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MEMOEANDUM  OF  TEE  LORDS  OF  THE 
COUNCIL  ON  THE  EEMOVAL  OF  CO- 
LONIAL JUDGES. 

\ 


The  fullowlng  Memorandum  with  reference  to  the 
removal  of  Colonial  Judges  having  been  drawn  up  by 
Order  of  the  Lord  President,  in  pursuance  of  a  request 
from  the  Earl  Granville^  the  Secretary  of  State  for 
the  Colonial  Department,  after  having  been  submitted 
to  and  confirmed  by  the  Lords  of  the  Council,  was 
presented  and  laid  on  the  table  of  the  House  of 
Lords. 

^'  The  Lord  President,  in  answer  to  the  question 
submitted  to  this  department  and  to  the  Lords  of  the 
Judicial  Committee  by  direction  of  Earl  Granville^ 
has  caused  the  following  Memorandum  to  be  pre- 
pared, for  the  purpose  of  explaining  the  views  taken 
.by  their  Lordships  on  the  subject  of  the  removal  of 
Colonial  Judges,  as  far  as  they  may  be  gathered  from 
reported  cases,  and  from  the  experience  of  the  last 
thirty  years. 
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^^  It  is  obvious  that  some  effectual  means  ought  to 
exist  for  the  removal  of  Colonial  Judges  charged 
with  grave  misconduct,  and  that  these  means  ought 
to  be  less  cumbrous  than  those  existing  for  the  re- 
moval of  one  of  Her  Majesty's  Judges  in  this  Country. 
The  mode  of  procedure  ought  to  be  such  as  to  pro- 
tect Judges  against  the  party  and  personal  feelings 
which  sometimes  sway  Colonial  Legislatures,  and  to 
ensure  to  the  accused  party  a  full  and  fair  hearing 
before  an  impartial  and  elevated  Tribunal..  Hence 
it  was  considered  in  the  case  of  Mr.  Justice  Boothbyy 
that  although  the  Legislature  of  South  Australm  had 
passed  addresses  to  the  Crown  for  his  removal,  that 
measure  did  not  suffice,  as  it  would  have  done  in 
England ;  and  that  although  the  Legislature  might 
act  as  his  Accuser,  it  rested  with  the  advisers  of  the 
Crov/n  in  England  to  dispose  of  the  charges  against 
him. 

*^  All  the  forms  of  suspension  or  removal  which 
are  in  use  lead  by  different  roads  to  the  same  result, 
viz.,  a  hearing  before  the  Privy  Council. 

*^  When  a  positive  ^  amotion'  has  been  made  by 
a  Governor  under  Burke's  Act  (22nd  Geo.  III. 
c.  75),  the  appeal  to  the  Queen  in  Council  is 
strictissimi  juris,  being  provided  by  the  Statute 
itself. 

^'  When  an  Order  of  suspension  from  office  has 
been  made,  the  m.atter  has  commonly  been  referred 
by  the  Queen  to  the  Judicial  Committee,  on  the 
recommendation  of  the  Secretary  of  State,  though 
not  invariably  so,  as  in  some  cases  the  Secretary  oi 
State  has  himself  advised  the  Crov/n  to  confirm  or  to 
disallow  the  suspension- 
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*^  The  reference  may  be  made  to  the  Judicial  Com- 
mittee, or  to  a  Committee  of  Council  generally  ;  but 
if  it  bo  made  to  the  Judicial  Committee,  it  is  desirable 
that  the  Lord  President  and  the  Secretary  of  State 
for  the  Colonies  should  sit  with  the  Judges  on  the 
hearing.  This  coarse  has  been  pursued  with  advan- 
tage in  several  instances. 

"  When  charges  are  brought  by  a  Colonial  Assem- 
bly against  a  Judge,  in  the  shape  of  petition  to  the 
Queen  in  Council  for  his  removal,  as  in  the  cases  of 
Chief  Justice  BouUon^  from  Newfoundland ;  Mr. 
Justice  Sanderson,  from  Grenada ;  and  Chief  Jus- 
tice  Beaumont^  from  British  Guiana^  the  Privy- 
Council  exercises  a  species  of  original  jurisdiction 
on  these  petitions,  which  shall  be  considered  pre- 
sently. 

*'  It  may  be  remarked,  generally,  that  it  is  ex- 
tremely difficult,  and  might  be  highly  injurious  to  the 
public  service,  to  lay  down  an  inflexible  rule  as  to 
the  mode  of  procedure  to  be  adopted  in  all  cases  of 
this  nature.  When  a  Judge  is  charged  with  gross 
personal  immorality  or  misconduct,  with  corruption, 
or  even  with  irregularity  in  pecuniary  transactions, 
on  evidence  sufficient  to  satisfy  the  Executive 
Government  of  the  Colony  of  his  guilt,  it  would  be 
extremely  improper  that  he  should  continue  in  the 
exercise  of  judicial  functions  during  the  whole  time 
required  for  a  reference  to  England^  or  a  protracted 
investigation  before  the  Privy  Council.  Immediate 
suspension  is  in  such  cases  a  necessity,  if  much 
greater  evils  are  to  be  avoided.  But  it  must  be  born 
in  mind,  that  a  Governor  v/ho  resorts  to  such  a 
measure,  takes  it  at  his  owa  peril,   and  is  bound  to 
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make  out  a  complete  case  in  justification  of  it. 
When  gucli  cases  come  to  be  investigated  at  home, 
both  the  Governor  and  the  Judge  are  in  reality  on 
their  trial  ;  and  to  have  taken  unwarrantable  pro- 
ceedings against  a  Judge,  would  doubtless  be  re- 
garded as  a  most  serious  offence  on  the  part  of  an 
Executive  Officer. 

*'  On  the  other  hand,  when  the  charges  against  a 
Judge  consist,  not  in  any  alleged  acts  of  personal 
misconduct,  but  in  a  cumulative  case  of  judicial  per- 
versity, tending  to  lower  the  dignity  of  his  office, 
and  perhaps  to  set  the  community  in  a  flame,  it  is 
more  difficult  for  the  local  Executive  to  act  on  its 
own  responsibility.  It  is  in  cases  of  this  description 
tbat  petitions  for  the  removal  of  Judges  have  been 
addressed  to  the  Queen  in  Council  by  Colonial  Legis- 
latures. 

*'  This  last-mentioned  mode  of  proceeding  has 
been  found  by  the  Lords  of  the  Judicial  Committee 
to  be  more  dilatory,  more  expensive,  more  onerous 
to  tbe  parties,  and  less  satisfactory  to  their  Lord- 
ships than  the  mode  by  way  of  previous  suspension 
or  amotion.  And  that  for  the  following  reasons  : — 
The  Privy  Council,  accustomed  to  act  as  a  Court  of 
appeal,  that  is,  to  review  the  evidence  and  decision 
of  inferior  Tribunals,  has  by  its  constitution  consider- 
able difficulty  in  exercising  an  original  jurisdiction, 
especially  when  the  evidence  has  to  be  transmitted 
from  the  Colonies.  'No  regular  system  of  pleadings 
and  procedure  can  be  said  to  exist  in  such  cases. 
The  consequence  is,  that  the  charges  being  often 
loos.e,  vague,  and  multifarious,  their  Lordships  have 
not  found   it  easv  to  reduce   them  to   distinct  and 
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positive  issues  of  fact  or  of  law,  such  as  are  neces- 
sary to  the  maintenance  of  a  quasi-crioiinal  pro- 
ceeding. 

"As  in  Ecclesiastical  suits  for  the  correction  or 
removal  of  Clerks,  to  which  these  proceedings  offer 
some  analogy,  it  is  essential  that  the  acts  complained 
of  should  be  clearly  expressed,  and  that  the  accused 
person  should  have  full  notice  of  all  that  is  to  be 
proved  against  him. 

"  When  the  issues  are  settled,  comes  the  difficulty 
of  the  evidence.  Both  sides  produce  affidavits  and 
other  written  testimony  from  the  Colony.  ,  AYhen  a 
batch  of  affidavits  has  been  filed  on  one  side,  appli- 
cation is  made  by  the  other  side  for  time  to  answer 
them.  Great  delay  and  expense  ensue  ;  and,  as  in 
the  case  of  Mr.  Beaumont^  this  kind  of  irregularity 
may  protract  the  hearing  of  the  case  for  two  or  three 
years,  during  which  time  the  Judge,  whom  the  Colony 
is  seeking  to  remove,  retains  his  office.  When  the 
case  is  completed  by  the  parties  or  their  agents,  and 
brought  in  for  argument,  it  is  often  loaded  with  a 
mass  of  irrelevant  matter.  Over  these  proceedings, 
regulated  as  they  are  by  the  ad^ace  of  Counsel  on 
either  side,  their  Lordships  can  exercise  but  little 
control  in  the  preliminary  stages  of  the  case,  being 
themselves  unacquainted  with  the  merits  of  it. 

"  The  mode  of  amotion  with  the  right  of  appeal, 
or  of  temporary  suspension  with  a  reference  to  Eng- 
landj  is  not  open  to  these  objections.  The  evil  of 
an  inefficient  or  discredited  Judicial  Officer  is  at  once 
removed.  The  Governor  who  feels  called  upon  to 
take  so  decided  a  step,  is  bound  to  give  to  the  accused 
person  full  notice  of  all  the   charges  brought  against 
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him,  to  call  upon  him  for  his  answer  and  to  hear  it. 
This,  therefore,  affords  a  solid  groundwork  for  his 
subsequent  proceedings. 

^^FLirthermore,  the  Governor,  knowing  that  his 
decision  will  be  reviewed  in  England^  on  appeal,  is 
bound,  for  his  own  justification,  to  send  home  the 
proceedings  and  evidence  on  v/hich  that  decision 
rests,  in  a  clear  and  intelligible  shape,  and  provi- 
sion is  made  for  the  performance  of  this  duty, 
IN'os.  83,  84,  85,  and  86,  of  the  Colonial  Eegula- 
tions. 

*^If  the  matter  is  then  referred  by  Her  Majesty  in 
Council  to  the  Judicial  Committee,  their  Lordships 
are  at  once  in  a  position  to  deal  w^ith  it.  The  delay 
and  expense  incidental  to  getting  up  a  case  at  a  dis- 
tance from  the  original  scene  in  dispute,  vanish.  The 
case  is,  or  ought  to  be,  already  complete.  And  if  it 
be  at  once  submitted  to  the  judgment  of  their  Lord- 
ships in  a  complete  form,  there  is  no  reason  that  it 
should  not  be  heard  and  disposed  of  in  a  very  short 
time,  and  at  a  small  expense.  Mr.  Clocte's  case 
(8  Moore's  P.O.  Cases,  484)  is  a  fair  sample  of  a  pro- 
ceeding judiciously  conducted  in  this  manner.  That 
Gentleman  had  been  improperly  removed  from  a 
judicial  office  on  the  19th  April,  1853;  he  was  re- 
stored to  it  by  their  Lordships  on  the  20th  of 
Fehruarijj  1854,  and  although  he  had  undoubtedly 
suffered  an  injustice,  their  Lordships  expressed 
their  desire  that  he  should  be  indemnified  for  the 
expense  he  had  been  unjustly  put  to  ;  and  he  was,  in 
fact,  soon  afterwards  promoted  to  a  higher  judicial 
office. 

*'It  is  scarcely  necessary  to  add,   that  in  Colonies 


having  Legislative  Assemblies,  tlioso  Assemblies  can- 
not bo  deprived  of  their  undoubted  constitutional 
rigbt  to  address  the  Crown  for  tlic  removal  of  a  Judge  ; 
and  the  exercise  of  this  right  is  altogether  independent 
of  the  course  vi'hich  the  Governor  of  the  Colony  may 
think  fit  to  adopt.  When  the  charges  against  a  judi- 
cial Officer  orii^inate  with  Assemblies,  the  form  of 
Address  or  petition  is  perhaps  the  most  correct, 
though  not  the  most  convenient,  form  of  proceeding. 
When  the  action  for  removal  originates  with  the 
Governor,  he  has  the  power  to  give  effect  to  it  in  his 
own  hands,  subject  to  the  control  of  the  Homo 
Authorities. 

*^  The  experience  of  iho  Lords  of  the  Council, 
therefore,  strongly  corroborates  the  arguments  stated 
in  a  paper  (presented  to  the  Colonial  Office  by 
Sir  F.  Ro(/cr)  in  favour  of  proceedings  by  the 
Governor,  subject  to  a  review  b)^  the  Secretary  of 
State  or  the  Privy  Council  in  England^  and  they  have 
invariably  found,  that  in  the  cases  in  which  proceed- 
ings have  originated  with  the  local  Assemblies,  the 
delay,  uncertainty,  and  expense  have  been  greatly 
augmented. 

*^  At  the  same  time,  when  the  misconduct  charged 
IS  purely  judicial,  and,  therefore,  not  properly  amen- 
able to  the  decision  of  i\\Q  Executive  authority,  acting 
on  the  advice  of  Law  Officers  or  advisers  of  inferior 
rank,  it  would  seem  that  the  due  maintenance  of  the 
independence  of  Judges  requires  that  judicial  acts 
should  only  be  brought  into  question  before  some 
Tribunal  of  weight  and  wisdom  enough  to  pronounce 
definitely  upon  them,  and  this  function  appertains 
with  peculiar  fitness  to  the  Privy  Council,   which,  as 
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a  Court  of  appeal,  has   to  review  the   decisious  of  the 
Colouial  Courts." 


Observations  by  Lord  Chelmsford  upon  the  Memo- 
randum with  reference  to  the  removal  of  Colonial 
Judges  : — 

*'  I  concur  generally  in  the  views  expressed  in  this 
Memorandum. 

^'  The  question  of  the  removal  or  suspension  of  a 
Colonial  Judge  is  one  of  great  delicacy  and  of  some 
difficulty ;  but,  upon  the  v/hole,  I  think  that  in  all 
cases,  except  those  which  sometimes  occur,  of  judi- 
cial indiscretion  or  indecorum,  the  best  system  is  that 
which  leaves  the  responsibility  in  the  first  instance  to 
the  Governor  of  the  Colony,  subject  to  an  appeal  to 
the  Queen  in  Council.  Of  course,  so  serious  a  step 
as  the  removal  or  suspension  of  a  Judge  ought  not 
to  be  taken  without  a  distinct  communication  being 
previously  made  of  the  specific  charges  of  misconduct 
imputed,  and  without  an  ample  opportunity  being 
afforded  to  the  Judge  of  answering  those  charges. 
In  every  instance  of  this  kind  it  seems  to  me,  that  it 
would  be  better  that  the  matter  should  be  brought 
before  the  Privy  Council,  rather  than  that  the  final 
decision  should  rest  with  the  Secretary  of  State, 
because  the  reasons  for  the  determination  in  the  latter 
case  are  not  made  public  (publicity  in  an  accusation 
of  a  Judge  being  always  desirable),  and  because  an 
impression  sometimes  prevails  that  there  is  an  in- 
clination in  the  Colonial  Office  to  uphold  their 
Governors  upon  any  subject  of  complaint  which 
arises  in  the  Colonies. 
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*^  When  I  speak  of  judicial  indiscretion  or  inde- 
corum^ it  may  be  difficult  to  explain  my  meaning  in 
words,  yet  it  will  probably  be  sufficiently  understood. 
As  an  illustration,  I  would  mention  ebullitions  of 
temper  and  intemperate  language,  leading  continually 
to  unseemly  altercations  and  undignified  exliibitions 
in  Court.  Upon  occasions  like  these,  different 
opinions  may  be  entertained  whether  the  conduct  of 
the  Judge  is  such  as  to  render  him  unfit  to  continue 
upon  the  Bench.  I  think  the  evil  of  allowing  such 
a  Judge  to  exercise  his  functions  while  his  conduct  is 
being  inquired  into,  would  not  be  so  great  as  per- 
mitting a  Governor  to  determine  upon  his  own  judg- 
ment and  discretion,  that  the  behaviour  of  the  Judge 
was  so  incompatible  with  the  temperate  and  dignified 
administration  of  justice,  as  to  render  it  desirable,  on 
public  grounds,  that  he  should  be  removed.  In  these 
cases  it  would  be  better,  in  my  opinion,  to  inform  the 
Judge  of  the  specific  instances  in  which  it  is  alleged 
that  he  has  not  preserved  the  decorum  of  his  judicial 
character,  and  to  call  upon  him  for  distinct  answers 
to  the  charges,  with  an  intimation  that  the  whole 
will  be  sent  home  for  the  decision  of  the  Privy 
Council, 

"These  observations  do  not  apply  to  grave  charges 
of  judicial  delinquency,  such  as  corruption ;  or  to 
cases  of  immorality,  or  criminal  misconduct.  In- 
stances of  this  kind  ought  to  be  visited  by  immediate 
removal  from  the  Bench  (of  course,  not  before  a  full 
opportunity  has  been  afforded  to  the  accused  Judge 
to  defend  himself).  Such  serious  cases  ought  to  be 
brought  before  the  Privy  Council,  either  by  appeal 
on  -the  [part    of  ^the   removed   or   suspended   Judge, 

VOL.  XII.  c 


^^,.iii  APPENDIX, 


or  upon 
State. 


the    recommendation    of    the    Secretary    of 

"  Chelmsford. 
''Wi  April,  1870.'^ 


Opinion  of  the  Kiglit  Hon.  Slephm  Lushliigtonj 
D.C.L.,  late  Jndge  of  the  Admiralty,  on  the  fore- 
going Memorandum  : — 

^^  It  is,  I  think,  perfectly  clear,  that  all  inquiries 
into  the  alleged  misconduct  of  Colonial  Judges  must 
be  attended  with  diiliculty,  and  in  nioi^t  cases  with- 
some  mischievous  consequences. 

"I  entertain  no    doubt  in   my  own   mind,  that  the 
most  efficacious  means  of   proceeding,  and   productive 
of  the  least  evil    consequences,  is   that  the   Governora 
of  the  Colonies  respectively  should  be  entrusted  with 
the  power  of  investigating  any  alleged  charges  against 
the  Judges,  and,  if  in  their  opinion   need  be,  of  sus- 
pending them ;    of    course,   all  the  proceedings    and 
the  evidence  upon  which  they  act  should  be  remitted 
•without  delay  to  the  Colonial   Office,  and,  if  need  be, 
Her  Majesty  will  be  advised  to   remit  the  case  to  the 
consideration  of  the  Privy  Council.     I  apprehend  that 
the  Judicial  Committee  has  no  peculiar  claim  to  take 
cognizance  of  such  a  case. 

''  I  think  the  propriety  of  the  Colonial  Gfovernor 
being  invested  with  this  pov^^er,  great  as  it  is,  would 
be  more  apparent  if  contrasted  with  any  other  mode 
of  proceeding  than  that  suggested. 
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*'  I  forbear  to  enter  into  those  particulars,  not  only 
because  they  are  obvious,  but  also  because  I  feel 
confident  the  consideration  of  them  would  naturally 
occur  to  all  who  have  to  look  iuto  this  question. 


Opinion  of  the    Riglit  Hon.    Sir  Edward  liijan  on 


the  foregoing  Memonindum  : — 


a 


I  entirely  concur  in  the  opinion  expressed  by 
Lord  Chehtisford  and  Dr.  Lashing  to  n^  and  in  the 
Memorandum,  that  the  best  mode  of  proceeding,  and 
productive  of  the  least  evil  consequences,  in  most 
cases,  will  be  to  leave  the  responsibility,  in  the  first 
instance,  to  the  Governor  of  the  Colony,  subject  to 
an  appeal  to  the  Queen  in  Council. 

''  I  agree  with  Dr,  Lmhiiigton  in  thinking  that 
the  Judicial  Committee  has  no  *  peculiar  claim^  to 
take  cognizance  of  such  cases,  though  probably  the 
Secretary  of  State  would  generally  be  desirous  of 
referring  such  cases  to  that  body.  In  the  case  of 
WilUs  v.  Glpps  (5  Moore's  P.  C.  Cases,  379),  the 
then  Lord  President  (the  Duke  of  Bacdeugh)^  with 
the  Lord  Chancellor  (Lord  Collenhani),  Lord 
Brougham,  Chief  Justice  Tlndal,  Mr.  Baron  Parke^ 
the  Eight  Kon.  T,  Peinherton  Leigh,  and  the  Eight 
Hon.  W.  E.  Gladstone,  sat  on  the  Judicial  Committee 
upon  an  appeal  against  an  Order  of  Amotion. 

'^  I  concur  in  the  arguments  stated  in  Sir  F.  Roger'^s 
paper  in  favour  of  proceedings  by  the  Governor, 
subject  to  a  review  by  the  Secretary  of  State,  or  the 
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Privy  Council,  and  generally  in  the  view  so  clearly 
stated  in  the  Memorandum,  as  to  the  course  of  pro- 
ceeding in  cases  of  this  nature  before  the  Privy 
Council. 

''  E.  E. 

''Apil  21,  1870." 
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Oeder    in    Co■u^cIL     for     the     establishment    of 

CERTAIN     EULKS    TO     BE     OBSERVED     BY     PrOCTORS, 

Solicitors,     Agents,     and      other      Pkrsons 

ADMITTED     TO     PRACTICE     BEFORE     HeR    MaJESTY's 

Most  Honorable  Privy  Council. 


At  the   Court  at  Windsor^  the  3 1st  day  of   March^ 
1870. 

Present : — The  Queen's  Most  Excellent  Majesty  in 

Council. 

Wheruas  there  was  this  day  read  at  the  Board  a 
representation  from  the  Lords  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  dated  the  26  th  day  of 
March  instant,  humbly  recommending  to  Her  Majesty 
in  Council,  that  certain  Pules  be  established  by  the 
authority  of  Her  Majesty,  by  and  with  the  advice  of 
Her  Privy  Council,  to  be  observed  by  all  Proctors, 
Solicitors,  Attorneys,  Agents,  or  other  Persons  em- 
ployed in  the  conduct  of  appeals,  petitions,  or  other 
matters  pending  before  Her  Majesty  in  Council,  Her 
Majesty  having  taken  the  said  representation  into 
consideration,  and  the  schedule  of  Rules  hereunto 
annexed,  was  pleased,  by  aud  with  the  advice  of  Her 
Privy  Council,  to  approve  thereof,  and  to  order,  and 
it  is  hereby  ordered,  that  the  same  be  punctually 
observed,  obeyed,  and  carries  into  execution. 

Arthur  Helps. 
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Schedule  axnexud   to   the  foregoing  Order. 

1.  Every  Proctor,  Solicitor,  or  Agent  admitted  to 
practice  before  Her  Majesty's  Most  Honourable  Privy 
Council,  or  any  of  the  Committees  thereof,  shall  sub- 
scribe a  declaration,  to  be  enrolled  in  the  Privy 
Council  Office,  engaging  to  observe  and  obey  the 
Eules,  Regulations,  Orders,  and  practice  of  the  Privy 
Council ;  and  also  to  pay  and  discharge,  from  time 
to  time,  when  the  same  shall  be  demanded,  all  fees 
or  charges  due  and  payable  upon  any  matter  pending 
before  Iler  Majesty  in  Council ;  and  no  person  shall 
be  admitted  to  practice,  or  allowed  to  continue  to 
practice,  before  the  Privy  Council,  without  having 
subscribed  such  declaration  in  the  following  terms: — 

Form    of   declaration. 

We,  the  undersigned,  do  hereby  declare,  that  we 
desire  and  intend  to  practise  as  Solicitors  or 
Agents  in  appeals  and  other  matters  pending 
before  Her  Majesty  in  Council ;  and  we  severally 
and  respectively  do  hereby  engage  to  observe, 
submit  to,  perform,  and  abide  by  all  and  every 
the  Orders,  Eules,  llegulations,  and  practice  of 
Her  Majesty's  Most  Honourable  Privy  Council 
and  the  Committees  thereof  now  in  force,  or 
hereafter  from  time  to  time  to  be  made ;  and  also 
to  pay  and  discharge,  from  time  to  time,  Avhea 
the  same  shall  be  demanded,  all  fees,  charges, 
and  sums  of  money  due  and  payable  in  respect 
of  any  appeal,  petition,  or  other  matter  in  and 
upon  which  we  shall  severally  and  respectively 
appear  as  such  Solicitors  or  Agents. 
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II.  Every  Proctor,  Solicitor,  or  Attorney  practising 
in  London,  and  dnly  admitted  in  any  of  the  Courts 
of  Westminster^  shall  be  allowed  to  subscribe  the 
foregoing  declaration,  and  to  practise  in  the  Privy 
Council,  upon  the  production  of  his  Certificate  for 
the  current  year ;  and  no  fee  shall  be  payable  by  him 
on  the  enrolment  of  his  signature  to  the  foregoing 
declaration. 

III.  Persons  not  being  certificated  London  Solici- 
tors, but  having  been  duly  admitted  to  practise  as 
Solicitors  by  the  High  Courts  of  Judicature  in  India 
or  in  the  Colonies  respectively,  may  apply,  by  peti- 
tion, to  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  for  leave  to  be  admitted  to  practise  in 
the  Privy  Council ;  and  such  persons,  if  admitted  to 
practise  by  an  Oi'dor  of  their  Lordships,  shall  pay 
annually  on  the  15th  of  Nouemhe)\  a  fee  of  live  Guineas 
to  the  Fee  Fund  of  the  Council  Office. 

lY.  Any  Proctor,  Solicitor,  Agent,  or  other  person 
practising  before  the  Privy  Council,  who  shall  wil- 
fully act  iu  violation  of  the  Rules  and  practice  of  the 
Privy  Council,  or  of  any  rules  prescribed  by  the 
authority  of  Her  Majesty,  or  of  the  I^ords  of  the 
Council,  or  who  shall  wilfully  misconduct  himself  in 
prosecuting  proceedings  before  the  Privy  Council,  or 
any  Committee  thereof,  or  who  shall  refuse  or  omit 
to  pay  the  Council  OiHoe  fees  or  charges  payable 
from  him  when  demanded,  shall  be  liable  to  an  abso- 
lute or  temporary  prohibition  to  practise  before  the 
Privy  Council,  by  the  authority  of  the  Lords  of  the 
Judicial  Committee  of  the  Privy  Council,  upon  cause 
shown  at  their  Lordships'  Bur. 


CASES 


IN 

THE  PRIVY  COUNCIL 

ON  APPEAL  FROM 

THE  EAST  INDIES. 


Baboo  Beer  Pertab  Sahee    -  -  Appellant^ 

AND 

Maharajah  Eajender  PiiRTAB  Sahee,  Respondent ; 

And  cross  appeal, 
Maharajah  Eajender  Periab  Sahee,  Appellant^ 

AND 

Baboo  Beer  Pertab  Sahee     -     -     -  Respondent,* 

On  appeal  from  the  High  Court  of  Judicature  at 

Bengal, 

The  subject  of  the  first  appeal  related  to  the  eth,  7th,  9tli, 
successions  to  the  Zemindar y  or  Raj  of  Hunsapore  in  i^^^'  &'i9th 
the  Zillahs  of  Sarun  and  Goruckpore^  in  the  District     -^^1^^— n' 

The  Zemin" 
^Present: — Members   of   the  Judicial    Committee — The  Eight  dary  oi  Him- 
Hon,  Lord  Cairns,  the  Eight  Hon.  Sir  James  William  Oolvile,  ^Behar  ^^ 
the  Eight  Hon.  Sir  Edward  Yaughan  Williams,  and  the  Eight    impartible 
Hon.  Sir  Eichard  Torin  Kindersley.  i?a;*,whichby 

family  usage 
J         1  J  -  . .  ,  and  custom, 

decended,  for  many  generations,  on  the  death  of  each  successive  RajaK 
to  his  eldest  male  heir,  according  to  the  rule  of  primogeniture,  subiect 
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1867.        of   BeJia)\  of   which    Maharajah   Chutterdharee  SaJiee 
Baboo       died  seized,  and  raised  two  principal  questions  :   first, 
BeekPertab  ^7|^(^f^|-^(3|.  tj^e  estate  was  by  famify  custom   and  usage 
V.  a  Baj\   impartible    and    iudivisible,  de&cendiug    to  a 

Rajender  single  male  heir  to  the  exclusion  of  the  co-heirs  ;  and 
Perdab  secondly,  as  to  the  power  of  i\\Q  Maharajah^  according 
to  the  Hindoo  law  of  the  Benares  school,  to  make 
a  testamentary  disposition  of  a  Raj  to  one  member  of 
his  family  to  the  prejudice  of  bis  other  male  descen- 
dants and  co-heirs.  The  second,  or  cross  appeal,  was 
confined  to  such  parts  of  the  High  Court's  decree 
which  directed  an  allowpnce  of  lis.  IjOOO  per  mensem 

to  the  burthen  of  maHng  i^aZ'Oottwa  allowances  to  the  junior  members 
of  the  family  for  maintenance. 

In  the  year  1767,  F.,  the  then  reigning  i?cyaA  of  Ilmisctpore,  having 
rebelled  against  the  British  Government,  was  expelled  by  force  of  arms, 
and  the  Raj  confiscated  byGovernment,  who  kept  possession  of  the  same- 
for  upwards  of  twenty  years,  and  ultimately,in  1790,granted  the  Eaj  to 
C. ,  a  younger  member  of  the  family  of  F. ,  on  whom,  some  years  after- 
wards, the  Government  conferred  the  title  of  Eajali,  Held, — that, 
although  the  Zemindary  was  to^  be  treated  as  the  self- acquired 
esrate  of  C,  yet  that  the  grant  being  from  the  ruling  power,  in  the 
absence  of  evidence  of  the  intention  of  the  Grantors  to  the  contrary, 
carried  the  incidents  of  the  family  tenure  as  a  Eaj, a.s  the  Government's 
intention  must  be  taken  to  have  been  to  restore  the  estate  as  it  existed 
before  its  confiscation,  with  no  change  other  than  that  as  affected  F, 
and  his  descendants,andwas  not, therefore,  the  creation  of  a  new  tenure, 
but  simply  a  change  of  tenant,  bj^  the  exercise  of  a  vies  majm\ 

Held  further,  that  the  title  of  Eajah  is  not  absolutely  essential  to 
the  tenure  of  a  EaJ. 

Ben.  Reg.  XI.  of  1793,  does  not  affect  the  succession  by  special  cus- 
tom, of  a  single  male  heir  to  a  Eaj,  or  subject  it  to  the  ordinary  Hindoo- 
law  of  succession. 

Although  there  is  no  mention  in  the  ancient  Hindoo  Treatises  of  a 
testamontarj'disposition,  yetmoderu  aiithorities  have  determined, that  a: 
Hindoo  has  testamentary  power,  which  can  be  exercised  by  him,  at  lea«t 
within  the  limits  which  the  Hindoo  law  prescribes  to  alienation  by  gift 
inter  viros.  ' 

Where  the  MitacsJiara  prevails,  a  Hindoo  without  male  descendants 
may  dispose  byWill  of  his  separate  and  self-acquired  property, whether 
moveable  or  immoveable.  If  there  be  male  descendants, he  may  by 
Will  dispose  of  self-acquired  moveable  property,  subject  to  the  restric- 
tion, that  he  cannot  wholly  tlisinherit  any  one  of  such  descendants. 

Whether,  by  the  Benares  school  of  Hindoo  law,  a  Hindoo  can  byWilB 
make  an  unequal  distribution  of  self-aequired  immoveable  property 
without  the  consent  of  his  male  decendants  ?   Quaere. 

If  a  i^arty  founds  his  title  on  a  nuncupative  Will,  it  is  incumbent  on 
him,  in  so  uncertain  a  foundation  as  spoken  words,  to  allege  in  the 
pl(>adings  with  the  utmost  precision,  as  well  as  to  prove,  the%v^ords  or& 
which  tha party  relies,  and  every  circumstance  of  time  and  place. 
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to   Bahoo   Beer  Pertah   Sa/ieCj   for  maintenance  as   u         ^^^'^• 

member  of  the  family,  tlie  nou-admission  of  tlie  verbal        Baboo 

appointment  of  the  Eespondent  as  the  successor  to  the      ^  sIheY"^^ 

estate,  an  allcf^ed  nuncupative  Will  of  the  late  Afaha-   ,^     ^• 

Till  '  1  A      n  11  Maharajah 

rajah^  and  lastly,  with  respect  to  the  easts  award<?a.        Rajeni^er 
The  history  of  the  case  was  as  follows  : —                       Tekdab 
The   Raj  of  Ilunsapore^   an  ancestral  ancient  Tri- 
butary Principality,  was,  by  the  evidence  in  the  suit,  '     '    

traced  back  as  being  held  as  an  entire   estate  in  the   2^/^  //«-^-  •^^^■ 
same  family  for  upwards  of  two  hundred  years.     The 
common    ancestor    was   Rajah   Beer  Sein^   and  each 
successive  possessor  of  the  Raj\   during  th<e  whole  of 
that  period,   had   been  a  sole  male  heir   of  the  Rajah 
last  seized,   and  the  eldest  or  nearest   in  the  line  of 
succession,  without  a  single  instance  of  the  succession 
of  the  relations  of  any  heir  succeeding  as  co-parceners 
or  joint  heirs  to  the  ancestral  estate.     The  other  mem- 
bers of  each  successive  Rajah  being  entitled  only  to  an 
allowance  out  of  the  estate  for  maintenance  and  support. 
This  course  of  descent  to  the  rights  in  the  /^w;' con  tinned 
uninterruptedly    down    to   one    Rajah  Futteh    Sahee^ 
who,  having  rebelled  against  the  British  Government, 
was,  in  the  year  1767,  expelled  from  his  possessions 
by  force  of  arms,  and  the  Raj  confisated  and  taken 
possession    of    by    the  East  India  Company.     From 
that  period  until  the  year  1790  the  A^  remained  in 
their  possession,  and  they  leased  the  same  to  Farmers. 
In  that  year  the  East  India  Company,  after  repeated 
applications    by    members    of    the    deposed    Rajah's 
family  for  its  restoration,   by  a  Firman  granted  the 
Raj    to    GhuUerdharee  Sahee^    the    representative    of 
a  younger  branch  of  the  family,  and  put    him,  then 
a   minor,    in    possession,     and    afterwards    conferred 
on    him    the    title    of    Rajak     Rajah    Chutterdharee 
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Sahee  had  issue  two  Sons,  who  predeceased  him.  The 
eldest,  Ram  Sahee,  left  two  Sons,  Ongur  Pertah 
(the  Kespondent^s  Father),  and  Baboo  Deoraj  Sahee, 
Maharajah  ^™  Surviving,  and  the  younger  Son,  Putthee  Paul 
Sahee,  also  left  two  Sons,  named  Telluekdharee 
Sahee  and  the  Appellant,  Bahoo  Beer  Pertah  Sahee, 
Ongur  Pertah  had  issue  a  Son,  the  Eespondent, 
Maharajah  Rajender  Pertah  Sahee,  whom  it  was 
alleged,  Maharajah  Chutterdheree  Sahee,  the  day 
before  his  death,  verbally  appointed  to  succeed  to 
the  Raj  as  his  heir,  and  installed  him  as  Rajah.  It 
appeared,  that  the  Maharajah  afterwards  executed  a 
written  Will,  or  testamentary  disposition,  dated  the 
16th  of  March,  1858,  shortly  before  his  death, 
appointing  the  Eespondent,  Maharajah  Rajender 
Pertah  Sahee,  his  great-grandson,  his  sole  heir 
and  successor  to  the  Raj.  Disputes  having  arisen 
as  to  the  Eespondent's  right  of  succession,  an  inves- 
tigation took  place  before  the  Deputy  Collector  of 
the  District  where  the  estate  was  situate,  who  made 
an  Order  to  the  effect,  that  the  Raj  had  devolved  on 
the  Eespondent,  and  his  name,  as  proprietor,  was 
thereupon  entered  on  the  Government  Eecords.  This 
Order  was  affirmed  by  the  Commissioner.  Summary 
suits  were  also  instituted  under  Act,  ISTo.  XIX.  of 
1841,  for  appointment  of  a  Curator  ;  and  under  Act, 
No.  XX.  of  1841,  for  a  certificate  of  administration, 
and  the  Judge,  Mr.  Atherton,  on  the  22nd  of  May, 
1858,  declared  the  Eespondent  entitled,  and  his  pos- 
session, as  successor  to  Rajah  Chutterdharee  Sahee, 
was  confirmed  by  a  judgment  of  the  late  Sudder 
Dewanny  Adawlut,  on  the  26th  of  August,  1858. 

Some  time   afterwards    Government    conferred  on 
the  Eespondent  the  title  of  Maharajah. 
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In  consequence  of  these   proceedings  the  suit,  out        1867. 
of  which  the  principal  appeal  arose,  was  commenced  in       Baboo 

March,  1859,   in  the  Zillah  Court  of  Sariin,  by  the  ^''^^l'^^^^'' 
Appellant    and    his    Brother,     TilluGhdhm^ee    Sahee,  v. 

/  \  P.  1  -11  p  ^1  'iX  J  Matiarajaii 

(who  afterwards  withdrew  irom   the   suit),    as   two    Eajsndeh 
of    the     Grandsons   and     ioint    heirs    of    Mahara-      Pi^Ri^AB 

oAIIEE 

jah  Cliutterdharee  Bailee,  against  the  Respondent, 
Ongur  Fertah,  his  Father  (who  waived  and  sur- 
rendered  his  rights  by  inheritance  in  favour  of 
his  Son,  the  Eespondent),  Deoraj)  his  Uncle,  and 
others,  to  dispossess  the  Respondent  of  a  moiety 
of  the  above-mentioned  R'^j  or  Zemindar^,  and 
for  a  declaration  by  the  Court,  that  the  Raj  or 
Zemindary  was  liable  to  division  and  partition,  as 
ordinary  immoveable  and  moveable  property  by  the 
Hindoo  law,  and  also  seeking  as  subsidiary  to  the 
former,  to  set  aside  the  summary  proceedings  under 
the  Acts,  IS^os.  XIX.  and  XX.  of  1841,  as  well  as 
the  Orders  of  the  Revenue  authorities  for  recording 
the  Respondent's  name  in  the  Books  of  the  Govern- 
ment Collector  as  sole  proprietor  of  the  Raj, 

The^  principal  questions  raised  by  the  suit  were, 
first,  whether  the  Zemindary,  which  was  admitted  to 
have  been  an  ancient  family  Raj,  and  had  descended 
through  a  regular  succession  of  ancestors,  had 
been  originally,  and  down  to  the  time  of  Rajah 
Futteh  Sahee^  impartible  and  only  descendible  to 
one  sole  heir ;  or  whether  it  was  divisible  and 
descendible  as  ordinary  property  by  Hindoo  law  to 
the  general  heirs ;  and  secondly,  whether,  if  estab- 
lished to  have  been  impartible  and  descendible  to  a 
single  heir,  the  rebellion  and  flight  of  Rajah  Futteh 
Sahee  and  the  consequent  Ichas  management  of  the 
Zemindary  by  the  East  India  Company,  for  a  long 
period  of  years,   and  the  subsoqucnt  transfer  by  the 
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18G7.        Government,  and  settlement  with  the  Maharajah  Chut- 
Baboo        terdharee  Sahee  (such  transfer  being  made  to  him  as  a 

^^If-^.iy^^  member  of  the   same  familv,   and  as  next  heir  in  the 
^-  established  line  of   succession   after  the    Rajah  Futteh 

Kajender  Sahee  and  his  Sons)  had  necessary  the  e:ffect  of  destroy- 
Perdad  jng  the  original  tenure  of  the  B>aj  as  a  Tributary 
Principality,  under  the  customary  law  of  the  country, 
and  also  according  to  the  particular  custom  of  the 
family,  and  so  destroying  the  legal  incidents  of  the 
tenure  as  regarded  the  inheritance  and  the  succession 
of  a  sole  heir.  There  were  also  other  subordinate 
questions  of  fact  raised  in  the  suit  respecting  the 
validity  of,  first,  the  alleged  verbal  appointment  and 
installation  of  the  Appellant  and  a  nuncupative  Will 
of  the  late  Maharajah  ;  and  secondly,  a  written  Will, 
subsequently  executed  by  him,  by  which  the  Eespon- 
dent  was  appointed  the  Maharajah'' s  sole  successor. 

By  the  decree  of  Mr.  B.  G.  Will' Ins ^  the  Judge  of 
the  '/Allah  Court  of  Sarun^  dated  the  24th  of  August^ 
1860,  it  was  declared,  that  the  Raj  was  an  ancient  Tri- 
butary Principality,  impartible,  and  as  such,  inheritable 
by  the  eldest  male  heir  solely  ;  that  the  Plainti^s  had 
failed  to  prove  that  it  was  ever  subjected  to  division 
or  partition  during  the  long  ccurso  of  succession 
thereto ;  and  that  the  original  and  established  course 
of  descent  to  a  single  male  heir  had  not  been  broken 
up  or  destroyed  by  the  displacement  of  the  elder  branch 
of  the  family  and  the  subsequent  transfer  to  and  suc- 
cession of  a  member  of  the  same  family,  being  the  next 
heir  of  the  late  Maharajah  GhiUlerdharee  Sahee,  The 
decree  also  declared,  that  the  special  course  of  descent 
had  been  established  as  a  family  custom  or  usage, 
and  that  such  custom  was  binding  on  the  Maharajah^ 
as  the  representative  of  the  younger  branch,  as  it  had 
been  previously  on  the  elder  branch,    of   the   same 
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family,  and  decided,  that  the  Responrlent  must  be  con- 
firmed in  his  possession  of  the  Zemuidan/  in  its 
entirety,  without  any  division  or  partition.  Will  or  no 
Will;  but  that  the  nuncupative  Will  and  verbal  appoint- 
ment and  assignment  of  the  Raj  to  the  Respondent  had 
not  been  sufficiently  proved,  nor  the  written  Will,  which, 
if  proved,  would,  the  Court  considered,  be  void  and 
inoperative  by  Hindoo  law.  It  further  declared,  that 
the  Plaintiffs  were  entitled,  by  virtue  of  the  family 
custom  or  usage,  to  an  allowance  charged  on  the 
Zcmindary  for  maintenance,  which  was  fixed  at  the 
rate  of  Rs.  2,000  monthly,  wath  arrears  to  be  calcu- 
lated from  the  16th  of  March^  1858  ;  and  the  decree 
directed  the  costs  of  both  the  Plaintiffs  and  of  all 
the  other  Defendants  to  be  payed  by  the  Respondent. 

From  this  decision  the  Plaintiffs  appealed  to  the 
High  Court  at  Calmtta.  The  Respondent,  Maharajah 
Rajender  Pertah  8ahce^  also  appealed  on  the  ground, 
that  the  gift  and  delivery  of  the  i^/yand  the  nuncupa- 
tive and  written  Wills  ought  to  have  been  upheld,  that 
the  amount  decreed  for  maintenance  \vas  excessive, 
and  that  the  costs  ought  not  to  come  out  of  the  estate. 

Before  the  appeals  were  heard,  Tilluckdharee  Sn/iee 
assigned  his  interest  in  the  matters  in  dispute  to  his 
son,  Namiche  Pertah  Sahee^  who  effected  a  compromise 
with  the  Respondent,  the  Maharajah^  and  withdrew 
from  the  suit,  which  was  afterwards  prosecuted  by  the 
Appellant  alone. 

The  appeals  were  heard  before  Messrs.  Steer  and 
Levinge,  two  of  the  Judges  of  the  High  Court,  and 
by  a  decree  of  that  Court,  bearing  date  the  28th 
of  Aprils  1863,  the  Court  affirmed  the  first  portion 
of  the  decree  of  the  Ziltah  Court,  both  as  to  the 
legal  character  of  the  tenure  of  the  estate  and  its 
incidents  impressed  on   the   Raj^   and  also  as  to  the 
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1867.        same   having    beeu    transferred  to  and    received    by 
B^Boo      the   late  Maharajah^   subject  to  these   incidents,    but 
BeerPert^^j^  declaring  that   there   had   not  been  any  confiscation 
V.  or  forfeiture  either   in   fact   or  law.     The  decree  also 

^^^^^^AjAH  declared  that,  the  llaj  was  one  of  those  Princi- 
Perbab  palities  upon  which  was  impressed  the  law  oi  pri- 
Sahee.  mogeniturej  involving  the  succession  of  one  member 
only  of  the  family  to  the  entirety  of  the  estate  as 
an  inherent  condition  essential  to  its  existence,  and 
that  the  evidence  in  the  suit  had  proved  a  family 
custotn  or  usage  to  exist  in  favour  of  the  same  course 
of  succession ;  that  the  late  Maharajah  Ghutter- 
dharee  Sahee,  being  a  member  of  the  family,  must 
have  received  the. /^«;' subject  to  this  family  custom 
or  usage,  while  those  who  claimed  through  him, 
being  also  members  of  the  family,  were  equally 
bound  by  it.  The  decree  dealt  differently  with 
the  evidence  with  respect  to  the  alleged  nuncupative 
Will,  declaring  that  the  words  and  acts  of  the  late 
Maharajah  did  not  amount  to  a  nuncupative  Will 
but  were  consistent  with  the  supposition  that  they 
were  said  and  done  by  the-  Maharajah  in  the  belief 
and  under  the  impression  that  the  Eespondent  would 
be,  under  and  by  virtue  of  the  kooloochar  (family 
custom),  his  sole  heir,  and  as  such  would  succeed 
to  everything.  x\s  to  the  written  Will,  the 
decree  reversed  the  Zillah  Court's  finding,  on  the 
ground,  that  it  had  been  established  by  the  evidence  ; 
and  with  respect  to  the  allowance  decreed  on 
account  of  maintenance,  the  decree  altered  the  Zillah 
Court's  decree  by  cutting  down  one-half  of  the  sum 
fixed,  and  decreeing  Es.  1,000  ^^r  mensem  instead  of 
the  Es.  2,000  ;  and,  as  to  the  costs,  the  Zillah  Court's 
decree  was  also  altered  and  amended  by  decreeing, 
that  the  Eespondent  should  pay  his  own   costs  and 
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liis  co-Defendant,  bis  Father,  Ongur  PertaVs  costs,  and        1S67. 
the  costs  of  the  Plaintiff ;  but  the  costs  of  the  other        bIboo 
co-Defendants  were  decreed  against  the  Plaintiffs,  as  "^^  g^^H^^^^^^ 

having  been  unnecessarily   incurred,   and  the   parties  v. 

•  7       1  y  J.  '    i.      n\        i_  i.Ti  Maharajah 

unnecessarily   brought  into  Court,  supported  by  un-    Eajender 

founded    and    reckless  allesrations    of    Benamee    and      Pertab 


'O 


fraudulent  transfers  not  attempted  to  be  proved. 

From  this  judgment  of  the  High  Court,  and  the 
decrees  founded  thereon,  the  Appellant  brought  the 
present  appeal.  The  Eespondent  also  instituted  a 
cross  appeal  against  those  portions  of  the  decree  which 
related  to  the  non-admission  of  the  verbal  appoint- 
ment of  the  Eespondent ;  the  nuncupative  Will  of  the 
late  Maharajah  ;  the  refusal  of  his  costs  ;  the  making 
the  costs  of  the  Plaintiff  and  of  the  Defendant, 
Ongur  Pertah^  payable  by  him,  and  also  against  the 
allowance  of  Es.  1,000  per  mensem  to  the  Appellant, 
Baboo  Beer  Pertab  Sahee,  from  the  date  of  the 
decease  of  the  late  Maharajah, 

Eoth  appeals  were  heard  together. 

Mr.-  Field ^  Q.  C,  and  Mr.  Cave^  for  Bahoo  Beer 
Pertab  Sahee, 

Argued,  that  Maharajah  Chutterdharee  Sahee's  im- 
moveable property  did  not,  at  the  time  of  his  death, 
constitute  a  Raj  or  Zemindarg,  indivisible  either  by 
Hindoo  law  or  by  family  custom  ;  that,  assuming  that 
the  alleged  custom  of  the  descent  of  the  family  estate 
undivided  to  the  eldest  Son  had  prevailed  up  to  the 
time  of  the  expulsion  of  Rajah  Fiitteh  8ahee^  such 
custom,  if  not  then  extinguished  by  the  breaking  up 
of  the  family  estate,  would  follow  the  elder  branch  re- 
presented by  Rajah  Futteh  Sahee  and  his  Sons,  or  at 
any  rate  could  not  be  pleaded  by  a  Son  or  Grandson 
of  Rajah   Chutlerdharee  Sahce    himself,  belonging  to 

VOL.  XiT.  B 


Sahee. 
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1867.        the  younger  part  of  the  family,  while  the  elder  branch 
Baboo       decendants  of  Hawaii  FutteJi  SaJiee  continued  to  exist* 

^^  SAif  ^E  ^^  And  they  insisted,  that  the  custom,  if  it  ever  existed^ 
V'  was  broken  up  and  put  an  end  to  by  a  descendant 

Eajender  of  Rajah  Fiitteh  Sahee^  who,  it  was  alleged,  divided  the 
Pertab  family  estate.  That,  even  supposing  that  a  custom 
of  the  descent  of  the  family  estate  undivided  pre- 
vailed up  to  the  time  of  Rajah  Futteh  8ahee^  the  pro- 
visions of  Ben.  Eeg.  XI.,  of  1793,  would  apply  to 
such  portion  of  the  property  as  was  situated  in  the 
British  territories,  ?^nd  would  so  have  applied  even 
had  Rajah  Futteh  Sahee  himself  continued  in  possession. 
That  the  Court  below  ought  to  have  found  that 
Maharajah  Ghutterdharce  Sahee  died  possessed  of  im- 
moveable property,  both  ancestral  and  self-acquired, 
other  than  that  which  had  formerly  belonged  to  Rajah 
Futteh  Sahee ^  and  to  which  neither  the  Hindoo  law, 
with  regard  to  the  descent  of  property  forming  a  Raj^ 
nor  the  alleged  family  custom  (if  it  ever  existed) 
applied ;  and  it  should  have  declared,  that  Baboo 
Beer  Fertah  Sahee  was  entitled,  as  one  of  the  heirs 
of  Maharajah  Chutterdharee  Sahee ^  to  succeed  to  one- 
fourth  of  such  property,  and  should  have  found  either 
that  such  property  comprised  all  the  immoveable  pro- 
perty of  which  Maharajah  Chutterdharee  Sahee  died 
possessed,  other  than  that  which  Maharajah  Rajender 
Fertah  Sahee  proved  to  have  formerly  belonged  to 
Rajah  Futteh  Sahee^  or  should  have  framed  an  issue  for 
trial  by  the  Court  of  the  Judge  of  Sarun  to  deter- 
mine what  part  of  the  immoveable  estate  of  which 
Maharajah  Chutterdharee  Sahee  died  possessed,  had 
formerly  belonged  to  Rajah  Futteh  Sahee j  the  burthen 
of  proving  the  affirmative  of  such  issue  being  upon 
the  Eespondent.  That  the  Court  below  ought  to 
have  found,  that  Maharajah  Chutterdharee  Sahee  had 
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died  possessed  of  very  valuable  moveable  property,  to       i^^*^* 

which   neither  the  Hindoo  law,  with  regard  to  the       baboo 

descent  of  property  forming  a  Raj^  nor  the  alleged  ^^^^^^eT^^ 

family   custom  (if  it  ever  existed)  could  apply,    and         ^• 

should    have  declared  the    Appellant  as  one  of  the   rajender 

heirs  of  Maharajah  Ghutterdharee  Sahee^  entitled  to     Pehtab 

succeed  to    one-fourth  of    such  property.     That  the 

verbal  gift  and  Wills  were  rightly  held  by  the  Judge 

of  the  Zillah  Court  not  to  have  been  established.    But 

that,  even  assuming  the  gift  and  Wills  were  proved, 

they   were   inoperative  by    the  Hindoo    law    of  the 

Benares  school ;  and  that,  assuming  the  Appellant  to 

be  entitled  to  maintenance  only,  he  was  entitled  to 

the  amount  fixed  by  the  Zillah  Judge,  together  with 

arrears   from  the  death  of    Maharajah  Chutterdharee 

Sahee^  and  interest  at  the  rate  of  twelve  per  cent., 

and  that  such  maintenance  should  have  been  decreed 

to  be  continued  to  his  male  issue.     And,  as  to  the 

costs  of  the  suit,  it  was  submitted,  that  the  order  of 

the  Zillah  Judge  was,  in  the  peculiar  circumstances 

of  the  case,  right. 

Sir  R,  Palmer^  Q.C.,   and  Mr.   Leith^  for  Maha- 
rajah Rajender  Pertah  Sahee, 

Contended,  that  the  decrees  of  the  Courts  below 
were  right  in  finding  and  declaring,  that  the  ancient 
Raj  or  Zemindary  of  Hunsapore  was  originally 
and  had  all  along,  continued  to  be  an  impartible 
and  indivisible  estate,  descending  to  the  eldest  or 
nearest  male  heir  alone,  as  a  Tributary  Principality, 
according  to  the  custom  of  the  country,  and  also 
by  the  custom  of  this  family.  That  on  those 
grounds  the  Eespondent,  on  the  death  of  his  Great- 
grandfather, Maharajah  Ghutterdharee  Sahee^  and 
the  surrender  of  the  rights  of   his   Father^  became 
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1867.        entitled  to  succeed  to   the  Baj  or   Zemindar y  as   such 

Baeoo      eldest  or  nearest  male  heir  of  the   Maharajah^  to   the 

^^  sIhTe'^''''  exclusion  of  the  Appellant.     That  the  Appellant  had 

^-  failed  to  prove  any  interruption  or  disturbance  of  the 

Maharajah  ^  n    ^  •      i  i      i     • 

Eajender    customary    course  of  descent  to    a    single  male  heir 

Peetab  i^y  j^jjy  g^^]^  division  or  partition  of  the  Raj^  or 
Zemindar y^  among  the  general  joint  heirs,  according 
to  Hindoo  law,  previous  to  the  possession  of  the 
late  Maharajah^  and  that  he  also  failed  to  estab- 
lish that  there  had  been  any  confiscation,  in  fact 
or  by  law,  of  the  Raj  or  Zemindary  by  the  Govern- 
ment as  alleged  in  the  plaint ;  or  if  there  had  been 
such  confiscation,  that  the  same,  either  necessarily 
and  '  if  HO  facto^  determined  and  put  an  end  to  the 
course  of  descent  under  the  family  custom,  or 
destroyed  and  obliterated  the  legal  character  and 
incidents  of  Principality  impressed  on  and  inherent 
in  the  tenure  of  the  Raj  or  Zemindar ij  under  the 
custom  of  the  country.  That,  even  if  such  alleged 
confiscation  had  been  established,  which  was  decreed, 
yet  that  it  was  rightly  declared  upon  the  evidence  by 
the  decrees,  that  the  possession  of  the  Raj  or  Zemin- 
dary as  it  then  stood,  and  without  any  change  in  its 
legal  character  or  incidents,  was  given  by  the  Govern- 
ment to  the  late  Maharajah^  he  being  a  member  of 
the  family,  and  the  nearest  male  relative  of  the  then 
former  possessor,  after  his  own  children,  and  the  late 
Maharajah  had  accepted  and  entered  into  such  pos- 
session as  the  successor,  de  facto ^  to  an  ancient  ances- 
tral estate  subject  to  such  family  custom ;  and  that 
further,  it  was  rightly  d^ided,  that  as  the  Appellant 
and  the  Eespondent  were  also  members  of  the  same 
family,  their  rights  and  claims  to  the  succession  of  the 
Raj  or  Zemindary  must  be  governed  by  the  same 
family  usage  and  custom.    That,  if  it  had  been  other- 
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wise  found  and  decided  on  the  facts,  and  that  the  late        JS67. 
3Iaharajah  had,   under  the   transfer  of   possession  to        Baboo 
him,  taken  from  the  Government  a  grant,  as  in  eft'ect  ^^sai/ee'^^ 
allec:ed  by  the  Appelhxnt,  of  a  new  and  independent  ^• 

estate  in   the   Eaj   or  Zeminaarij^   in  the  nature  or  a    Eajender 
errant  to  him  and  his  heirs  i^eneral,  under  the  Hindoo      P^rtab 

S\ITEE 

law,  the  late  Maharajah  would  have  held  and  pos- 
sessed the  Raj  or  Zemindarij  as  a  self -acquired 
estate,  and  if  so,  had  an  absolute  power  of  alien- 
ation over  the  same,  and  had  duly  exercised  such 
power  in  favour  of  the  Eespondent,  and  to  the  exclu- 
sion of  the  Appellant.  That  the  Zemindarij ^  the 
right  of  succession  to  which  was  in  question  in  the 
suit,  was  an  ancient  Uaj^  and  was  held  and  enjoyed 
as  a  Raj  by  the  late  proprietor  at  the  time  of  his 
death,  and  in  whom  the  family  title  of  Rajah  (for  a 
time  in  abeyance)  had  been  revived  by  a  grant  of 
the  Government  many  years  previous  to  his  death  ; 
that  the  succession  to  such  Raj  must,  therefore,  be 
governed  by  the  custom  of  the  country,  which  limits 
the  right  of  succession  to  a  Raj  to  a  sole  heir,  the 
eldest  or  nearest  male,  who  w^as  the  Eespondent 
and  in  whom  the  title  had  been  continued  as  such 
heir  by  the  Government.  That  the  decree  of  the 
High  Court  was  right  in  declaring  on  the  evidence 
that  the  written  Will  of  the  late  Maharajah 
Ghiitterdharee  Sahee  was  duly  proved ;  and  also  that 
the  same  was  valid  by  the  Hindoo  law,  and  that  the 
Eespondent  was  thereby  appointed  his  successor  and 
heir.  That,  if  the  Raj  or  Zemindar?/  were  to  be  con- 
sidered and  treated  as  ai^  ancestral  estate  in  the 
possession  and  enjoyment  of  the  late  Maharajah^  the 
Eespondent  was  entitled  to  succeed  thereto  on  his 
death,  as  such  special  heir,  under  the  custom  of  the 
country,  and  also  under  the  family  custom  ;  and  that 
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1867.        if  it   were  to  be  considered  and    treated  as  a  self- 

^BabTo       acquired  estate  in  the  late  Maharajah^  the  Respondent 

BeerPertab  entitled  to  succeed  him,  under  and  by  virtue  of 

bAHEE  .  . 

■V.  the  special   nomination  and  appointment  of  him  as 

Rajeixder  successor  and  heir,  either  under  the  verbal  or  the 
Pertab  written  appointment  of  the  Maharajah  as  proved  to 
have  been  made.  That  the  Zemindary  was  from  time 
immemorial  held  as  a  Raj\  with  all  the  usual  inci- 
dents of  a  Raj\  and  that  after  it  came  into  the  posses- 
sion of  the  late  Maharajah  Chutterdharee  Sahee^  the 
Government  revived  in  him  the  family  title  of  Eajah^ 
and  the  Zemindary  was  thereafter  held,  considered, 
and  treated  by  him  and  by  all  others  as  a  Baj  up  to  and 
at  the  time  of  his  death.  And  that,  therefore,  accord- 
ing to  the  custom  of  the  country,  the  same  would 
descend  to  his  eldest  or  nearest  male  heir  solely,  to 
the  exclusion  of  the  other  members  of  his  family, 
including  the  Appellant,  who  would  only  be  entitled 
thereout  to  maintenance  ;  and  that  the  Eespondent 
was  such  sole  heir,  and  as  such,  rightly  succeeded 
to  the  jKoy,  and  his  possession  thereof  had  been  recog- 
nized and  confirmed  by  the  Government,  who  had  by 
a  distinct  act  continued  the  family  title  to  him. 

And,  upon  the  cross  appeal,  it  was  submitted 
by  the  Eespondent  that,  as  it  was  declared  by  the 
decree  of  the  High  Court  that  the  witnesses  (two 
European  Officers  of  Government)  who  gave  evi- 
dence in  support  of  the  nuncupative  Will  were 
persons  of  undoubted  veracity,  and  it  sufficiently 
appeared  from  their  evidence,  and  confirmed  by 
the  petition  of  the  late  Maharajah^  proved  to 
have  been  sealed  and  dispatched  by  him,  that  his 
words  and  acts,  constituting  the  nuncupative  Will, 
were  intended  by  him  as  a  solemn  and  formal  appoint- 
ment of  the  Appellant  as  his  successor  and  heir,  and 
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such  appointment  was  valid  and  operative  according        i867. 
to  Hindoo  law  and  custom,  without  any  instrument  in       baboo 
writing ;  that  even  if  such  verbal  appointment  were  "^^^  s^IheT"^^ 
not  to  be  held  valid  and  operative  for  the  reason  in  ^• 

the  decree  mentioned,  namely,  that  the  words  and  Eajender 
acts  of  the  Maharajah  spoken  to  by  the  witnesses,  Pertae 
did  not  sufficiently  show  a  testamentary  intention  on 
his  part,  or  amount  to  a  nuncupative  Will,  yet  that 
the  written  petition,  with  his  seal,  declaring  that  he 
had  appointed  the  Appellant  his  successor  or  heir, 
and  expressly  excluding  his  Grandsons  from  all  par- 
ticipation in  the  inheritance,  ought  to  have  been  con- 
sidered in  the  nature  of  a  valid  and  binding  testa- 
mentary disposition,  and  to  which  effect  ought  to  have 
been  given.  That  the  direction  was  wrong,  whereby 
the  Appellant  was  ordered  to  pay  his  own  costs,  and 
the  costs  of  the  EespOndent,  and  also  the  costs  of 
the  co-Defendant,  Ongur  Pertah^  notwithstanding 
that  the  suit  and  appeal  of  the  Plaintiffs  were  dis- 
missed and  a  decree  made  generally  in  favour  of 
this  Appellant ;  and,  lastly,  that  the  allowance  for 
maintenance  to  the  Eespondent  from  the  death  of 
the  late  Maharajah  was  excessive,  'ind  ought  to  be 
reduced  and  altered,  both  as  regarded  the  amount 
and  the  time  from  which  such  maintenance  should 
be  decreed  to  run. 

Upon  the  nature  of  the  tenure  and  right  to  succes- 
sion to  Hunsapore^  whether  it  constituted,  according 
to  family  custom  and  usage,  at  the  date  of  Maharajah 
Ghiitterdharee  Sahea's  death,  a  Uaj^  impartible  and  in- 
divisible, descending  to  a  single  male  heir,  as  recog- 
nized by  Hindoo  law,  the  following  cases  and  autho= 
rities  were  referred  to:-— -Urjim  Manic  Thakoor  v- 
Ramgunga  Deo   [a)]    Ranee  Soomitra   v.    Ramgunga 

{a)  2  Ben.  Sud.  Dew.  Ad.  Eep.,  139, 
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Manik  (a);  Maharajah  Gurunrain  Deo  v.  Unund 
Lai  Singh  (/>) ;  Anund  Lai  Slug  Deo  v.  Maha^ 
rajah  DheraJ  Garrood  Naragun  Deo  (c?) ;  Thakoorai 
Chuttardharee  Singh  v.  Thakoorai  Telukdharee 
Singh  (d) ;  liaiuiit  Urjun  Sing  v.  Raivut  Ghunsiam 
Single)',  Kata?na  Natchier  v.  The  Rajah  of  Shiva^ 
giinga  (/) ;  Muha  Raj  Koivur  Basdeo  Singh  v.  Muha 
Rajah  Doodur  Singh  Biihadur  (^g) ;  Baboo  Gunesh 
Dutt  Singh  v.  Maharajah  Moheshur  Singh  (Ji) ;  The 
Secretary  of  State  in  Council  v.  Kaniachee  Boge 
Sahaha  (/) ;  Mussumat  Bhoohun  Mogee  Delia  v. 
Ram  Kishore  Acharj  Chowdhrg  {k)]  Koonwur  Bodh 
Singh  v,  SeonatJi  Singh  (/) ;  Ben.  Eeg.  XL,  1793; 
IF.  //.  MacnagUten's  ^'  Hindoo  Law,"  Vol.  I.  p.  18, 
note;  Strangeh  ''Hindoo  Law,"  Vol.  I.,  p.  198, 
note  3  (2nd  Edit.),  ib.  p.  208,  ib.  Vol.  II.,  p.  328 ; 
Inst,  of  Menu.  eh.  YIII.  par.  41  ;  Elberling  on 
Inheritance,  p.  69. 

Or,  whether,  upon  the  grant  and  transfer  by 
the  Government  to  Maharajah  Chutterdharee  Sahee^ 
the  estate  became  a  self-acquired  Zemindaru^  and 
on  his  death  divisible  by  the  ordinary  Hindoo  law, 
The  East  India  Company  v,  Syed  Ally  {jm\  were 
cited. 


(rt).  3  Ben.  Sud.  Dew.  Ad.  Eop.,  40. 
\h)  6  Ben.  Sud.  Dew.  Ad.  Rep.,  282. 
(6-)  5  Moore!s  liid.  App.  Cases,  82. 
\d)  6  Ben.  Sud.  Dew.  Ad.  Eep.,  260. 
(f)  5  Moore's  Ind.  Aj^p.  Cases,  169. 
(/)  9  Moore's  Ind.  App.  Cases,  543. 
{(j)  7  Ben.  Sud.  Dew.  Ad.  Eep.,  228. 
{h)  6  Moore's  Ind.  App.  Cases,  164. 
{%)  7  Moore's  Ind.  App.  Cases,  476. 
{h)   10  Moore's  Ind.  Aj)p.  Cases,  279. 
\l)  2  Bon.  Sud.  Dew.  Ad.  Eep.,  92. 
(w?)  7  Moore's  Ind.  App.  Cases,  555. 
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\Yith  respect  to  the  capacity  of  a  Hiudoo  by  the 
ordinary  Hiudoo  law,  to  make  a  Will, assuming  the  pro- 
perty self-acquired,  and  the  custom  of  descent  to  the 
Raj  to  a  single  heir  not  to  prevail.  Nana  Narain  Deo  v. 
Haree  Punth  Bhao  (a)  ;  Malraz  Lachmia  v.  Chalekany 
Vencata  Rama  Jagganadha  Row  (b) ;   Reivun  Persad 
V.  Massumat  Radlia  Beehg  {c) ;   Sonatum  By  sack  v. 
Sreenmttg  Jitggidsoondree  Dossee  (d)  ;  Morleg^s  Dig.  tit. 
**  Will,"  p.  616;  F.  Macnaghtert' s  ''Cons,  on  Hindu 
Law,''   p.    319;    Strangers   ''Hindu   Law,"   Yol.   I., 
pp.  254,  262,  ib.  Yol.  II.,  p.  16  [2nd  Edit.];  W,  H. 
Macnaghteii' s  "  Hindu  Law,"  Yol.  I.,  p.  '^,  and  cases  in 
note,  ib.^  were  cited.     And,  as  to  the  distinction  of  and 
exceptive  restrictions  by  the  Benares  school  of  Hindoo 
law  upon  a  Hindoo  giving  or  devising   to  one    heir 
ancestral   estate  in  unequal  shares,    Sham  Singh  v. 
Mussumaut    Umraotee  [e) ;    The    3Iltacshara,    ch.   I.^ 
sec.  I.,  pars.  27,  30  ;  Strange'' s  "  Hindu  Law,"  Yol.  I., 
pp.  261,  2  [2nd  Edit.]  ;  IF.  IP  Macnaghten's  "  Hindu 
Law,"  Yol.  IL,  p.  147  ;  F,  Macnaghten^ s  "  Cons,  on 
Hindu    Law,"   pp.   317-18,   were   relied   on  by  the 
Appellant. 

Upon  the  validity  of  a  nuncupative  Will,    or  gift 
by    the  Hindoo  law,   the  case  of  Grinnasammah  y» 
Vijaayaimnah  (/)  was  referred  to. 

As  to  the  allowance  for  maintenance  out  of  the  estate 
to  the  younger  branches  of  the  family,  Chuoturya  Run 
Murdun  Sijn  v.  Sahub  Purhulad  Syn  (g)  was  relied  on. 

{a)  9  Moore's  Ind.  App.  Cases,  96  ;  and  cases  cited,  p.  98. 
(h)  2  Moore's  Ind.  App.  Oases,  54. 
(<?)  4  Moore's  Ind.  App.  Cases,  137. 
{(l)  8  Moore's  Ind.  App.  Cases,  72. 
(e)  2  Ben.  Sud.  Dew.  Ad,  Kep.,  74. 
(/)  2  Mad.  H.  C.  Eep.,  37. 
{(/)  7  Moore's  Ind.  App.  Cases,  18,  52. 
VOL.  XII.  '  0 


17 


U" 


18G7. 

Baboo 
BeerPertab 

Sahee 

V. 
MAHARiiJAH 

Bajender 
Pertab 
Sahee. 


is 


CASES    IN    THE    Pliltt    COtNCit 


18G7. 

Baboo 

BeetiPertab 

SaheS; 

V. 

MahaeajBtS 

Eajender 

Pe  rtab 

Sa  hee. 

4th  March, 

18d8. 


by 


Judgment    having    been    reserved,   was  delivered 


Th^  Bight  Hon.  Sir  James  W.  Colvile. 


The  subject  of  this  arppecil  is  the  right  of  sncces- 
sion  to  the  very  considerable  esta;te  of  the  late  Maha-^ 
rajah  Ckutterdharee  Bailee^  who  died  a:t  IJutwah  in 
Zillah  Sarun,  on  the  16th  of  31arcli,  1858.  He  was 
the  owner  of  a  large  Zemindari/  called  Hunsaporej 
which  had  been  in  tM  family  of  which  he  was  a 
member  for  many  generations  before  the  East  India 
Company,  tinder  the  grant  of  the  Deivanny  in  1765, 
became  the  virtual  rulers  of  Bengal^  Beliar^  and 
Orissa^  Like  some  other  extensive  Zemindaries  in 
Behar^  it  was  during  that  period  an  inipartible  Bajy 
and  by  family  custom  descended  on  the  death  of  each 
successive  Rajah  to  his  eldest  male  heir,  according  ta 
the  rule  of  primogeniture,  who  took  the  whole,-  sub- 
ject to  the  obligation  of  making  to  the  junior  mem- 
bers of  the  family  certain  allowances  by  way  of  main- 
tenance called  Bahooana.  The  nature  of  the  tenure, 
and  the  custom  regulating  its  descent,  were  no  doubt 
in  dispute  in  the  Courts  below,  but  the  evidence 
establishing  them  is  conclusive  ;  and  accordingly  they 
were  faintly,  if  at  all,  contested  on  this  appeal.  The^ 
Eajah  in  possession  of  the  property  when  the  East 
India  Company  assumed  the  government  of  the 
Province  was  on^  Futteh  Sahee.  In  consequence  of 
his  refusal  to  acknowledge  the  Sovereign  or  quasi 
Sovereign  rights  of  the  Company,  or  to  pay  revenue 
to  them,  a  contest  ensued ;  and  about  the  end  of 
1767  he  had  been  driven  from  Hunsapore  by  the 
Company's  troops    into    the  jungles   dividing   their 
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lerritori^iS  from    Goruclcpore^  which  then   formed  part 
of  the  dominions  of  the  Naivab  Vizier  of  Oitde, 
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The  East  India    Company  thereupon   attached  the  ^^ Sah^eT'^ 
estate  of  Runsapore,  and  let  it  out  to    Farmers.  Rajah  ^' 

Futtch  Sahee^  however,  from  his  retreat  in  the  jungles,    Eajendek 
or  in   th<3  dominions  of  the   Namah   Vizier ,   in  which 
he   seems  to  have  had   another    estate,  made  sundry 
incursions    upon  it,  and  is    supposed  to  have  killed 
Govindrum.^  one  of  the  Farmers  under  th«  East  India 
Company,  Soon  after  that  occurrence  there  was  a  sort 
of  Treaty  of  peace  between  him   and   the   Company's 
Government ;    he  was  permitted  to  return  to  *  Hunsa- 
pore^  and  received  an    allowance    by  way  of    main- 
tenance, but  was  not  restored  to   the  possession  of  the 
estate.     That  arrangement  lasted  only  two  months ; 
he  again  withdrew  from  the  Province,  and  renewed 
his  predatory    life    on    its    borders.     And   in   Mai/^ 
Ill^j    he   attacked     and    murdered  his   own    cousin, 
Bissunt   Sahee^     the     Grandfather   of    Ghutterdharee 
Sahee^  who  was  then  the  renter  or  Farmer   of  Himsa- 
pore  under  the  East   India   Company.     It   will  here- 
after be   necessary  to   consider  more    particularly  the 
acts  of  the  Government  and  its  OfEcers  during  their 
possession  of  the  estate.     For  the  present,  it  is  suffi- 
eient  to  state,  that  the  Company  retained  possession  of 
it  from  the  date  of  the  first  expulsion  of  Rajah  Fatteh 
Sahee  until   1790,   either  making  the  collections  by 
their  own  Officers,  or  letting  it  out  to   Farmers ;  but 
in   either   case   applying  the   whole    of   the    surplus 
revenue  to  their  own  purposes.     In   1790,  however, 
when  the  Decennial  settlement  was  in  contemplation, 
or  in  the  course  of  being  made,  the   Government  of 
Lord   Cornwallis   granted    the    property  to   Ghutter- 
dharee Sahee^  then    a    Minor^   under    circumstances 
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whicli  will  be  more  particularly  considered  here- 
after. 

Ghutterdharee  ,  Bahce  attained  his  majority  in 
1802.  In  1837  the  title  oi  Maharajah  was,  on  his 
application,  conferred  upon  him  by  Government  for 
the  first  time.  He  had  not  previously  been  dis- 
tinguished by  any  title  from  other  Zemindars. 

The  pedigree  in  the  Appellant's  case  (the  correct- 
ness of  which  is  not  disputed)  shows  that  the  late 
Maharajah  Ghutterdharee  Sahee  had  two  sons  who  pre- 
deceased him.  The  elder  of  them,  Ram  Sahee,  left  two 
Sons,  viz.,  Ongur  Pertab  and  Beoraj,  and  the  other, 
Fritipal  Sahee,  also  left  two  Sons,  viz.,  Tillukdharee 
and  Baboo  Beer  Pertab  Sahee  (the  Appellant).  These 
four  Grandsons  were  living  at  the  time  of  the  Maha- 
rajah^ s  death,  and  were  his  co-heirs  according  to  the 
ordinary  Hindoo  law  of  inheritance.  Ongur  Pertab  is 
the  Father  of  the  Eespondent,  the  Maharajah  Bajendcr 
Pertab  Sahee,  Upon  the  death  of  Maharajah  Chut- 
terdharee  Sahee,  a  contest  arose  as  to  the  succession  to 
his  estate ;  Deoraj,  Tillukdharee,  and  the  Appellantj 
insisting  that  it  descended  as  ab  intestato  to  his  four 
Grandsons  in  equal  shares,  according  to  the  ordinary 
course  of  the  Hindoo  law;  the  Eespondent  setting 
up  the  exclusive  title,  which  will  be  next  stated,  and 
Ongur  Pertab  favouring  the  pretensions  of  his  Son, 
and  relinquishing  his  own  rights  in  his  favour. 

The  title  set  up  by  the  Eespondent '  is,  shortly,  as 
follows  : — 

The  late  Maharajah  had  for  several  years  before 
his  death  expressed  his  desire  that  his  estate  should 
descend,  as  the  Raj  of  Ilunsapore  had  up  to  the  time  of 
Rajah  Futteh  Sahee  descended,  to  a  single  heir ;  and 
that  the  Eespondent,  in  whose  favour  his  Father  had 
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waived     whatever    rights     he,     as    the    ehiest    male        18g7. 
descendant  of  the  Maharajah^  might  possess,  should  be       bTboo 
that  heir.     Accordindy,  on  the  loth  of  March,  1858,  BeerPeutab 
being  the  day  before  his   death,   the  Maharajah  made,  v. 

in  the  presence  ot   some   members  oi   his   iamilj^,    m-    i^vjexdek 
eluding  the  Appellant,   and  a  considerable   number  of      Pertab 
his    servants    and    dependents,     what    in    these    pro-        -"^^^^^ 
ceedings  is  called  a  consignment  (.T^^s/^£?y?^)  of  the  liaj 
to  the  Eespondent.     On  the  same   day  he  caused  his 
servants  to  write   out  four  Arzis,   for   the  purpose  of 
notifying  this  fact  to  the  principal  authorities  in   the 
District,  viz.,  the  Magistrate,  the  Judge,    the  Collector, 
and   the    Commissioner.     All   these   documents   were 
directed  to  be  forwarded  to   Ghuprah^   the    Sadder   or 
principal  station  of  Zillah  Sanin.     Early   the  next 
morning   the     Maharajah     directed    his    servants    to 
prepare   a    similar    Ard    for    transmission    to     the 
Deputy  Magistrate,    Mr.   Lynch^    who  lived  at  SeivaUj 
a  place  much  nearer  than    Chuprah  to   the   Maha- 
rajahh  residence  at  Hiihuah.     Before   this   was  done, 
Mr.  Lynch^  accompaiuGd  by  Dr.  MaeDonnell,  the  Sub- 
Deputy  Opium  Agent  of  the  Dirtrict,    called  to  pay  a 
visit  at  Hutwah.     They  had  an  interview  with  the 
Maharajah^  who  presented  the  Eespondent  to  them  as 
his  heir;   recommended  him  to  Mr.   Lynch' s  protec- 
tion ;  and  told  him  that  an   Arzi  to  his  address  was     , 
in  course   of  preparation,   and   would   be  forwarded. 
That   Arzi    accordingly     varies    in   form    from    the 
others  by  introducing  the  circumstances  of   this  visit. 
Later  in  the  day   the    Maharajah  gave  what  is  called 
"  TillucW  to  the  Eespondent ;  and  afterwards  caused 
his  servants  to    prepare  a  testamentary   paper,    which 
he   executed.     He   died   somewhat    suddenly    about 
4  je.M.  of  the  same  day. 
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1867.  In  these   circumstances,    the  Eespondent  rests  his 

Baboo  title  to  succced  to  the  whole  estate  of  his  Great-graiid- 
^^sSee  ^^  father,  first,  upon  the  several  before-mentioned  acts 
of  the  Maharajah^  relying  on  the  latest  instrument  as 
a  Will,  but  insisting  that  if  that  be  not  well  proven, 
there  is  aliunde  sufficient  evidence  of  a  disposition  by 
nuncupative  Will  in  his  favour.  He  contends,  how- 
ever, further,  that  the  Raj  being  impartible,  and 
descendible  by  custom,  according  to  the  rule  of 
primogeniture,  he,  by  reason  of  his  Father's  abdica- 
tion in  his  favour,  is  entitled  to  it  to  the  exclusion  of 
the  other  members  of  the  family,  independently  of 
any  act  of  the  late  Maharajah.  But  he  admits,  that  in 
either  case  they  are  entitled  to  have  Bahooana  allow- 
ance of  a  paper  amount  assigned  to  them. 

The  contest  between  the  parties  was  commenced 
very  shortly  after  the  death  of  the  late  Maharajah  by 
those  summary  proceedings  touching  the  fact  of  the 
right  of  possession,  which  are  in  India  the  ordinary 
prelude  to  a  regular  suit  for  the  determination  of  a 
disputed  title.  The  Eespondent,  on  the  26th  of 
March^  instituted  a  proceeding  before  the  Collector 
for  the  mutation  of  names,  and  this  was  opposed  by 
the  Appellant,  and  also  by  Tilluckdharee  and  Deoraj, 
The  Eespondent  also  instituted  a  summary  suit  in 
the  Judges'  Court  for  a  certificate  under  Act,  IS^o. 
XX.  of  1841,  as  to  the  whole  estate  of  the  late 
Maharajah^  which  was  met  by  cross  suits  of  the  same 
nature  by  the  Appellant,  Tilluckdharee^  and  Deoraj^ 
for  certificates  confined  to  their  respective  shares. 
The  three  last-mantioned  parties  also  instituted  two 
suits  in  the  same  Court,  under  Act,  Xo.  XIX.  of 
1841,  for  the  appointment  of  a  Curator.  All  these 
suits  were  decided  in  the  Eespondent's  favour  by  the 
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Judge  on  the  22nd  of  Maij,  1858,  and  his  judgments     Jf^ll- 
Iv^ere  confirmed  on    appeal  by  the  Sadder    Court  in  _  ^^^^p^^^^^^^ 
the  month  of   August^  1858.     And,  on   the   l4th  of     ^sahee 
June,  1858,  the  Collector,  proceeding  in  part   on  the  ^^^^^-^^^^^ 
decisions  of  the    Judge  in  the  last-mentionedjsuits,    Eajendeb 
granted  the  mutation  of  names  for  which  the  Kespon-       g^^EE^ 
dent   had    applied.     That    Order   was    confirmed  by 
the  Collector  on  the   5th  of  August,  1858,  and  again 
by  the   Commissioner   on   the  8th  of    October,  1858. 
The  effect    of   these  preliminary  proceedings  was  to 
put  the  Eespondent  in  possession  of  the  whole  of  the 
estate  under  the  title  set  up  by  him,  and  to  cast  upon 
the   rival   Claimants   the   burthen   of   disputing   that 
title  in  a  regular  suit. 

Deoraj  did  not  accept  this  burthen,  but  seems  to 
have  abandoned  his  claim,  after  making  m\  arrange?- 
inent  with  the  Respondent  for  his  Bahooana  allowance. 
The  Appellant,  however,  and  his  Brother,  Tilluckd/iaree 
Sahee,  commenced  the  suit  out  of  which  this  appeal 
has  arisen  on  the  31st  of  December,  1858;  but  the 
latter,  after  the  decrees  in  the  Eespondent's  favour 
had  been  made  in  it,  alsa  came  to  an  mTangemenfc 
touching  his  allowance^  and  abandoned  the  appeal 
which  he  had  contemplated.  His  claim,  therefore,  i» 
now  no  longer  in  question  ;  and  it  will  be  convenient 
to  treat  the  suit  as  one  between  the  Appellant  alone 
and  the  Respondent. 

The  Appellant  insists  on  his  title  as  one  of  the 
co-heirs  of  the  late  Maharajah,  according  to  the  ordi- 
nary Hindoo  law.  He  impeaches,  as  fraudulent 
fabrications  in  support  of  the  Respondent's  title,  the 
Will  and  the  several  Arzis,  or  petitions,  alleged  to 
have  been  sent  by  the  Maharajah''s  desire,  and  under 
his  seal,  to  tbe  different  Civil  authorities  of  the  X)i^ 
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trict ;  and  lie  denies  that  the  alleged  consignment  ot 
installation  of  tlie  Eespondent  took  place.  These 
are  all  questions  of  fact.  But  he  further  denies,  as 
matter  of  law,  the  po\yer  of  the  Afaharajah  to  make  a 
Will  to  the  prejudice  of  his  male  descendants,  of 
whom  he  is  one.  He  contends  that  whatever  may 
have  been  the  previous  course  of  descent  of  the  Raj 
of  Ilunsapore^  according  to  family  custom  or  other- 
wuse,  up  to  the  time  of  Rajah  Fatteh  Sahee^  the  law  or 
custom  determining  that  course  of  descent  ceased  on 
his  expulsion  ;  and  that  the  grant  ioChutterdhareeSahee 
Vv'as  not  one  of  an  indivisible  Raj^  descendible  accord- 
ing to  a  special  custom,  but  one  of  a  mere  Zicmindaryy 
governed  by  the  ordinary  law.  In  his  case  he  further 
contended,  that  even  had  the  grant  been  one  of  a  Raj^ 
or  had  the  Rvdj  continued  in  the  line  of  Rajah  Fatteh 
Sahee^  the  special  rule  of  succession  would  have  been 
abrogated  by  the  provisions  of  Eegulation  XI.  of  1793. 
These  points,  with  one  or  two  others,  to  which  it  is 
not  necessary  now  to  advert,  seem  to  have  been  suffi- 
ciently raised  by  the  amended  issues  settled  in  the  suit. 
The  judgment  of  the  Zillah  Judge,  Mr.  WilJcins^ 
which  was  given  on  the  24th  of  August^  i860,  found 
that  the  family  custom,  according  to  which  the  estate 
was  impartible,  and  descended  to  the  eldest  male  heir, 
subsisted  at  and  up  to  the  time  of  Rajah  FuttehSahee  ; 
that  this  custom  was  not  abrogated  by  his  expulsion, 
the  retention  of  the  property  by  Government,  and  the 
grant  of  it  to  Chuttcrdharce  Sahee  ;  and  that  the  estate 
was  in  his  hands  an  impartible  Raj^  descendible  to 
his  next  male  heir  alone,  and,  therefore,  on  the 
renunciation  of  Ongur  Pertah^  to  the  Eespondent. 
The  Judge  made  no  distinction  in  this  respect  between 
the  moveable  and  immoveable   property,  and,  on  the 
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above  ground,  decreed  in  favour  of  the  Bespondent,        1567. 

He  held,   however,   that  the  alleged  consignment  or        Baboo 

transfer  of  the  15th  of  March,   1858,  and  the  Will,  ^"^^g^f^^^^J^^ 

were  not  well  proven  ;  and  he  decreed  an  allowance  of  v. 

^  1        p    ii      T^i    •    i'pp        •         Maharajah 

Es.  2,000  per  fnensem  to  each  oi  the  rlaintms,  viz.^     Eajender 

the  Appellant  and  his  Brother,  Pertab 

The  judgment  of  the  High  Court  on  appeal  from 
this  discree  is  dated  the  28th  of  April,  1863.  That 
Court  also  held, that  the  Baj  was  originally  impartible, 
and  descendible  by  custom  to  the  eldest  male  heir 
alone ;  and  that  it  did  not  lose  this  character  on  its 
restoration  to  Chutterdharee  Sahee.  It  denied  that 
there  had  been,  or  could  have  been,  any  confiscation 
in  the  proper  sense  of  the  term ;  and,  in  Mr.  Justice 
Levinge's  separate  note,  this  point  is  more  fully 
argued.  But  the  High  Court,  differing  therein  from 
the  Zillah  Judge,  affirmed  the  validity  of  the  "Will. 
It  also  reduced  the  allowance  to  each  of  the  Plaintiffs 
to  Es.  IfiOO  per  mensem. 

At  the  Close  of  the  argument  for  the  Appellant, 
their  Lordships  intimated,  that  in  their  opinion  the 
judgment  of  the  High  Court,  touching  the  factum  of 
the  Will,  was  correct,  and  ought  not  to  be  disturbed. 
They  will  now  state  their  reasons  for  coming  to  that 
conclusion. 

That  the  disposition  was  in  accordance  with  the 
MaharajaNs  general  wishes  and  intentions  is  shown 
by  the  strongest  and  most  trustworthy  evidence. 
Upon  this  point  the  concurrent  and  unimpeachable 
testimony  of  the  witnesses,  Dampier,  Dr.  Fleming,  L. 
MacBoiiald,  John  Macleod,  W.  F.  McDonnell^  Tayler, 
R,  Macleod,  and  Richardson,  being  all  of  them  Euro- 
pean Gentlemen  in  the  public  service,  or  otherwise 
of  respectable  station,  is  to  the  effect,  that  from  1851 

VOL.    XII,  D 
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1867.       up  to  the  time  of   his    death,  the    Maharajah   con- 

Baboo      tinuouslj  entertained  and   constantly  expressed  the 

BeekPertab  ^ggjj,^  ^Q  ]jQgp  ]^ig  property  together  as  a  Raj^  and  his 

V.         intention  to  make  the  Kespondent  his  successor  and 

Maharajah  .  i  i    • 

Eajender    universal  heir, 
Pertab         T\i2Lt  he  retained  that  desire  and  intention  on  the 

Sahee 

morning  of  his  death,  and  was  then  in  full  possession 
of  his  senses,  is  proved  beyond  all  question  by  Mi% 
Lynch  and  Dr.  McDonnell  The  general  intention 
of  the  alleged  Testator  in  favour  of  the  Eespondent, 
and  his  testable  capacity,  are,  therefore,  established. 
It  is  true,  that  in  the  interview  with  Mr.  Lynch  and 
Dr.  McDonnell  the  Maharajah  did  not  express  his 
intention  to  make  a  "Will.  It  is  also  true,  that  to  the 
factum  of  the  Will  there  is  no  testimony  but  that  of 
his  native  servants  and  dependents.  It  is,  however, 
most  improbable  that  the  Maharajah  should  have 
relied  on  what  passed  between  him  and  the  two 
European  Gentlemen  when  none  of  his  family,  except 
the  Eespondent,  and  but  few  of  his  dependents,  were 
present.  And  though  he  might  also  have  relied  on 
the  Tusleem  or  consignation,  of  the  preceding  day  as 
public  expression  of  his  wishes,  and  the  formal  instal- 
lation of  the  Eespondent  as  the  new  Rajah  (supposing 
that  ceremony  to  have  taken  place),  yet  it  must  be 
recollected  that  the  question,  whether  the  estate  was 
impartible  and  descendible  as  a  Raj  was^a  doubtful 
one,  and  that  he  himself,  as  Mr.  Bampier  proves,  had 
long  known  it  to  be  so.  There  is,  therefore,  nothing 
improbable  in  the  hypothesis  that,  pressed  by  this 
doubt,  as  well  as  urged  by  his  strong  desire  to  secure 
the  succession  to  the  Eespondent,  he  may,  even  after 
his  interview  with  Mr.  Lynch  and  Dr.  McDonnell^ 
have  conceived  and  executed  the  intention  of  making 
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a  Will,  in  order  to  supply  by  the  force  of  that  instru-        1867. 
ment  any  defects  which  his  preceding  acts  may  have      "Ibaboo" 
left  in  the  Eespondent's  title.     And,  if   the  positive  BeerPertab 
testimony  to  the  execution  of  the  document  is  not  of  a  v. 

high  character,  it  is  contradicted  only  by  that  of  wit-  ^^^^^J^^ 
nesses  who,  swearing  to  the  actual  incapacity  of  the      Pertae 
Maharajah^  are  utterly  discredited  by  the  evidence  of      ^^hee. 
Mr.  Lynch  and  Dr.  McDonnell ;  and  it  is  not  con- 
tradicted (as  it  might  have  been  contradicted)  by  the 
oath  of  the  Appellant,  whom  the  ,  witnesses  deposing 
to  the  Tusleem  and  to  the  execution  of  the  Will  state 
to  have  been  present  on  both  occasions.     Their  Lord- 
ships are  aware  that  the  latter  inference  is  met,  as 
usual,  by  arguments  founded  on  the  unwillingness  of 
natives  of  rank  to  appear  and  be  examined  as  wit- 
nesses in  a  Court  of  Justice.     There  are,  however, 
examples,  increasing,  fortunately,  in  number,  of  men 
who  disregarded  this  prejudice;  and  considering  the 
vastness  of  the   stake,    and   the   pointed   manner  in 
which  the  contradiction  was  challenged  by  the  wit- 
nesses on  the  other  side,  their  Lordships  cannot  think 
that  the  failure  of  the  Appellant  to  tender  himself  as 
a  witness  is  sufficiently  accounted  for  by  the  feeling  in 
question.     In  any  case,  the  fact  remains,  that  there  is 
no  contradiction  of  the  Respondent's  witnesses,  except 
the  testimony  of  witnesses  wholly  unworthy  of  belief, 
and  that  the  probabilities  are  in  favour  of  the  truth  of 
their  story.     Their  Lordships  must,  therefore,  hold, 
that  the  execution  of  the  Will  has  been   proved ;  a 
conclusion  which,    though    opposed  to  that  of  Mr. 
Wilkms,  was  also  that  of  the  Judge  of  First  Instance 
and  of  the  Sudder  Court  when  dealing  with  the  same 
question  in  the  summary  suits  under  Act,  Ko.  XX.  of 
1841,  as  well  as  that  of   the  High  Court  in  this  suit 
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1867.        This  being  so,  we  have  in  the  Will  executed  by   the 
Baboo       Maharajah  sl  corroboration  of  the  positive  testimony  as 

"^^^^Tb^"^^  to  the  facts  of  the  Tusleem  or  consignation,  and  of  the 
'^'  execution  and  despatch  of  the  ArziSj  which  far  out- 

Bajender  weighs  the  arguments  that  have  been  founded  on  the 
Pertab  lateness  of  the  time  at  which  four  of  the  latter  reached 
Chuprah,  Nor  do  their  Lordships  see  anything  in 
the  objection  that  the  Tusleem  and  the  execution  of 
the  "Will  are  inconsistent  acts ;  that  if  the  former  took 
place,  the  Mahojrajah  had  nothing  to  dispose  of,  and 
the  Will  was  superfluous.  Their  Lordships  look  upon 
the  events  of  the  last  two  days  of  his  life  as  a  series  of 
acts,  of  which  the  execution  of  the  Will  was  the 
crowning  one,  all  being  designed  by  the  Maharajah 
to  effectuate,  so  far  as  his  acts  legally  could,  his 
intention  to  leave  his  estate  as  a  Raj^  and  to  make 
the  Eespondent  his  successor. 

It  is  unnecessary  for  their  Lordships  to  give  any 
opinion  upon  the  question  raised  in  the  Courts  below 
of  a  disposition  in  favour  of  the  Eespondent  by 
nuncupative  Will.  They  will  only  remark,  that  they 
would  have  had  much  difficulty  in  supporting  his 
title  on  that  ground  upon  the  pleadings  and  evidence 
in  this  suit.  There  was  great  confusion  in  the  Courts 
below  on  this  point.  The  Eespondent  seems  at  one 
time  to  have  relied  on  the  Tusleem ;  at  another  on 
what  passed  between  the  Maharajah  and  Mr.  Lynch 
as  a  nuncupativ^e  Will.  But  if  any  party  is  bound  to 
strictness  of  pleading,  it  is  he  who  sets  up  a  nuncupa- 
tive Will.  He  who  rests  his  title  on  so  uncertain  a 
foundation  as  the  spoken  words  of  a  man,  since 
deceased,  is  bound  to  allege,  as  well  as  to  prove,  with 
the  utmost  precision,  the  words  on  which  he  relies, 
with  every  circumstance  of  time  and  place. 
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Having  thus    determined   the  principal   issues   of       1867. 
fact  on   this  appeal,   their    Lordships    have  now  to       Baboo 
consider,   whether    the   Maharajah  had    by  law  the  ^""s^^heT^^ 
power  to   make  the  Will  which  he   did  make  ;   and  ^- 

also  by  what  law  the  succession  to  his  property,  and    Eaje.^der 
especially  to  that  portion  of  it  which  formerly  consti-       Pertab 
tuted  the  Raj  of  HunBapore^  is  to  be  regulated  if  he 
had  not  the  power  to  devise  it. 

In  order  to  determine  either  of  these  questions,  it 
is  material  to  ascertain  what  was  the  nature  of  the 
estate  or  interest  which  Chutterdharee  Sahee  acquired 
through  the  acts  of  the  East  India  Company's 
Government  in  1790.  And  for  that  purpose  it  is 
necessary  to  go  more  particularly  into  the  history  of 
the  state  after  the  expulsion  of  Rajah  Futteh  Sahee, 

It  has  already  been  stated  that,  after  that  event, 
the  property  was  for  nearly  twenty-three  years  held 
by  the  East  India  Company,  who,  whether  they  let  it 
to  Farmers,  or  kept  it  under  their  own  management, 
applied  the  whole  of  the  surplus  revenues  to  their 
own  use.  During  great  part  of  that  period.  Rajah 
Futteh  Sahee  continued  to  wage  war  with  them  from 
his  retreat  in  the  jungles,  or  in  the  territories  of  the 
Naivah  Vizier^  and  appears  to  have  been  consistently 
treated  by  them,  at  least  after  1773,  as  a  public 
•enemy,  with  whom  no  terms  should  be  made. 

The  murder  of  Bishunt  Sahee  took  place,  as 
before  stated,  in  1775.  In  1778  the  Ee venue  Council 
of  Patna^  on  the  application  of  Mohesh  Dutt^  the  son 
of  the  murdered  man,  and  the  Father  of  Chutterdharee 
Sahee ^  proposed  that  Rajah  Futteh  Sahee  should 
be  declared  to  have  forfeited  his  Zemindary^  and 
that  it  should  be  bestowed  on  Mohesh  Dutt^  but  the- 
Government  of  Warren  Hastings  declined  to  comply 


so 
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with  that  proposal,  or  to  do  more  at  that  time  than 
hold  out  vague  hopes  of  reward  to  Moliesh  Dutt  for 
his  fidelity. 

In  1784  the  claims  of  Mohesh  Dutt  were  again 
under  the  consideration  of  Mr.  Hastings'  Govern- 
ment. The  proceedings  that  took  place  clearly  show, 
that  it  was  then  considered  that  any  grant  to  him, 
though  he  founded  his  claim  on  being  the  next  heir 
to  the  Zemindar y  after  the  extinction  of  Rajah  Futteh 
Saheeh  line,  was  matter  not  of  right  but  of  favour ;  and 
that  it  was  actually  proposed  to  insert  in  the  Sunnudhj 
which  any  such  grant  should  be  made,  a  condition  for 
avoiding  it  in  case  the  Grantee  should,  by  negligence 
or  from  any  cause  unsatisfactory  to  Government, fail  to 
deliver  up  the  person  of  Rajah  Futteh  Sahee  within  one 
year.  Ultimately  nothing  was  done  on  this  applica- 
tion ^  Mohesh  Dutt  afterwards  died,  and  the  estate 
remained  as  before  in  the  hands  of  the  East  India 
Company. 

In  1790,  the  question  what  should  be  done  with  it 

came  before  the  Government  of  Lord   Gornwallis,  in 

consequence  of  the  steps  which  were  then  being  taken 

in  order  to  effect  the  Decennial  settlement.     On  the 

16th  of  June  in  that  year  the  Collector,   Mr.  Mont- 

gomerie^  having  received  instructions  for  the  disposal 

of  all  lands  ^'  the  immediate  property  of  the  Company," 

wha^te  to  inform  the  Board  of  Ke venue  that  there  were 

as  a  nnds  within  his  District  which   answered  that 

strictnetion,    unless    they    were  this  Zemindary   and 

tive  Wilsomewhat  similarly  circumstanced.      On  the 

iowiiAsi\i([uly  in  the  same  year,  the  Board  of  Ee venue 

deceased,!  this  Letter  to  Government,  with  a  recom- 

the  utmo.'a  that  such  part  of  Hunsapore  as  was  the  pro- 

with  eyex'^ajah  Futteh  Sahee  should  be  declared  con- 
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fiscated,  and  sold  subject  to  the  interests  of  the  existing 
Farmers.  But  on  the  28th  of  Jul?/  the  Government, 
in  answer  to  this  communication,  directed  ^'  that  such 
part  of  Hicnsapore  as  was  stated  by  the  Collector  to 
have  been  the  real  property  of  the  rebel,  Rajah  Futteh 
Sakee,  should  be  conferred  on  the  infant  Son  of  the  late 
Mohesh  Duttj  after  the  usual  publication  had  been 
made."  That  Letter  also  provided,  that  upon  the 
lands  being  finally  confirmed  to  the  Son  of  Mohesh 
Diitt,  he  should  receive  the  allowance  fixed  for  dis- 
qualified landholders. 

The  Collector  having,  on  the  18th  of  Novemher^ 
1790,  reported  that  ^^no  admissible  claim  had  been 
preferred  to  the  lands  ordered  to  be  confirmed  to 
Ghutterdharee  Sahee^''  the  Board  of  Eevenue,  on  the 
17th  of  January^  1791,  recommended  that  Chutter^ 
dharee  Sahee^  the  infant  Son  of  Mohesh  Diitt^  should 
be  "  declared  proprietor  of  the  land  in  Hunsapore^ 
which  belonged  to  Fatteh  Sahee^^''  and  the  Govern- 
ment, on  the  2 1st  of  January^  ordered  accordingly. 

A  subsequent  Letter  of  the  Board  of  the  29th  of 
April^  1791,  fLKh?,  the  MaliJcana  allowance  for  the  infant 
at  S.  Es.  1,027.  7a.  4 p.  per  mensem^  and  makes  it 
payable  from  the  llth  of  October^  1790. 

In  October,  1802,  Ghutterdharee  Sahee  having  come 
of  age,  entered  into  a  formal  engagement  for  the  pay« 
ment  of  the  Government  Eevenue ;  and  the  revenue 
Ofiicers  who  had  managed  the  estate  during  his 
minority,  relinquished  it  to  him  and  issued  a  procla- 
mation directing  the  Ryots  and  tenants  to  pay  the 
collections  to  him.  These  documents,  called  respec- 
tively the  Botvl  and  the  Amuldustuch,  are  set  out  in 
the  record,  but  they  do  not  throw  much  light  upon 
any  of  the  questions  raised  in  the  suit. 
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1867.  It  is  material  to  observe,  that  during  all  these  pro- 

51^      ceeclings,  Rajah  Futteh  Bailee  and  his  line  continued  to 

BeerPertab  g^igf   a^(j  ^j^at  the  latter  exists  to  this  day.     Hehiin- 

Sahee  ' 

V.  self  was  alive  in  1808,  but  had  then  become  a  Fakeer^ 

^Eajend^er  having  given  up  even  his  GorucJcpore  property  to  his 
Pertab  family.  In  1790  his  Wife  and  one  of  his  Sons 
appealed  to  Government  for  an  allowance,  but  their 
application  was  rejected  on  the  25th  of  Jane  in  that 
year.  In  Aj^ril^  1792,  one  of  the  Sons,  and  in  April^ 
ISOS,  four  of  the  Sons  of  Bajah  Futteh  Sahee  made 
applications  for  the  restoration  of  the  estate,  and  for 
allowances  out  of  it.  On  the  29th  of  April,  1808j  the 
latter  application  was  rejected  by  Government  in  a 
Letter  which  stated  that  ''  the  estate  of  Futteh  Sahee 
had  been  forfeited  to  Government."  Areemurdan 
Sahee^  one  (and  apparently  the  eldest)  of  the  four  Sons, 
made  similar  claims  by  petition  in  I8l6,  and  again  in 
1821.  In  both  these  pjetitions  he  stated,  that  his 
younger  Brother  had  come  forward  before  Mr.  Mont- 
gomerie  in  1790  claiming,  on  behalf  of  Rajah  Futteh 
Saheeh  line,  to  settle  for  the  revenue.  The  claim,  if 
made,  was  clearly  treated  as  inadmissible.  The  Order 
indorsed  on  the  petition  of  1821  is  to  the  efltect  that, 
^'  whereas  the  property  of  Futteh  Sahee  was  confiscated 
on  account  of  rebellion,"  no  further  proceedings  on 
the  petition  are  necessary.  In  June,  1829,  the  Great- 
grandson  of  Rajah  Futteh  Sahee  brought  a  regular 
suit  against  Chutterdharee  Sahee  and  the  Govern- 
ment for  the  recovery  of  the  estate,  which  was  dis- 
missed on  the  simple  ground  that  the  claim  was  barred 
by  the  Eegulation  of  Limitations.  And  the  same 
persons  seem  to  have  appeared  on  the  proceedings 
before  the  Collector  of  the  l4th  of  June,  1848,  which 
is  above  referred  to,  alleging  that  the  grant  to   Chut- 
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Urdharee  Sahee  was  for  life  only,  and  again  setting  up        ^^^ 
his  own  title  as  the  descendant  and  representative  of       Baboo 

■n     '    1     -n    ±j   T    a    1  BeerPertab 

liajafi  Futteh  ba/iee^  Sahek 

On  these  facts,  it  is  at  least  clear,   that  there  was  a  ^^     ^• 

'  .  '  •    7     r-r         7    Maharajah 

virtual   confiscation  of   the   interest  of   Rajah  Futteh    Eajendes 

S'lhee  and  h*s  descendants  in  the  property,  and  the  g^^^^^^ 
assertion  of  full  dominion  over  it  on  the  part  of  the 
East  India  Company.  The  Government  has  not  only 
presistently  treated  the  estate  of  Bajah  Futteh  Sahee  as 
forfeited,  and  refused  to  recognize  any  claim  on  the  part 
of  his  descendants  ;  it  has  for  more  than  twenty  years 
applied  the  revenue  to  its  own  purposes  ;  it  held 
itself  at  liberty  either  to  reject  (as  it  ultimately 
rejected)  the  applications  of  Mohesh  Dutt^  or  to  make 
a  fresh  grant  of  the  estate  to  him,  imposing  new 
conditions  upon  the  tenure  ;  it  held  itself  at  liberty 
in  1790  to  dispose  of  the  property  by  sale,  though  as 
a  matter  of  grace  and  favour  it  finally  conferred  it 
on  Chutterdharee  Sahee, 

Their  Lordships  are,  therefore,  unable  to  see  the 
force  of  the  argument  which  the  Judges  of  the  High 
Court,  and  in  particular  Mr.  Justice  Levinge^  have 
founded  upon  the  supposed  obligation  of  the  East 
India  Company  to  govern  the  Provinces  which  they 
held  under  the  Mogul  Emperor  by  virtue  of  the 
grant  of  the  Dewanwj  according  to  Mahoniedan  law, 
and  upon  the  doctrine  of  that  law  which  denies  to  the 
ruling  power  the  right  to  confiscate  the  property 
of  a  rebel.  Such  an  argument  might,  perhaps,  have 
been  plausibly  urged  in  the  suit  which  the  Great-grand- 
son of  Rajah  Futteh  Sahee  brought  against  Chutter- 
dharee Sahee  and  the  Government,  if  that  had  ever 
come  to  a  hearing.  In  this  suit,  however,  both  par- 
ties claim  under  Chutterdharee  Sahee ;  and  as  between 

VOL,  XII.  E 


a 4  CASES    m    THE    PRITT    CGVl^CTL 

1S07.        tlienij  and  for  the  purposes  .  of   this  suit,   it  must  l>e 

Baboo       taken  for  granted  that  he  derived  his  title  (whatever 

'^^^'STeiJ'^^  may  have  been  the  nature  of  his  estate,    or  the   inci- 

^'-  dents  to  it)  by  grant  from-  the  East  India   Company, 

Eajender*    Wiiich  had  luii  dominion  over  the   estate,   and,    there- 

Pertab      fore   the  power  to  errant  it, 

8ahee.  ^  ^       .  ,        -      . 

One  consequence  from  this  conclusion  (and  it 
has  a  material  bearing  on  the  question  of  testa- 
mentary power)  is,  that  the    estate    must    be  taken 

to  have  been  the  separate  and  self -acquired  pro- 
perty of  CJmttcrrdharee  Sahec.  The  fact  that  he  was 
the  member  of  the  family  which  had  so  long  held  the 
estate,  next  in  suecession  ta  the  line  of  Bajah  FuttcJz 
Sahee^  and  the  son  and  Grandson  of  persons  wha 
had  established  claims  on  the  gratitude  oi  the  Com- 
pany, may  have  been  a  motive  determining  the  s<3lec- 
tion  of  him  as  Grantee  ;  but  it  does  not  affect  the' 
nature  of  his  estate,  ar  give  to  it  the  character  of 
ancestral  property.  The  legal  foundation  of  his  title 
3fc  still  the  grant  to  him  from  those  wha  had  power  to 
make  or  to  withhold  it.  This  point  was  ruled  in  the 
8  hivagunga  case  (9  Moore's  Ind.  App.  Cases,  610). 

The  question  remains,  what  was  the  nature  of  the 
estate  granted,  whether  it  was  a  fresh  grant  of  the 
family  Roj  w^ith  its  customary  rule  of  descent,  or  a 
grant  of  the  lands  formerly  included  in  that  Raj  to  be 
held  as*an  ordinary  T^mindarij. 

There  was  not  in  this,  as  in  the  Shivagimga  case, 
a  new  Siinmcd.  ¥/e  have  no  evidence  of  the  inten- 
tion of  the  Grantors  except  that  which  is  to  be 
collected  from  the  proceedings  and  correspondence 
already  referred  to,  nor  have  we  any  record  of  the  pro- 
ceedings before  the  Governor-General,  or  any  means 
of  knowing  the  precise  grounds  on  which  Lord  Corn- 
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wallls^s  Government  rejected  the  recommendation  of  i^^'^- 

the  Board  uf  Ee  venue,  and  determined  to  confer  the  Babog 

property  on  Chuttcrdharee  Sahec,     Again,  it  cannot  be  gAHEB^^^ 

denied,  that  in  these  proceeding's  the  term  ^^  /la/"  is  ^• 

,  ,.  ?,  1  1-P  Maharajah 

never  used,  or  that  m  some  oi    them  the  subject  ot    iujender 
the   grant   is  spoken   of  as  '^  the  land  in  Iliinsaporc      I^^i^tab 
which   beh)nged   to   liajah   Futteh  SahceJ''     On  the 
other  hand,  there  is  no  expressed  intention  to  alter  the 
nature  of  the  tenuro.     The  estate,  whilst  it  was  in  the 
hands  of  tho  Company,  had  never  been  broken  up. 
The  policy  of  the   Deoenni^il  settlement  was  to  form 
a  body  of   landholders   by  ascertaining  in  whom  the 
Zemindar^     interest  in    the   soil    actually   was,   and 
making  with   those  persons  a   Permanent    settlement 
of  the    Government    revenue,    so  as   to    give   them 
greater  fixity  of  tenure.     Lord  CornivaUis^s  Govern- 
ment determined  to  set,  up  ChuUerdharee  SoJiee  as  the 
Zemindar  with  whom   the  Settlement  in  respect  of 
this  property  should  be  made.     But  the  estate  of  a 
Zemindar  was  not   merely  the  right  to  the  possession 
or  enjoyment   of  certain  lands.     It  involved  rights 
against,  and  corresponding  obligations  to,  dependent 
TalooMars^  or  other    under-tenants,  Eyots  of  various 
classes,  and   others;  and  the  Decennial    settlement, 
as  a  referrence  to  the  Euies  re-enacted  by  Eegulation 
VIIL  of  1793  will  show,  proceeded  upon  an  inquiry 
into  all  or  many  of  these  particulars.  In  the  absence  of 
all  evidence  to  the  contrar}^,  it  must  be  presumed,  that 
the  Settlement  was  made  precisely  as  it  would  have 
been   made  had   the  estate   continued  in  the  line  of 
Rajah  Fuitch  Sahee ;  and,  therefore,  that  tlie  subject 
conferred  on  ChuUerdharee  SaJice  was  the  old  Zcmia- 
dary  with    all   its  incidents,  excepting,  at    most,  its 
descendible  quality.     It   seems   to   follow,  that   the 
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1867.        intention  to  alter  that  quality,  if  it  existed,  would 

Baboo       have    been    expressed.     Again,  the    selection    of    a 

^^sSee^^  member  of  the  old  family,  the  next  in  succession  to 

^.  the  excluded  line,  though  it  cannot  make  ancestral 

Maharajah      ,     ,       ,  .  ,  i„  .      ,     .  , 

Eajender    that  which  was  self-acquired,  is  a  very  strong  circum- 

Pebtab     stance  in  favour  of  the  hypothesis,  that  the  intention 

SaHEE.  „      ^  .  A  J^^  ny         '      1  '  x. 

of  Government  was  to  restore  the  Zemindary  as  it 
had  existed  before  the  confiscation  or  attachment, 
making  no  further  change  than  was  involved  in  the 
forfeiture  of  the  rights  of  Rajah  FutteJi  Sahec  and  his 
descendants,  and  in  the  substitution,  by  an  act  of 
power,  of  the  person  next  in  the  order  of  succession, 
and  consequently  that  the  transaction  was  not  so 
much  the  creation  of  a  new  tenure,  as  the  change  of 
the  tenant  by  the  exercise  of  a  vis  major. 

The  circumstance  that  the  grant  was  in  the  first 
instance  of  the  Zemindar?/  without  the  title  of  Uajah^ 
has  been  urged  as  a  strong  argument  in  favour  of  the 
Appellant's  view  of  the  case.  But  that  the  title  was 
not  absolutely  essential  to  the  tenure  of  the  estate  as 
a  Ilaj  is  shown  by  the  Tirhoot  case  (6  Moore's  Ind. 
App.  Cases,  p.  19l);  and  in  1837  the  title  was  con- 
ferred on  Ghutterdharee  Sahec  upon  his  application, 
founded  on  the  fact,  that  it  had  been  enjoyed  by  his 
predecessors,  and  annexed  to  the  Zemindar ij .  This 
act  of  the  Government  in  1837  could  not  alter  the 
legal  effect  of  what  was  actually  done  in  1790  ;  but 
the  grant  of  the  title  on  this  representation  at  least 
shows  that  the  Government  of  1837  did  not  dissent 
from  the  construction  which  Ghutterdharee  Sahee 
then  put  upon  the  acts  of  their    predecessors  in  1790. 

Another  argument  for  the  Appellant  is  founded  on 
Eegulalion  XI.  of  1793.  Mr.  Fietd  does  not  con- 
tend, in  the  face    of  the  authorities    cited    by  Mr, 


Sahee. 
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Leith.,   that   if   the   estate  granted    to    CJiutterdharee        ^867. 
Sahee    in    1790    was  a    Iiaj\   descendible    by    family       Baboo 
custom,   according   to   the   rule   of  primogeniture,   it     ^s^^hJe'^^ 
lost  that  character  on  the   passing  of    the   Eegulation  ,^     v. 

T  -        .      .  <i     y.    -o         1      •  Maharajah 

in  question ;  but  he  insists  on  that  iiegnlation  as  Eajei^deh 
evidence  of  intention.  He  argues  that,  iuasmuch  Pertab 
as  it  was  passed  to  reduce  the  number  of  estates 
descendible  by  special  custom,  the  intention  of  Lord 
Cornivallis^s  Government  was,  presumably,  to  make 
the  property  restored  to  CJiutterdharee  Sahee  subject 
to  the  ordinary  law  of  succession. 

Their  Lordships,  however,  are  of  opinion,  that  they 
cannot  safely  draw  any  inference  conceruing  the 
intentions  of  Government  in  making  a  particular 
grant  in  1790,  from  the  passing  in  1793  of  a  general 
law  which,  confessedly,  does  not  affect  the  descent  of 
the  large  Zemindaries  held  as  Eaj^  or  subject  to 
Kooloochar,  or  family  custom. 

Upon  the  whole^  then,  their  Lordships  have  come 
to  the  conclusion,  that  the  Courts  below  were  right 
in  holding  that  the  estate  granted  to  Chutterdharee 
Sahee  in  1790  was  the  Raj  of  Hansapore,  and  that 
the  right  of  succession  to  it  from  him  was  to  be 
governed  by  the  law  or  custom  which  regulated  its 
descent  in  the  time  of  his  ancestors. 

This  view  of  the  case  removes  many  of  the  objec- 
tions to  the  testamentary  power  of  the  late  Maha- 
rajah, which  it  is  nevertheless  necessary  to  consider, 
since  the  title  of  the  Eespondent  to  at  least  part  of 
Chutterdharee  Sahee'' s  estate  may  depend  on  the 
Will. 

It  is  too  late  to  contend  that,  because  the  ancient 
Hindoo  Treatises  make  no  mention  of  Wills,  a  Hindoo 
cannot  make  a  testamentary  disposition  of  his  pro- 
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iS(57.        pcrty.     Decided  cases,  too  numerous  to  be  now  qucs- 
lll^o       tioned,  have  determined  that  the  testamentary  power 
BEEurKUTAE  ^^^.g^g  ^^^1  ^        l^g  exercised,  at  least  within  the  limits 
V.  which  the  law  prescribes   to   alienation,  by  gitt  intct 

b'"™'    Vivos.     Accordingly,  it  has  been  settled  that  even  in 
Teetab      those    parts   of    India    which    are    governed   by    the 
Sahee.       g,^,|^^^^,    lj,^^y    of    the    Mltdcshard,  a    Ilindoo    without 
male  descendants   may  dispose,  by   Will,  of  his   sepa- 
rate and  self-acquired  property,  whether   moveable  or 
immoveable;   and  that   one  having  male   descendants 
may  so  dispose  of  self-acquired  property,  if  moveable, 
subject    perhaps    to  the    restriction    that    he  cannot 
wholly  disinherit  any  one  of  such  descendants.     It  is, 
however,  objected  that  a  Hindoo  in   those   Provinces 
who  has  Sons  or  other  male  descendants  must,  on  the 
application  of  the  doctrine   in   question,  be  held  to  be 
incapable  of  making  by  VYiU   an  unequal  distribution 
amongst  them  of   immoveable  property,  whether   self- 
acquired    or   ancestral ;    because  by  the    law  of  the 
Mitacshara  his   Sons  in  both    cases    take,    on    their 
birth,  an  interest  in  the  property,  which  their  Father 
without  tlieir  consent  cannot  displace. 

For    the    Eespondent    it    is    contended,   that    this 
question  is  concluded  by  the   Bithoor  Case  (9  Moore's 
Ind.  App.  Cases  p.  96).     It  cannot  be   denied  that  iu 
that  case,  the  Testator  being  a  MahraUa^  domiciled  at 
CoMnpore^  and  having  real  as  well   as  personal  estate, 
made  by  Will  an  unequal  distribution  of  both  amongst 
bis  Sons  ;    and  that    his  legal    power    to  do  so  was 
affirmed  by  this  Committee,  and  by  both  the  Courts 
below.     The    Appellant,    however,   insists,    that  this 
decision  is  opposed    to    the    law    of    the    school    of 
Benares^  and  relies  on   the   texts   of    the   MitdcsJiard^ 
which  show,  that  a  Father  cauuot   alienate  his  self- 
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acquired  state,  or  make  an  unequal   distribution   of        18G1. 
them  by  partition,   without  the  consent  of  liis  Sons  ;        baboo 
and  also   upon  passages  in   Strange' s  ^'  Hindu  Law,"  ■^^^^"^^'i.^^''^^ 
and  oUier  authorities.     Mr.  Lclth^  on  the  otlier  hand,  v. 

has  argued,  that  all  these  authorities  are  to  be  recon-  "xIvjender 
eiled  with  the  decision  in  the  Bithoor  Case,  b}^  hold-  Pertab 
ing,  that  they  relate  to  property  acquired  by  the 
Father,  with  the  use  or  by  the  aid  of  ancestral  estate  ; 
and  that  they  have  no  application,  to  separate  any 
self-acquired  property  in  the  strict  sense  of  the  term. 
Their  Lordships  are  relieved  from  the  necessity  of 
determining  whether  this  distinction  is  well  founded, 
or  whether,  if  it  be  not  so,  the  present  ease  must  bo 
governed  by  the  Bithoor  Case.  For  if  they  are  right 
in  holding,  that  the  grant  was  of  a  Eaj  descendible, 
according  to  custom,  to  the  eldest  male  heir,  the 
question,  whether,  according  to  the  law  of  the  Benares 
school,  a  Hindoo  can  by  Will  make  an  unequal  dis- 
tribution of  his  self-acquired  immoveable  property 
amongst  his  male  descendants  without  their  consent, 
does  not  in  this  case  arise.  The  only  person  entitled 
to  impeach  the  disposition  by  Will  is  Onr/ur  FertaJ)^ 
the  eldest  Grandson,  v/ho  is  a  consenting  party  to  it : 
There  are  no  inchoate  rights  of  inheritance  in  the 
junior  members  of  the  family.  They  did  not  by 
birth  acquire  that  community  of  interest  with  their 
Grandfather  in  his  self -acquired  lands  which  is  the 
foundation  of  the  supposed  restriction  on  his  power. 
And,  cessante  ratione  cessat  et  ipsa  lex.  (See  the 
remarks  of  Sir  William  Macnaghten  on  the  case  of 
EsaeJmnd  Ral  v.  Esliorcitnd  llai  (1  Ben.  Sud.  Dew. 
Ad.  Eep.,  2),  1  TF.  E.  Maenaghten's  ^^  Hindu  Law,'^ 
p.  7). 

It  follows,  then,   that  either  by  the  special  law  of 
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inlierltaiice,  or  by  he  the  Will,  the  Eespondent  was 
entitled  to  the  estate  of  Hunsapore^  and  to  whatever 
other  wealth  the  late  Maharajah  could  dispose  of  by 
his  Will. 

Mr.  Field  has  objected,  that  this  ruling  does  not 
cover  that  portion  of  the  estate  (if  any)  which 
came  to  Chutterdharee  Sahee  from  his  Father,  ^ohesh 
Butt.  This  may  be  true,  but  their  Lordships  are  of 
opinion,  that  the  pleadings  and  evidence  in  this  suit 
do  not  properly  raise  such  a  case,  and  utterly  fail 
to  show  what  that  property  (if  any)  was.  And  the 
"Respondent  being  in  possession  of  the  whole,  it  was 
for  the  Appellant,  if  he  failed  to  establish  his  title  to 
share  in  the  whole,  to  show  in  what  part  he  was 
entitled  to  share. 

With  respect  to  the  questions  raised  by  either 
appeal  touching  the  amount  of  the  Bahooana  allow- 
ance, and  the  costs  of  the  proceedings  in  the  Courts 
below,  their  Lordships  have  only  to  say,  that  they 
see  no  sufficient  ground  for  interfering  with  the 
discretion  exercised  on  those  points  by  the  High 
Court.  The  result  is,  that  their  Lordships  will 
humbly  advise  Her  Majesty  to  dismiss  both  the 
appeal  and  the  cross  appeal  with  costs.  The  Appel- 
lant and  the  Eespondent  will  each  bear  the  costs  of 
Lis  appeal. 
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AND 


i3tii  &  letli 

Dec,   1867. 


Sreemittty  Bamasoondkry  Dossee  I       ji.spondenis.'' 
and  others  -  -  - ) 

On  appeal  from  the  Supreme  Court  at  Calcutta, 

Xn  this  suit  the  question  turned  upon  the  con- 
struction of  the  Will  of  Ramtonoo  Chunder^  a 
Hindoo.     The  point  raised  being,  whether  the  Plain-      A.  Hindoo 

■^  Testator  by 

his  Will,  di- 
*  Present  ; — Members  of  the  Judicial   Committee — The  Eight   rected,  that 

Hon.  Lord  Eomilly  (The  Master  of  the  Rolls),  the  Eight  Hon.  Sir  ^i^  fiveSons, 

James  William  Colvile,  the  Eight  Hon.  Sir  Edward  Yaughan  iointinfood 

Williams,  and  the  Eight  Hon.  Sir  Eichard  Torin  Kindersley*       should  take 

Assessor  :— The  Eight  Hon.  Sir  Lawrence  Peel.  <^'^^®  ^\^^^  , 

°  property  and 

carry  on  his 

business, and  that  on  the  death  of  any  one  of  his  Sons,"  not  lea  vino-  Sons 

and  leaving  Daughters,"  that  the  Daughters  should  receive  a  certain 

sum  out  of  the  estate,  and  in  the  event  of  any  one  of  his  Son's  Widows 

continuing  in  the  family,  provision  was  made  for  her  maintenance  ; 

but  if  the  Widow  should  leave  the  family, she  was  to  receive  the  sum  o£ 

Es.  2,000  out  of  the  Testator's  real  and  personal  property*     After  the 

l?estator's  death,  the  five  Sons  lived  together  and  carried  on  theirPather's 

business,  without  any  partition  taking  place.     One  of  the  Sons  died, 

leaving  a  Widow  and  Daughters.     Held,  upon  the  construction  of  the 

Will  ( l),that  the  five  sons  took  an  absolute  estate  in  the  property,  and 

(2),  that  on  the  death  of  one  of  the  Sons,  his  share  in  the  corpus  did  not 

go  to  his  Widow,  but  (3),  that  his  share  of  the  accumulations  was  not 

affected  by  the  Will,  and  passed  to  his  Widow  by  descent. 

Held,  further,  that  in  the  event,which  happened, of  one  of  the  Widows 
leaving  the  family,  she  was  entitled  to  Es,  2,000,  independently  of  her 
Husband's  share  in  the  accumulations. 

In  the  absence  of  any  direction  to  the  contrary,  it  is  the  rule  of 
Hindoo  law  that  accumulations  go  with  the  capital. 

The  partnership  property  consisted  in  part  of  Company's  paper,  which 
was  indorsed  in  blank  by  the  deceased  Son  of  the  Testator  shortly 
before  his  death,  and  handed  over  by  him  to  his  Brothers.  Held, 
that  it  was  a  mere  ordinary  partnership  transaction,  for  the  purpose 
of  carrying  on  the  business,  and  that  they  formed  part  of  the  partner- 
ship assets,  in  which  the  deceased  Son  was  entitled  to  share  after  the 
expenses  of  the  partnership  were  discharged. 
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1867.  i[^^  as  tlie  Widow  of  3Iuddoosoodun   Chunder^   a  Son 

BissoNAUTH  of  the  Testator,  was  entitled  to  her  Hasband's  share 

^^^^  ^  of  the  eorpus  of  his  Father's  estate,   and  if  not  then, 

Sreemutty  ^vhether  she  was  entitled  to  her  Husband^s   share  of 

B  AM  A  SOON- 

i^j£RyDossEE.  the  accumulations  which  accrued  from  the  estate 
between  the  date  oi  the  death  of  the  Testator,  the 
Father  of  her  late  Husband,  and  the  death  of 
Miiddoosoodun  CJntnder^  his  Son.  Tlie  Plaintiffs'  case 
Avas,  that  under  the  Will  of  the  Testator,  hereinafter 
set  out,  she  was  entitled  to  her  deceased  Ilusbaiid's- 
share  of  the  corpus.  On  the  part  of  the  Defendants 
it  was  contended,  that  she  was  not  entitled  to  a'n3^thing 
beyond  the  sum  of  Rs.  2,G^00,  bequeathed  to  her  by 
the  second  paragraph  of  the  Testator's  Will. 

The  facts  were  these  : — 

Ramtonoo  Clmnder^  a  Hindoo  resident  in  Calctitiay 
died  in  the  year  1836,^  leaving  five  Sons,  named  Nil- 
money  Chunder,  Goiuclcchundei^  Olmnder^  GocooU 
chunder  Chunder^  Muddoosoodim  Chunder^  and 
Bissonauth  Chunder^  having  previously  made  a  WilL 

The  important  passages  in  the  Will  (v/hich  was  iu 
Bengalee)  were  the  following  :— 

^'  I  am  of  advanced  age,  in  ill  health,  considering 
the  body  perishable.  My  ancestral  and  self-acquired^ 
whatever  real  and  personal  property,  and  trading 
business  and  dealings,  that  there  are  the  same  after 
my  death,  my  five  Sons,  the  eldest,  Sri  Nilinoneij 
Chunder^  the  second,  Sri  GohckcJumder  Chunder^ 
the  third,  Sri  Gocoolchunder  Chunder^  the  fourth j. 
Sri  Miiddoosoodun  Chunder^  the  fifth,  Sri  Bissa^ 
nauth  Chunder,  whatever  these  shall  obtain  and  con- 
tinue  possessed  of,  and  the  Dabee  services,  and  acts, 
ceremonies,  &c.,  and  to  whomsoever  whatever  I 
intend  to  give,  I  direct  the  same  in  the  following 
l^ritten  paragraphs  : — « 
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First  paragraph. — My  five  Sons,   the  eldest,  Sri        1867. 
Kiimonef/    C/tuader,    and    second,    Sri    GolucJcchunder   bissonauth 
Chundet\  and  the   third,    Sri  Gocoolclmnder    Chunder.     Chundeb. 
and  the    fourth,  Sri  MiiddooBoodjiin  Chunder^   and  the    Sreemutty 
fifth,  Sri  Bissonanth   Chunder^  these,   after    my  death,   ^j^kyDossee, 
all  continuing    Joint  in  food   being  unanimous,  will 
preserve  and  look  after  my  real  and  personal   pro- 
perties,   &c.,    an-d    business,    trading    business,    &c.., 
whomsoever,   whatever  there  are  the  same,   they  will 
carry  on    conformably  to  the    directions    hereinafter 
written,  they  will   perform   the  daily  usual  acts,  &c., 
should   they    disrigree    ard    wish    to    separate,    then 
deducting  my  real  and  persom^l   properties   and  busi- 
ness, trading  business,    &c..,   they   shall  be   unable  to 
make  and  take  a  partition  and  division  and  demarca- 
tion, on  accaunt  of   my  regulated  acts,   ceremonies, 
&c.,  and  family  expenses,  and  the  profits  and  losses 
of  the    trading    business,    and   after    deducting    the 
establishment    charges,    the    surplus    proceeds,    the 
money  that  shall  remain  out  of  the  same  they  will 
receive  their  respective  shares. 

*' Second  paragraph. — From  amongst  my  aforesaid 
8ons,  God  forbid  should  any  die  without  Sons,  that 
is,  die  not  leaving  Sons,  and  leaving  Daughters,  and 
leaving  a  Wife ;  then  the  said  Son's  Daughters, 
each  of  them,  will  receive  Es.  100 ;  and  should  his 
Widow  continue  in  the  family  then,  whenever  what- 
ever  brito  neom  acts,  ceremonies  proper,  that  she 
perform,  the  expenses  for  the  same  she  shall  receive 
from  my  estate ;  should  she  be  disobedient,  and  not 
remain  in  niy  House,  depart,  or  live  elsewhere ;  or 
should  she  not  wish  to  continue  in  the  family,  then 
the  said  Widow  woman  shall  receive  Es.  2,000 
on  my  real  and  personal  properties,  businesSj  tradin*'' 


4i  CASES    IN   THE    PRIVY   COUJSCIL 

1867.        business,  and  properties,   &c.,  she  will  be  unable  to 

Bi^s^nIuth    li^iike  a  claim  or   demand  to  her  Husband's  suitable 

Chundfr     share ;  and  if,  in  like  manner,  the  Son's   Daughters 

Srsemutty  have  Sons  born,  then  the  said  Sons,  each  person,  will 

Bamasoon-     ypp^-„p  T)<.     200  " 

"  Ninth  paragraph.  —  From  amongst  my  Sons, 
whenever  whatsoever  shall  be  the  elder,  under  his 
direction  all  the  business  shall  be  performed,  I 
hereby  appoint  the  above  five  Sons  the  Tiirney  of 
this  my  Will." 

After  his  death  his  Sons,  without  proving  their 
Father's  Will,  lived  together  in  the  usual  way  as  a 
joint  Hindoo  family,  carrying  on  their  Father's  busi- 
ness of  Iron  and  Brass  Founders. 

Muddoosoodun  Chunder^  one  of  the  Sons,  married 
the  Eespondent,  Sreemutty  Bamasoondery  DosseCy  in 
1847,  and  died  soon  afterwards  intestate,  leaving  her, 
then  only  about  eleven  years  of  age,  his  sole  Widow 
and  heiress.  He  had  no  Son,  but  left  two  Daughters 
by  a  former  marriage. 

Part  of  the  co-partnership  assets  consisted  of  Com- 
pany's paper,  which  Muddoosoodun  Ghmider\  before 
his  death,  indorsed  in  blank  and  transferred  to  his 
four  Brothers. 

Another  Son  of  the  Testator,  Goluckchunder 
Chunder^  died  in  September^  1851,  intestate,  with- 
out any  issue,  leaving  two  Widows,  the  Appellants, 
Bermomoye  Dossee  and  Comuhnoney  Dossee. 

Towards  the  end  of  the  year  1^55  the  Eespondent, 

Sreemutty  Bamasoondery    Dossee^  who   had  left    her 

Husband's   relations  and  gone  to  the  house  of  her 

Father,    and     who    was     ignorant    that     Ramtonoo 

Chnnder  had  left  a  Will,   filed  a  Bill  in  the  Supreme 

Court  against  his  three  then  surviving  Suns  and  the 
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Widows    of    GolucJcchunder     Chunder^    claiming    one-       J^^ 
fifth  of  Ramtonoo  Ghunder^s  estate,   on  the   ground  of  Btssoisauth 
his  having   died  intestate.     The   surviving   Sons,   by  ^^ 

their    answer,    set  up    as  a  defence,    that  Ilumtonoo     p/'^^JJJ 
Chunder  had  made  the  above  Will,   and   the   Eespon-  pehyDossee. 
dent's  Bill  was,  therefore,   on  the  hearing,   dismissed 
with  costs,    and  the    decision    w^as  affirmed  on  a  re- 
hearing.    Another  suit  was  instituted    by    her,    but 
abandoned  for  want  of  means  to  carry  it  on. 

The  Eespondent  then  instituted  the  present  suit. 
In  her  Bill  of  Complaint  she  set  out  the  above- 
mentioned  Will,  and  stated,  in  substance,  that  the 
Brothers  remained  joint  without  effecting  any  par- 
tition, and  that  the  income  greatly  exceeded  the 
expenditure,  and  that  there  had  been  a  large  increase 
to  the  estate  between  the  time  of  the  death  of  Ram- 
tonoo Chunder  and  Miiddoosoodun  Chunder  and  that 
all  the  estate  and  increase  had  come  into  the  pos- 
session of  his  surviving  Brothers,  and  that  they  had 
made  large  profits  thereout ;  and  after  setting  up  the 
different   legal   views   that  might    be    taken    of  her 

position,   prayed  to  the  following  effect : First    to 

have  the  Will  established  and  her  rights  declared  * 
second,   if  the   Court  should  think  her  entitled  to  her 
Husband's  share  of  the    whole   estate,   then  for  an 
account  and  partition,   and  for  allotment  to  her  of 
one-fifth  of  the  whole ;  third,  if  the  Court  should  not 
so  think,  then  for  a   declaration   that   her  Husband 
taking  under  the  Will  a  vested  interest  in  one-fifth  of 
his  Father's  estate,  became  absolutely  entitled'  to  one- 
fifth  of  the  accumulated  income  of  the  joint  estate 
and  additions  thereto,  from  the  time  of  his  Father's 
death  to  his  own  death,  and  that  the  Plaintiff,  as  his 
Widow  and  heiress,  was  entitled  to  the  whole  thereof ; 
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1867.        fourth  and  fifth,  for  the  necessary  accounts  and  Orders 

BtssonTuth    f^i'  payment,  in  the  event  of  the   Court  giving  such 

CHuNDEii     j-elief  as  sought  by  the  third  paragraph  of  the  prayer  ; 

Sreemdtty  sixth,  if  the  Court  should  not   grant   either   of  these 

2:)EtYl)o!^EK   prayei's,  then  in  the  alternative   for   maintenance  and 

religious  expenses,   and  a  reference    to   ascertain  the 

amount ;  the  seventh,   eighth,    and    ninth,   were  the 

usual  prayer  for  admission  of  assets,  a  Eeeeiver,   and 

further  relief. 

The  Defendants,  Nilmoneif  Chuiider,  Gocool- 
chunder  Ghimder^  and  Bissonaitth  Chander^  filed 
a  demurrer,  plea,  and  answer.  The  ground  taken 
by  the  demurrer  was  that,  under  the  Will  of  Eani' 
tonoo  Chuuderj  the  interest  of  Muddoosoodun  Chun- 
der  in  his  estate,  was  liable  to  be  divested,  and 
did  in  fact  become  divested  upon  his  dying  without  a 
Son  and  leaving  a  Daughter ;  and  thut  the  Plaintiff 
had  no  right  to  anything  save  her  expenses,  if  she 
remained  in  the  Testator's  family,  and  in  the  sum  of 
Bs.  2,000  if  she  left ;  and  also  that,  as  the  Sons  were 
jjoint  up  to  the  death  of  Muddoosoodun  Chunder^  and 
no  partition  had  taken  place,  his  right  to  the  accumu- 
lations or  increase  was  divested  by  his  death.  By 
the  plea  they  set  up  the  fact,  that  the  Plaintiff  had 
left  the  house,  as  a  defence  to  any  claim  for  mainte- 
nance or  account ;  and  by  the  answer  the  Defen- 
dants admitted,  that  the  sum  of  Es.  2,000  was  due  to 
the  Eespondent,  Sreemutlfj  Bamasoondery  Dossee,  but 
claimed  a  set-off  for  the  costs  of  the  tv/o  former  suits/ 

The  answer  of  the  other  Defendants  put  the 
Plaintiff  to  the  proof  of  the  several  facts  stated  in 
the  Bill,  and  referred  the  questions  of  law  to  the  Judg- 
ment of  the  Court. 

On  the  2Gth  of  Scjyfcml^erj  1859^  the  demurrer  came 
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on  for  argument  before  the  full  Court^  and  was  aver-  Bissonauth 
ruled,    with  costs,  the  Defendants    bein^  ordered  to     Chundeu 

7  7  ^17. 

answer.  Sreemi/tttt 

The  other  Defendants  filed  their  answer,  by  which^  e^eryDossbe, 
while  raising  the  same  points  of  law  as  already  taken, 
they  disputed  several  of  the  allegations  in  the  Bill  as 
to  the  expenditure  of  income. 

The  Plaintiff  joined  issue  on  the  answers.  The 
cause  became  abated  by  the  death  of  Sri  Gocool-^ 
chimde)%  and  was  revived  against  his  Widow,  Sree-* 
mutty  Kliantomoye  Dossee. 

The  cause  was  heard  before  the  Chief  Justice,  Sir, 
Barnes  Peacock,  and  the  Justices,  Sir  Charles  Jackson 
and  Sir  M  or  daunt  Wells.  The  material  part  of  the 
judgment  by  the  Chief  Justice,  which  was  sent  with 
the  Eecord,  as  the  reasons  of  the  Court,  was  in  these 
term  : — "  The  Will  of  Ramtonoo  Chunder  is  ambi- 
guously worded,  but  we  think  it  clear,  from  the  second 
paragraph,  that  it  was  the  intention  of  the  Testator^ 
that  if  any  of  his  Sons  should  die  without  leaving  Sons 
(the  last  word  '  Sons '  probably  including  Grandsons 
and  Great-grandsons  in  the  male  line),  his  Widow 
should  not  take  his  share  of  the  corpus  of  the  estate, 
and  that  neither  his  Daughters  nor  his  Daughters' 
Sons  should  take  it— for  provision  is  expressly  made 
by  that  paragraph  both  for  the  Widow  and  Daughters 
of  such  Son  and  for  the  Sons  of  such  DaughterSc* 
There  is  no  express  gift  over  of  the  corpus  of  the 
estate  in  the  event  of  any  of  the  Sons  of  the  Testator 
dying  w^ithout  leaving  Sons,  as  there  was  in  the  Will 
of  Bustomdoss  Mullickj  which  formed  the  subject  of 
the  dispute  in  the  case  of  Sreemutty  Soorjeemonee 
Dossee  v.  Deriobundoo  Mulllck  (6  Moore's  Ind.  App, 
Cases,  p.  526);  but  v/e  think  it  clear,  that  it  was  th© 
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1867.  intention  of  the  Testator,  that  if  any  of  his  Sons 
BissoNAUTH  should  die  '  without  leaving  Sons,'  the  Widow  and 
Chunder  Dauditers  and  Dausrhters'  Sons  should  not  inherit 
Sreemutty  the  Son's  share  of  the  estate  which  he  took  under  his 
dkryDossee,  Father's  Will.  It  was  contended,  on  the  part  of  the 
Plainti^,  that  the  Sons  took  merely  a  life  estate 
under  the  Will,  and  an  absolute  estate  in  the  rever- 
sion, which  was  undisposed  of  by  the  W*ill,by  descent. 
We  are  of  opinion,  however,  that  they  did  not  take 
merely  a  life  estate  under  the  Will,  and  are  inclined 
to  think  that  they  took  an  absolute  estate  in  the  pro* 
perty  which  belonged  to  the  Testator  at  the  time  of 
his  death,  the  estate  of  each  Son  being  defeasible 
and  going  over  to  the  next  heirs  of  the  Testator  in 
exclusion  of  the  Widow,  Daugliter  and  Daughters' 
Sons,  or  such  Son  of  the  Testator's  dying  without 
leaving  a  Son  or  a  Grandson,  or  a  Great-grandson 
in  the  male  line  at  the  time  of  his  death — *for  in  the 
case  of  Hindoos  there  is  no  distinction  between  real 
and  personal  estate— and  the  declaration  that  the 
Widow  would  be  unable  to  make  any  claim  or  demand 
to  her  Husband's  suitable  share  in  the  event  of  his 
dying  leaving  no  Sons  and  leaving  a  Widow,  shows 
that  the  words  ^  From  amongst  my  aforesaid  Sons, 
God  forbid  should  any  die  without  Sons,  that  is,  die 
not  leaving  Sons,'  applied  strictly  to  the  Sons  of  the 
Testator  described  in  the  first  paragraph  of  the  Will 
and  were  not  intended  to  refer  to  an  indefinite  failure 
of  male  issue  of  the  body  of  such  Son.  It  is  not 
necessary,  however,  to  determine  what  estate  the 
Sons  took  under  the  Will.  We  think  it  clear,  that 
they  did  not  take  any  estate  under  the  Will,  either 
in  possession  or  reversion,  inheritable  by  their  Widows 
in  the  event  of    their   dying   without   leaving   Sons. 


ON    APPEAL    EROM    THE    EAST    INDIES.  49 

This,  however,  applies  to  that  which  was  the  subject  1867. 
of  the  devise,  and  not  to  the  accumulations.  They  Bissonauth 
formed  no  part  of  the  estate  of  Ramtonoo  Ghunder^  Chunder 
they  had  no  existence  at  the  time  of  his  death,  and  Sheemutty 
were  consequently  no  part  of  the  property  which  he  deryDossee. 
oould  devise  or  which  he  intended  to  devise  by  his 
Will.  Upon  this  point  we  think,  that  the  decision  of 
the  Privy  Council  in  the  case  above  alluded  to  is 
clear,  and  we  cannot  draw  any  substantial  distinction 
between  that  case  and  the  present  one  in  this  respect. 
The  second  paragraph  says,  ^  From  amongst  my  afore- 
said Sons,  God  forbid  should  any  die  without  Sons,  &c.,' 
she  (meaning  the  Son's  Widow)  will  be  unable  to 
make  claim  to  her  Husband's  suitable  share.  This 
shows  that  the  Testator  intended  that  each  of  his 
Sons  was  to  take  a  share  which,  but  for  the  second 
paragraph,  would  descend  to  his  Widow.  It  was 
contended  in  argument,  that  the  Sons  were  pro- 
hibited, by  the  first  paragraph  of  the  Will,  from 
making  partition,  and  consequently  that  the  incre* 
ment  followed  the  principal.  But  it  was  clearly 
pointed  out  in  the  judgment  of  Lord  Justice  Turner ^ 
in  the  case  to  which  we  have  referred  (6  Moore's 
Ind.  App.  Cases,  p.  553),  that,  ^  admitting  the  family 
to  have  been  joint,  and  the  Sons  joint  in  estate, 
the  right  of  any  one  of  the  co-shares  would  not, 
under  the  Hindoo  law,  pass  over,  upon  his  death,  to 
the  other  co- sharers;  it  would  be  part  of  the  estate 
of  the  deceased  co-sharer,  and  would  devolve  upon 
his  legatees,  or  his  natural  heirs.'  Admitting,  there- 
fore, that  the  accumulations  became  joint  estate,  the 
share  of  such  accumulations  belonging  to  each  Son 
would  in  ordinary  course  pass  to-  his  natural  heirs, 
unless  there  is  something  in  the  Will  to  prevent  it. 
VOL.  XII.  a 
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1867.        In  the   case  of  Muddoosoodan  Ghundet\  the  PLiiutiff, 
BissoNAUTH    bis  Widow,  was    his    heir.     The    authority  already 
CnuNDER     cited  shows  that  the  Will,  although   it  operated  upon 
Sreemutty    the  corpus^  did  not  operate    upon   the  accumulations, 
dekyDossef.  although   they  accrued   whilst   the   corpus    remained 
joint.     It  also  proves,  that  the  rule  of  Hindoo  law, 
that  the  increment  follows  the   principal  where  the 
parties  are  joint  in  estate,  cannot  be  carried  to  this 
extent,  that  the  accumulations   must  go  wherever  the 
principal  goes,  for  in  that    case  the  principal  went 
over  to  the  surviving  Sons  by  the  Will,  whereas  the 
deceased  Son's  share  of  the  accumulations  passed  to 
his  Widow  by  descent.     It  must  be  admitted,  that  in 
the  case  cited,  the  Testator  did  not,  as  in  this  case, 
impose  the»  obligation  that  the  Sons  should  not  make 
partition  of  the  corpus^  but    in  that  case,  although  the 
Sons  were  not  prohibited  from  making  partition,,  they 
did  not  in  fact   divide  the  estate,  and  we  are  unable 
to  see  what  di:Serence  the  prohibition  made,  when  in 
fact,  as  in  tke  present  case,  there  was  no  partition.  It 
should  also  be  remarked,   that  in  the  present  case,    so 
far  from  there  being  a  prohibition  from  dividing  the 
accumulations,   which  are  now  the   only   subject  of 
consideration,   the  Sons  were  expressly  authorized  to 
divide    them.     The    first    paragraph  clearly    contem- 
plates that  the  Sons  might  make  partition  of   some- 
thing.    It  says,  *  Should  they  disagree   and    wish   to 
separate,   tben  deducting  my  real   and  personal  pro- 
perties, business,  trading    business,  &c.,  they  shall  be 
unable  to  make  and  take  a  partition  and  division  and 
demarcation  on  account  of  my  regulated  acts,  ceremo- 
nies, &c.,  and  family  expenses,  and  the  profits  and  losses 
of  my  trading  business,  and  after  deducting  the  estab- 
Mshment  charges,  the  surplus  proceeds  of  the  money 
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that  sliall  remain  out   of  the  same  they  will  receive         ^^^^^• 
their  suitable  shares.'     As  we  read   this  part  of  the  Bissonautfi 
Will,  we  think,  that  it  was  the  intention   to  exclude       ^^J^J^kr 
the  corpus  from  partition  '  on  account  of  the  Testator's    Sreemdttt 

,  ,  T  .  o  .  13  AMASOON- 

regulated  acts  and   ceremonies,    &c.,  m   other  words,  deryDossee. 
that  the  corpus  should  remain  entire  for  the  purpose 
of  making  provision  for  his  regulated   acts,   religious 
ceremonies,  family  expenses,  and   any  losses   of  busi- 
ness.    This    would  be    clear    if    the    word  *  thereof 
had  been  inserted  after   the  word   '  demarcation,'   and 
the   word    *  losses'   alone  had  been  used  instead    of 
the  ^profits  and  losses'    of  the'  trading  business,  &c. 
To  use  the  Testator's  words,    ^  my  real  and  personal 
properties  and  business,'  &c.,  that  is  to  say,  the  corpus 
of  the  estate,  were  to  be   deducted   or  set  apart,   and 
not  to  become  the  subject  of  partition  ;   the  establish- 
ment  charges    were  also   to  be   deducted    frofia  the 
receipts,  and  then    the    ^  surplus  proceeds,'    *  or  the 
money  that  shall  remain,'   were  to  be   divided,    and 
each  Son  was  to  take  a  share.     It  is  not  necessary  to 
determine   whether,   upon  the  death  of  one    of    the 
Sons  leaving  Sons,   his  Sons  would  have  been  pre- 
cluded  from    demanding  a  partition   of  the   corpus^ 
as  that  question   does  not  arise  in  the   present  case. 
The  reason  why  the  Widow  did  not   take   the  corpus 
is,  that  she  was  expressly   excluded  by  the  Will  from 
inheriting  from   her  Husband  that   which  was    the 
subject  matter  of  the  devise.     The  rule   of  Hindoo 
law  which  says,  that  the  increment  follows  the   prin- 
cipal, does  not  apply  to  prevent  the  Plaintiff  from 
taking  her  Husband's  share  of  the  accumulations,  if 
we  are  correct  in  holding,   upon  the   authority  of  the 
case  above  referred  to,   that  the  Will  did  not  operate 
upon  the  accumulations,  and  that  the  rule  of  Hindoo 
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1807.        law  did  not   so  far  connect  the  increment  with  th© 
BissoNAUTH    principal  as  to  make  the  Will,  by  construction,  operate 
CiiUNDEP.     ypQjj  those  accumulations  which  had  no   existence  in 
Srkemqtty    tiie  lifetime  of  the  Testator,   or  convert  them  into 
DEfiyDo»sEE.  part  of  his  estate.     If  the  Sons  in  their  lifetime  had 
severed  in  estate,  and  they  were  not  prohibited  from 
so  doing,  so  far  as  the  accumulations  were  concerned, 
the  accumulations  in  respect  of  each  Son's  share  would 
have  belonged    to  the   owner  of  that  share,   accord- 
ing to  the  principle  laid  down  by  the  Privy   Council 
before  cited  (6   Moore's  Ind.   App.   Cases,   p.    554) ; 
and   there    is    neither    any    express    declaration  nor 
any  necessary  inference  from  which  it  can  be   inferred 
that    the    Testator    intended    that    the    Sons    might 
divide,  and  that  each  Son  might  take  his  share  of  the 
accumulations    if   they   chose  ;  but  that  if  the  Sons 
should  continue  joint,  their  shares  of  that   which  did 
not  exist  at  the  time  of  the  Testator's  death  should  go, 
wherever  the  corpus  of  his  estate  should  go,  either  as 
part  of  the  subject  matter  devised  by  his  Will,  or  as 
part  of  his  estate.     We  doubt  whether,   if  such  an 
intention  were  clear,   the  law  v^^ould  give  force  to  it, 
for  it  would  be  an  intention  to  control   by  Will  that 
which  had  no   existence   in  the  Testator's   lifetime. 
To  use  the    words  of  the  Privy  Council,   '•  Equality 
among  the  heirs  is,  as  we  understand,  the  spirit  of  the 
[Hindoo]  law.     The  law  does  not  treat  the  principal 
and    the    increment    as    undistinguishable    in    their 
nature,  for  there  is  no  doubt  they  may  be   severed  ; 
but  it  treats  them  as  united  for  the  purpose  of  divid- 
ing them  equally  amongst  all  the  united  family,  that 
is,  amongat  all  the  heirs ;  and  if  that   entire   quality 
cannot,  as  in  the  present  case  in    consequence  of  the 
disposition  of  the  Will  it  cannot,   be   obtained,  the 
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partial  attainment   of   it    seems  to  us  to  be  more  in     J^^^IL- 
the    spirit  of  the    Hindoo    law,  than  its  total  rejec-  Bissonauth 
lion'  (6  Moore's    Ind.     App.    Cases,     655).      Upon    ^^^^^^^^ 
the    authority,    then,  of    the  above    case,  we  are  of    SuKEMun'Y 
opinion,  that  in  consequence  of   the  disposition   oi  the  i>Ejiv:X)ossEii 
Will,   Muddoosoodim    Chunder^s  share   of    the    corpus 
did  not   pass  to  his  Widow  upon  his  death   without 
leaving  a  Son,  but  that  his  share  of  the  accumulations 
was  not  affected  by  the  Will,  and,  therefore  (according 
to  the  ordinary  rules  of  descent  adopted  by  the  Hindoo 
law),  passed  to   his  Widow,  there  being   no   precept 
of  Hindoo  law    which  prohibits  accumulations  from 
being  severed   from   the  principal,  and   requires   that 
whenever  the  former  goes,   the  latter  must  go  like- 
wise.    If  the  Sons  had  divided   the  accumulations  in 
their   lifetime,   being    prohibited    from  dividing  the 
corpus^  there  would  necessarily   have  been  a  separa- 
tion of  the  increment  from  the  principal.     We  are 
further  of  opinion,  that  the  Widow,  having  ceased  to 
continue    in    the  family,  is    entitled  to    recover  the 
Es.   2,000,   as  directed  by  the  second  paragraph    of 
the  Will,   instead  of  receiving  the    expenses  of  the 
acts  and  ceremonies  proper  for  her  to   perform.     This 
sum  she  is  entitled  to  under  the  Will  of  the  Testator, 
independently    of  what  she  inherits  from  her  Hus- 
band.    It    is,  therefore,  no    more    affected    by    her 
having    succeeded    to  her    Husband's    share  of    the 
accumulations  which  formed  no  part  of  the  Testator's 
estate,  than  it  would  have  been  by  her  succeeding  to 
any  part  of  her  Husband's  self-acquired  property,  or 
by  her  having  succeeded  to  his  share  of  the  accumu- 
lations if  he  had   separated  from   his  Brothers  in  his 
lifetime,  and  had  taken  his  share  of  the  accumulations 
under  the   provisions  of  the  first  paragraph  of  the 
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18G7.        Will  under  a  partition  completed   a   few   days   before 
BissoNAUTH   his    death.     The    corpus  of    the    estate,  and    not    the 
Chunder    accumulations,    was  the    property    charged  with  the 
Sreemdtty  family  expenses,  including   the   acts   and   ceremonies 
deryDossee  to  be  performed  by  tlie  Widow  if  she  remained    in 
the  family.     She    is,    therefore,    in    our  opinion,    en- 
titled to  the  Rs.   2,000,  as  well  as   to  her  Husband's 
share  of  the  accumulations.     All   question   of   incon- 
tinence on  the  part  of  the  Widow   was  abandoned  by 
the    Defendants  at    the  trial.     As    the    Widow  was 
entitled  to  her    Husband's    share    of    the    accumula- 
tions immediately    upon  his  death,  she  is  entitled   to 
any  profits  which  may  have  been   realized  in   respect 
of  such  share.     Her  Husband's  share  of  the  aocuma- 
lations    she  takes  by  descent  from  him,  and  she  will, 
therefore,  hold  it  as  a  Hindoo  Widow  in  the   manner 
prescribed  by   the  Hindoo   law.     The  Es.  2,000   she 
takes  under  the  Testator's  Will,  and  not   by  descent 
from  her  Husband.     She  was    entitled  to  receive  that 
amount  from  the  time  at  which    she  left   the  family 
dwelling-house,    and    she    is,     therefore,   entitled    to 
interest  thereon  from  that  time  at  the  rate  of  six  per 
cent.     It  must  be  referred  to  the  Master  to   take  the 
necessary  accounts." 

The  decree  founded  on  this  judgment  was  to  the 
following  effect: — First,  it  declared  the  Will  of 
Eamtonoo  Chunder  well  proved,  and  ordered  the 
same  to  be  established,  and  the  trusts  thereof  carried 
out.  Second,  it  declared  that  the  Eespondent  was 
not  entitled  to  succeed  to  her  deceased  Husband's 
share  of  the  property  which  his  Father  left  at  the 
time  of  his  death ;  and,  thirdly,  it  declared,  that 
*'  Muddoosoodiin  Chunder  was  entitled  absolutely  to 
one-fifth  of  the  accumulation  and  increase  (if  any)  of 
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the  joint  property,  moveable  and  immoveable,    which  18<57. 

accrued  from  the  time  of  the    death  of  the  Testator  Bissonauth 

down    to    the    time    of    the    death    of  Muddoosoodiin  h^ndeu 

Ckunder ;  and  that  the   Plaintiff,   as  such  Widow  and  Sreemutti- 

BamAvSoon- 

heiress  of  Muddoosoodun  Chiinder^  b-ecame,  on  the  death  DEHYDotssEE. 
of  Muddoosoodun  Clmnder^  and  was  entitled  to  such 
one-fifth  share  of  the  accumulations  and  increase,  and 
also  to  the  gains  and  profits,  if  any,  which  have 
accrued  upon,  or  in  respect  of,  the  one-fifth  share  of 
the  accumulations  and  increase,  or  which  have  been 
made  or  realized  by  the  use  thereof  since  the  death 
of  Muddoosoodun  Ckunder^  the  same  to  be  held,  pos- 
sessed,  and  enjoyed  by  her  as  a  Hindoo  Widow. 
Fourth,  it  also  gave  her  absolutely  the  legacy  of 
Ks*  2,000,  with  interest ;  and,  fifth,  it  referred  the 
cause  to  the  Master  to  take  the  accounts  of  accu- 
mulations, increase,  and  profits,  and  all  necessary 
accounts  for  carrying  out  the  decree. 
The  appeal  was  from  this  decree. 

Sir    R.    Palmer^  Q.C.,    and    Mr.    Leitli^  for  the 
Appellants. 

According  to  the  true  constructions  of  the  Will^ 
having  regard  to  the  incidents  of  property  in  the 
possession  and  enjoyment  of  a  joint  and  undivided 
Hindoo  family,  the  Flaintiff,  as, the  Widow  and  legal 
representative  of  her  deceased  Husband,  a  membery 
at  the  time  of  his  death,  of  a  joint  family,  was  not 
entitled  to  claim  any  share  in  the  undistinguishable 
and  unseparated  increment  formed  of  the  surplus 
income  of  the  joint  property,  or  of  such  increment 
as  the  Testator  expressly  prohibited  partition  being 
made  of,  which  comprised  his  estate  and  business  at 
the  time  of  his  death,  having  intimated  his  desire 
that    his    family     should    continue    joint.     This    i% 
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1867.  Similar  to  a  devise  to  Executors,  with  direction  eithei^ 

^  '^'^    ^^^  to  carry  on  a  particular    trade    or    business,   which, 

Chunder  according   to  the   principles  recognized   in  Courts  of 

Sbekmutty  Equity,  only  creates  a  trust.     Here  the  Testator's  fire 

Bawasoon-  g^j^g  ^qq]^  ^^^^   ^jj^|.  jjQ  partition  ever  took  place,  and 

3iuddoosoodun  Chunder  continued,  after  the  death  of 
the  Testator,  in  all  respects  joint  with  his  Brothers  in 
estate,  food,  and  worship,  up  to  the  time  of  his  death. 
The  Court  should,  therefore,  have  decided  that,  as 
no  separate  interest,  either  in  the  corpus  or  in  the 
increment,  ever  vested  in  him  in  his  lifetime,  nothing 
passed  at  his  death  to  his  Widow.  It  is  important 
to  bear  in  mind,  that  Mi-ddoosoodiin  Chunder^  along 
with  his  four  Brothers,  acquiesced  in  and  gave  effect 
to  the  prohibition  in  the  Will  against  partition,  and 
dealt  with  the  accumulations  and  increase  formed 
from  the  surplus  income  of  the  Testator's  estate  as 
an  increment  to,  and  as  an  integral  portion  of,  the 
original  joint  estate.  It  follows,  therefore,  that  the 
Plaintiff,  as  his  Widow  and  heiress,  claiming  title 
through  him  after  his  death,  was  bound  by  his  acts 
during  his  life,  and  could  not,  therefore,  claim  any 
account  of  such  accumulations  and  increase  ;  or  any 
partition  or  separation  of  the  increment  from  the  ori- 
ginal joint  estate  in  respect  of  the  one-fifth  share  of  her 
deceased  Husband  in  the  estate.  It  is  a  familiar  rule 
of  Hindoo  law,  that  accumulations  go  with  the  capital ; 
and  it  has  been  held  that  increment  follows  principal, 
Gooroochurn  Doss  v.  Goluchnoney  Dossee  (a)  ;  Praw-* 
hissen  Mittcr  v.  Muiioosondery  Dossee  [h).  Until  par- 
tition, and  even  after  an  inchoate  partition,  the  rights 
of  co-sharers  are  not  varied,  the  whole  remains  com- 
mon stock.  Daya-hhaga^  ch.  YL,  sec.  I.,  par.  50 ; 
oiih.  XII.,  par.  1  ;  Mifacshara^  ch.  I.,  sec.  lY.,  par.  30 ; 

{a)  1  Fulton,  165.  {I)  Ih.,  389. 
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Siran^e's  ''  Hindu  Law,"  Vol.  I.,  p.  199  [2nd  Edit.] ;  ^15^ 
W,  H.  MacnagJiten' s  ''  Hindu  Law,"  Vol.  II.,  p.  162.  Bissonauth 
Sonaiun  Bi/sack  v.  Sreemutty  Juggutsoondree  Dos-  ^^J^^^ 
see  {a).  The  High  Court  in  a  great  measure  founded  I^^^^^^^JJJ, 
their  judgment  upon  the  case  of  Sreemutty  Soorjee-  deryDossee 
moneg  Dossee  v.  Denohundoo  Mullick  {h)  as  to  the 
Plaintiff's  right  to  the  share  of  the  accumulations 
arising  from  the  surplus  income ;  but  that  case  is  dis- 
tinguishable from  the  present,  as  there  was  a  gift  over 
to  the  surviving  Sons,  which  is  not  to  be  found  in  this 
Will.  Even  if  the  decree  was  right  in  declaring  the 
Plaintiff  entitled  to  her  Husband's  one-fifth  share  in 
the  increment  of  the  estate,  yet  the  whole  of  the 
Company's  paper  ought  to  have  been  by  the  decree 
especially  excepted,  therefrom,  inasmuch  as  the  same 
had  been  indorsed  and  transferred  in  his  lifetime,  in. 
anticipation  of  his  death,  to  his  four  Brothers  by  the 
Plaintiff's  Husband.  According  to  the  decree,  he 
had  an  absolute  interest  in  the  one-fifth  share  in. 
such  increment,  and,  therefore,  had  full  power  to 
alienate  the  same,  whether  such  alienation  was  to 
take  effect  in  his  lifetime  or  on  his  death,  by  way  of 
testamentary  disposition.  So,  again,  the  Eespondent, 
as  the  Widow  of  a  Son  dying  without  leaving  a  Son, 
having  left  the  house  of  the  Testator,  and  gone 
to  live  elsewhere,  is  expressly  excluded  by  the  Will 
from  any  participation  in  or  claim  to  the  estate  in 
respect  of  her  Husband's  share  therein,  except  as  to 
the  legacy  of  Es.  2,000,  bequeathed  to  x.  n  that 
event,  namely,  the  leaving  the  house.  The  _^  efen- 
dants  having  admitted  assets  sufficient  to  pay  the 
legacy  of  Es.  2,000,  no  general  account  should  have 
been  directed  by  the  Court  below. 

{a)  8  Moore's  Ind  App.  Cases,  &Q. 
{h)  6  Moore's  Ind.  App.  Oases,  526. 
VOL,  XIL  gg 
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J^^  Mr.    Kar,   Q.C.,  and  Mr.    W.   Pearson,   for  the 

BissoNAUTH  Respondents. 

V.  xhe  Court  below  has  put  a  proper  construction  on 

iT^A^oI^  tlie  Will  The  five  Sons  of  the  Testator  took  an 
deryDossee  absolute  estate  in  his  property.  They  continued 
joint  in  family,  without  j^artition,  so  that  on  the 
Plainti:ff's  Husband's  death,  his  share  fell  in  to  the 
surviving  Brothers.  All  that  the  Plaintiff  could  be 
entitled  to  by  Hindoo  law  was  one-fifth  of  the  accu- 
mulations, which  she  took  by  succession  on  her  Hus- 
band's death.  The  case  is  on  all  fours  with  Sree- 
mutty  Soorjeemoney  Dossee  v.  Denobundoo  Mullic  («), 
and,  unless  that  case  is  to  be  overruled,  it  must 
govern  the  present.  There  it  was  held  by  this 
Tribunal,  upon  the  construction  of  the  Will  of  a 
Hindoo  nearly  similar  in  terms  with  the  Testator's 
Will,  that,  in  the  absence  of  any  direction  of  the 
Testator  that  his  Sons  should  continue  a  joint  family, 
such  iatention  could  not  be  imported  into  the  Will, 
and  that  the  Testator's  intention  being,  that  his  five 
Sons  should  enjoy,  during  their  lives,  the  interest  of 
their  respective  shares  in  the  property ;  therefore, 
although  one  of  the  Son's  share,  who  had  died,  went 
over  to  the  surviving  Sons,  his  Widow  was  entitled 
to  one-fifth  of  the  surplus  income  which  had  accu- 
mulated since  the  Testator's  death,  and  during  her 
Husband's  lifetime,  and  the  increment  arising  out  of 
such  accumulations,  Sonatun  By  sack  v.  Sreemutty 
Juggutsoondree  Dossee  (h)  is  not  at  variance  with 
the  principles  laid  down  in  the  former  case,  the  only 
distinction  being,  that  the  Testator  directed  that  the 
proprety  should  never  be  divided  ;  by  his  Sons,  their 
Sons,  or  Grandchildren  in  succession,   and  that  they 

(«)  6  Moore's  Ind.  App.  Oases,  526. 
{I)  8  Moore's  Ind.  App,  Casts,  66. 
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should  enjoy  the  surplus  proceeds  only.     In  the  event  1867. 

that  has  happened,  namely,  the  Plaintiff  having  left  Bissonauth 

the  family  house,  she  became  entitled,  irrespective  of  sunder 

her  rif^rht  by  descent  as  her  Husband's  heiress,  under  Sreemutty 

r-n  1  (»   -r>         />    AAA  BaMASOON- 

thfi  Will  to  the  specific  bequest  of  Ks.  2,000.  deryDossee, 

Their  Lordships  judgment  was  delivered  by 
The  Eight  Hon.  Lord  Eomilly. 

Their  Lordships  are  of  opinion,  that  the  decree 
of  the  Supreme  Court  of  Judicature  at  Calcutta  is 
correct.  It  is  a  question  upon  the  construction  of  the 
"Will,  and  the  meaning  of  the  Testator  is  to  be  ascer- 
tained by  the  words  which  he  has  made  use  of,  having 
regard  to  the  laws  which  prevail  in  India  relative  to 
these  subjects. 

It  is  important,  in  the  first  place,  to  consider  what 
is  the  nature  of  the  interest  which  he  has  given  to  his 
Sons.  He  has  directed  his  Sons,  using  the  words, 
"  continuing  joint  in  food,"  to  take  care  of  and  look 
after  his  property,  moveable  and  immoveable,  and 
carry  on  his  trading  business.  It  is  to  be  observed, 
that  this  interest  is  not  accurately  represented  by  the 
words  "•  joint  estate"  in  England^  for  if  he  had  given 
the  property  simply  to  the  Sons,  with  no  further 
direction  than  that  they  should  live  jointly  in  respect 
of  food,  and  one  of  the  Sons  had  died,  his  share,  with 
all  the  accretions,  would  have  gone  to  his  heir,  to  the 
person  who  was  entitled  to  inherit  according  to  the 
Hindoo  law,  so  that  in  point  of  fact  the  interest  was, 
as  regards  succession,  more  analogous  to  the  tenancy 
in  common  which  prevails  in  England,  It  is  also 
proper  to  observe,  that  no  analogy  exists  between  the 
present  case  and  that  to  which  it  was  endeavoured  to 
be  likened,  viz.,  where  a  Testator  in  England  has 
given  the  property  to  Executors  for  the  purpose  of 
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1867.  carrying  on  his   trade,   in  which  case  a  trust  is  im* 

BissoNADTH  posed  upon  the  Executors,    who  take  no  beneficial 

Chunder  interest  in  it,   and  the  question  is,    how  the  profits  of 

Sreemutty  that  trade  are  to  be  divided  amongst  the   persons  who 

Bam*  SOON-  •,!         ,  i  i      m     ,    >  t.-,i         « 

peryDossee.  are  pointed  out  by  the  iestator.  It  is,  therefore,  m 
this  case  important  to  observe,  whether  the  Testator 
has  pointed  out  in  his  Will  how  the  share  of  his  pro- 
perty is  to  go,  upon  the  death  of  any  one  of  his  Sons, 
and  also  how  far  that  direction  extends.  According 
to  the  Will,  if  one  of  the  Sons  had  died,  leaving  a 
Son,  the  share  of  the  Son  so  dying  would  have  gone 
to  his  Son,  or,  in  other  words,  the  Grandson  of  the 
Testator.  It  is  only  in  the  event  of  his  Son  not 
leaving  a  Son  that  the  Testator  has  directed  that  the 
share  shall  go  to  the  survivors.  This  is  of  the  more 
importance,  because  their  Lordships  are  ^of  opinion, 
that  this  construction  is  not  lightly  to  be  inferred, 
but  that  it  is  necessary  that  the  Testator  should 
express  distinctly  what  his  intention  is.  This  they 
think  that  he  has  done.  It  was  argued  that  a  con- 
siderable distinction  existed  between  this  case  and 
the  case  of  Breemutty  8oorjeenioney  Dossee  v.  Deno- 
lundoo  Mullick  (6  Moore's  Ind.  App.  Cases,  526), 
because  in  that  case  one-fifth  was  given  to  each 
Son,  and  if  one  died,  the  fifth  was  given  over ;  but 
their  Lordships  are  of  opinion,  that  the  effect  of  this 
Will  is  to  direct  that  the  share  which  each  Son  took, 
and  which  would  have  gone  to  his  heirs  according  to 
the  Hindoo  law,  was,  in  the  case  of  any  one  of  his 
Sons  leaving  no  Son,  directed  to  go  to  the  other  Sons, 
if  not  in  express  words,  still  by  a  necessary  inference 
to  be  drawn  from  the  expressions  used  by  him,  and 
this  is  indeed  the  contention  of  the  Kespondents,  and 
was  so  held  in  the  Court  below,  from  which  decision 
the  Appellants  have  not  appealed.     The  question  is, 
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wliether  the  share  of   profits  made  during  the  joint  i^^^- 

lives  of  the  Sons  which  belonged  to  the  deceased  Son  Bissonauth 

follows  his  share  of  the  capital  and  goes   over  to  the  sunder 

other  Sons.     In  the  first  place,   it  is  to   be  observed,  Sreemutty 

.  '  .  Bamasoon- 

that  the  Testator  has  given  no  direction  to  accumu-  dekyDossee, 
late ;  it  remains,  therefore,  to  be  seen,  whether  the 
Court  can  find,  from  the  words  of  the  Will,  as  was 
argued,  an  irresistible  inference  that  such  was  the 
intention  of  the  Testator.  This  is  the  more  im- 
portant, because  in  the  case  of  Sonatun  Bijsack  v. 
Sreemutty  Juggutsoondree  Dossee  (8  Moore's  Ind, 
App.  Cases,  66),  which  is  relied  upon  as  governing 
this  case,  there  is  an  express  direction  to  accumulate. 
It  was  there  directed  that  the  surplus  was  to  be 
added  to  the  capital.  There  is  an  absence  of  that 
in  this  case.  It  is  admitted  that  the  Testator  could 
not  dispose  of  the  property  of  his  Son,  ©r  prevent  the 
heir  of  the  Son  from  inheriting  his  property  ;  there- 
fore, the  only  question  here  is,  whether  the  Testator 
has  directed  the  accumulations  of  the  property  to  be 
added  to  and  made  part  of  his  own  property,  because 
if  he  has  not,  it  was  the  property  of  the  Son,  and  the 
Testator  had  no  power  of  disposing  of  it. 

In  this  view  of  the  case  their  Lordships  think  that 
this  Will,  on  whichever  construction  it  is  taken, 
shows  an  absence  of  any  direction  to  accumalate. 
The  first  direction  is,  that  the  Sons  should  live  joint 
in  respect  of  food,  and  that  they  should  carry  on  the 
trading  business,  and  so  forth.  If  the  Will  had 
stopped  there,  the  only  result  would  have  been,  that 
upon  the  death  of  this  Son  his  heir  would  have  taken 
his  share  in  the  business ;  but  the  Will  goes  on  to 
give  a  direction,  that  should  the  Sons  disagree,  then, 
after  making  certain  directions  as  to  the  application 
of  the   income,   tke  surplus  was   to  be  partitioned 
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1S67.  equally  amongst  them.     That  is  directly  opposed  to 

BI5S0NAUTH  auy  accumulation.     IsTor  does  the  Testator  give  any 

CiiuNDER  direction  whatever  in  respect  to  what  is  to  be  done 

Sreemdtty  ^ith  the   profits  before  they   disao^ree  and   separate. 

"Ram  \soo'N'-  *>  <~j  x. 

deuyDossee.  It  would  follow,   therefore,   if  the  Will  ended  there, 
that  the   profits  arising  from  the  business  would  be 
the  separate  property   of   each  of  the   five   Sons    in 
fifths,  after  they  had  provided   for  the   carrying  on  of 
the  business.     We  find    nothing   in  the  subsequent 
parts  of  the  Will  which  interferes  with  that.     The 
second   section  is  the   only  part  of  the  Will  which 
relates  to  this   subject.     The  Testator  there   directs, 
that  if  any  of  the  Sons  should   die   without  a  Son, 
then  that  the  Daughters  of  that  Son   should  receive 
Rs.  100,  and  his  widowed  Wife,   if  she  lived,  being 
included  as  a  member  of  the  family,  should  receive  the 
expenses  of  hrito  neom  acts,   and  the   other  religious 
acts  and  ceremonies  which  she  should  perform.     Then 
he  directs  what  is  to  be  done,  if  ungovernable,  and 
not  living  in  his  house,   she  should  go  and  live  else- 
where, or   not  wish  to  live  in  the  family,   then  she 
''' shall  receive  Rs.  2,000.''     Besides  this,  he  directs 
that  she  shall  not  be  able  to  make  any  demand  or 
claim  on   his   moveable   and    immoveable    property, 
trading  business,  and  estate,   &;c.,  upon  the  allegation 
of  her   Husband's  proper  share  ;   that  is  to  say,  she 
is  not  to  be  at   liberty  to  make  any  claim  or  demand 
upon  the  moveable  or  immoveable   property  of  the 
Testator,   and  there  il  stops.     This  brings  it  round 
exactly  to  the   same  question,   whether  the  Testator 
has  in  fact  by  these  words  disposed  of  anything  more 
than  the  capital   of  the  fund.     The  words  he  uses 
are  :   "  my  moveable   and  immoveable  property,  trad- 
ing business,   and  properties,  &c.,   she  will  be  unable 
to  make  a  claim  or  demand  to  her  Husband's  suit- 
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able  share,"  that  is,  his  share  of  the  Testator's  1867. 
property ;  that  is,  the  one-fifth  of  the  trading  busi-  Bissonadth 
ness,  which  the  Testator  had  given  to  him.  If  C^hunder 
their  Lordships  are  right  in  coming  to  the  con-  Sreemutty 
elusion  that  the  Testator  has  said  nothing  about  deryDos»eb 
what  is  to  be  done  vvath  the  profits  of  the  business, 
and  has  made  no  direction  to  accumulate,  it  neces- 
sarily follows,  that  those  profits  belong  to  each  of 
the  Sons  in  fifths,  and  accordingly  would  be  divided 
as  such;  and,  therefore,  upon  the  true  construction  of 
the  Will,  their  Lordships  are  of  opinion,  that  the 
Testator  has  not  attempted  to  dispose  of  these  profits, 
which  are  the  property  of  the  Son ;  if  he  had,  a 
question  might  have  arisen  whether  such  a  direction 
could  have  been  a  valid  one  or  not,  but  their  Lord- 
ships are  of  opinion,  upon  a  fair  construction  of  the 
words  he  has  used,  that  it  was  his  intention  not  to 
touch  the  question  of  profits,  but  to  leave  them  to  go 
as  they  would  go,  according  to  law,  in  case  there  was 
no  disagreement  between  the  Sons,  the  result  of 
which  would  be  that  each  would  take  a  fifth  of  the 
surplus  profits,  that  this  fifth  would  be  the  property 
of  each  Son,  and  would  go  to  his  heirs,  exactly  in  the 
same  manner  as  any  other  property  that  he  might 
acquire.  It  will  be  obvious,  that  if  the  Son  had 
taken  his  share  of  the  profits,  and  invested  it  in  the 
purchase  of  any  other  property,  no  question  could 
have  arisen.  It  is  a  fair  inference  also  that  the  view 
that  he  took  in  case  they  disagreed,  viz.,  that  they 
should  divide  the  surplus  profit,  is  a  sort  of  guide  for 
what  he  intended  they  should  do  in  case  they  did  not 
disagree  at  all. 

Their  Lordships  also  think,  that  this  case  is  ex- 
ceedingly close  upon  the  case  of  Sreemutty  Soorjee- 
money    Dossec  v.    Denobundoo     Mullick    (6   Moore'sj 
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b  am  a  soon - 
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liid.  App.  Cases,  526),  and,  although  they  would 
reluctantly  allow,  in  the  construction  of  a  Will, 
the  construction  of  one  Will  to  be  an  imperative 
guide  for  the  construction  of  another,  where  the 
expressions  were  not  identical,  still  they  think  that 
the  principles  laid  down  in  that  case  govern  the  pre-^ 
sent ;  and  they  concur  with  the  observations  made  by 
Sir  Barnes  Peacock  in  delivering  judgment,  that  the 
Testator  has  not  attempted  to  dispose  of,  and,  if  .he 
had,  could  not  effectually  have  disposed  of,  the  pro^ 
perty  of  his  Son. 

There  is  another  point  relative  to  the  property  of 
the  partnership,  consisting  of  Company's  paper.  The 
facts  of  the  case  appear  to  be  these  :  the  partnership 
assets  consisted  in  part  of  Company's  paper,  which 
were  taken  in  the  name  of  the  deceased  Son,  or  in  his 
name  jointly  with  the  names  "of  the  other  Brothers^ 
and  it  was  necessary  that  they  should  be  indorsed* 
The  result  was,  that  he  indorsed  the  Notes  in  blank j 
and  gave  them  to  his  Brothers*  This  was,  in  their 
Lordships'  opinion,  a  mere  ordinary  partnership  trans-^ 
action  for  the  purpose  of  enabling  the  partners  to 
realize  part  of  the  assets  of  the  partnership,  which 
would  not  affect  the  right  that  each  Son  had  to  his 
share  of  the  promts,  not  giving  to  the  Son,  who  has 
died,  the  exclusive  right  to  the  Company's  paper, 
which  he  so  even  indorsed,  though  taken  in  his  name 
alone,  but  only  making  it  a  part  of  the  assets  of  the 
partnership,  in  which  he  would  be  entitled  to  his 
share  after  the  expenses  of  partnership  were  duly 
discharged. 

Their  Lordships,  therefore,  will  humbly  recommend 
Her  Majesty  that  the  decision  of  the  Supremo  Court 
of  Judicature  at  Calcutta  be  affirmed  with  costs, ' 
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FAflMA    KH.VrOON   ChOWDRAIN    and  j  ^      ,;;^,„; 
IS  USEEBA  BEBIilE  CHOWDRAIN         -)      ^^  ' 

AND 

Mahomed     Jan     Ciiowdry,     alias 

KUFEELUDDEEN  MaHOJNIED  AhsAN  \  BeSpOilckuls .^ 

CiiowDRY  and  others  -     -     - 

On  appeal  from  the  High  Court  of  Judicature  at 

Bengal. 

x'llE  Appellants  were  the  Wives  of  one  Kurecmhuksh   2%\  junc 
Choivdrtj^  a  Son  of  Tureekoolah  Chowdry^  who  died  in        i8t38. 
1810,  leaving  a  Widow,  named   Osnion  Khatoon,  and     in  order 
four  Sons,  Arif   N/jumy  Sureetoolah^  and  Kureemhihsh  faniiiy\state 
Choivdnj^  and  two  Daughters,   Sobhan,    Khatoon.  and  about  to  be 

yr  r^i    1  -i  •  '    '  i',11  '•»    sold,  under  a 

Urman  Khatoon^  nira   surviving,   entitled   to   succeed  decree  of 

•  e  «  O  oiirt  nifids  in, 

to  his  property,  which  consisted  in  part  of  real  estate,  a  suit  against 
including  a  share  in   Pergunnah  Belgachee,   and  the  oftbe  family; 

other  members 
^-Present:— Members   of   tbe  Judicial    Committee— The  Eight  interested  in 
Hon,  Lord  EomiUy  (Tbe  Master  of  tlie  EoHs),  Tlie  Eigbt  Hon.  beLf"SlId 
Sir  James  William  Colvile,  the  Eight  Hon.  Sir  Edward  Vaughan  to  dower 

Williams,  and  the  Eight  Hon.  Sir  PitzEoy  Kelly  (The  Lord  Chief  charged  on 
x-»  (>  1 1      Ti     1  \  xne  estate. 

Baron  oi  the  Lxchequer).  -^j  ^j^^ 

Assessor : — The  Eight  Hon.  Sir  Lawrence  Peeh  amount  de- 

creed into 
,       T   -  2_    ,T     ■,  ,  Court  to  be 

handed  over  to  the  decree-holder  under  protest  of  their  respective  rights 
in  the  estate,  and  subject  to  a  suit  to  bo  brought  by  them  to  set  aside 
a  summary  Order  rejecting  a  claim  to  their  charge  on  the  estate. 
The  money  so  deposited  was  taken  out  of  Court  by  the  decree-holder. 
In  an  action  to  recover  back  the  amount  it  appeared,  that  the  decree- 
holder  had  no  right  to  proceed  against  such  part  of  the  estate  as 
belonged  to  the  parties  paying  the  money  into  Court.  Held,  that  an 
action  would  lie  against  the  decree-holder  to  recover  the  amount  so  paid 
into  Court  and  handed  over  to  him,  us  it  was  a  deposit  under  protest 
to  prevent  an  injurious  sale. 

AUter.  If  the  money  has  been  a  voluntary  payment  into  Court. 
YOL.  XII.  T 
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entirety  of  the  Mehal  of  Donae  Dohoo.  In  the  yeat 
1817,  the  two  eldest  Sons,  Nijum  Choiudnj  and  Arif 
Choiudnj^  formed  a  plan  for  dividing  the  ancestral 
property  amongst  themselves  and  their  two  Brothers, 
wdio  were  then  minors,  ta  the  exclusion  of  their 
two  Sisters,  also  minors,  and  in  pursuance  of  that 
plan  they  executed  an  instrument,  dated  the  4th  of 
February  of  that  year,  wdiich  purported  to  divide- 
the  property  into  four  eqaal  parts,  and  to  allot  one  of 
such  parts  to  ea^h  of  the  Brothers.  In  J  823,  how-* 
ever,  Sohhan  KlmtooUy  one  of  the  Sisters,  who  had' 
"by  that  time  attained  her  majority,  filed  a  plaint 
against  her  Mother,  Omnon  Khatoon^  as  the  guardian 
of  the  two  Brothers,  who  were  still  minors,  and  alsa 
against  her  elder  Brother,  Arif  Chowdry^  and  Eptklia- 
roonissa^  the  Widow  of  the  other  Brother,  Nf/iim 
67^oi(;<fr//,  who  had  died  in  1818,  without  issue,  and 
thereby  sought  to  set  aside  the  deed  of  division,  and 
to  recover  her  share  of  the  ancestral  property.  Thi^ 
suit  was  dismissed  by  the  Judge  of  the  District  af 
B^jshye  ;  and  the  dismissal  was  confirmed,  on  appeal,. 
by  the  Judge  of  the  Provincial  Court  of  Moor.?/Wa^6J5<i; 
but,  on  appeal  to  the  Sadder  Beiominjj  Adaivlub  of 
Calcutta^  a  decree  was  passed  on  the  4  th  of  Aprily 
1834,  declaring  that  the  property,  left  by  their 
Father,  Tureehoolah  GJtowdry^  w^hich  the  four  Bro- 
thers had  divided  amongst  themselves,  was  ances- 
tral property,  to  which  the  Y/^idow  and  childrert 
of  TureekooJah  Ghowdry  were  jointly  entitled,  in 
the  shares  and  proportions  recognized  by  the  Maho-* 
medan  law,  and  that  the  division  was  a  collusive  one 
and  in  fraud  of  their  two  Sisters  ;  and  an  Order  wa& 
accordingly  made  that  the  decision  appealed  againsti 
should  be  set   aside,   and    that   Sohhan   Khatoon^  the 
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Plaintiff,   should  be    put  in  possession  of  her  share        ^^^S- 

of  the  aneestnil  property  with  mesne  profits.  Eatima 

The  ancestral  property,  to  a  share  of  which  Sobhan  chowdrain 

Khatoon  was  thus  declared  to  be  entitled,  included  the     ,,    ^• 

1  p    Tij-        7       Mahomed 

Mehal  of   Bonae  Dohoo ;  but   on   the  4th  or    Marchj         Jan 

1837,  the  whole  of  that  3Iehal  was  sold  by  the  ^'««^^^^- 
Drputj^  Collector  of  Fatna  for  arrears  of  revenue, 
■and  realized  the  sum  of  Es.  22,100,  which,  after 
deducting  E.s.  1,730.  7a.  Cp.  arrears  of  revenue  due 
to  Government,  left  a  balance  of  Es.  20,369.  8a.  6p. 
divisible  according  to  the  decree  of  the  Sudder  Court 
of  the  4th  of  April,  1834,  among  the  heirs  of  Turce- 
^coolah  Cliozvdnj^  of  which  a  sum  of  Es.  3^665  Oa.  5p. 
belonged  to  the  estate  of  the  deceased,  Nijum  Ghoivdr?/^ 
in  respect  of  his  interest  (2  annas  16  gitndas  share)  in 
his  Father's  property.  This  sum  of  Es.  3,565  Oa.  Sp. 
appeared  to  have  been  applied,  together  with  the 
greater  part  of  the  residue  of  the  money  realized 
by  the  sale,  in  liquidation  of  some  debts  owing  by 
Kureemhuksh  CJioivdrij  midi  Sureetoolah  Ckowdry. 

While  the  above  suit  was  pending,  Surcetoolah 
Choivdry  married  one  Ruhnutoonissa^  and  on  the  occa- 
sion of  his  marriage  executed  a  Kalinnamah^  or  mar- 
riage settlement,  by  which,  in  lieu  of  her  dower,  he 
settled  upon  his  Wife,  amongst  other  property,  his 
interest  in  P^rgunnah  BelgacJiee ;  and  on  the  16th  of 
March^  1838,  Kureemhfksh  GJiowdry  married  the 
Appellant,  Niiseeha  Bebec  Chavjdrain^  and  in  like 
manner  settled  upon  her  a  moiety  of  his  interest  in 
Fergunnali  BelgacJiee^  and  in  Sepkmher^  1846,  he 
also  married  the  Appellant,  Falima  Khatoon  CJiotO" 
drain^  and  executed  another  marriage  settlement,  by 
which  the  remaining  moiety  of  Fergunnali  Belgachee 
was  setttled  upon  h<jr» 
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In  pursuance  of  these  settlements,  Ruhmutoonissa 
and  the  AppeUants  entered  into  possession  of  the 
hinds  thereby  conveyed,  let  them  to  tenants,  brought 
suits  for  the  recovery  of  the  rents  in  their  own  names, 
and  obtained  decrees,  and  in  every  way  enjoyed  the 
property  as  their  own. 

In  July^  1837,  AnundlocJmn  Nundij  and  others  insti- 
tuted a  suit  in  the  District  Court  of  Ragshye  against 
Sureetoolah  Choiodry^  Kureemhiihsh  Chowdry^  Sohhan 
Khatoon^  Arif  Choivdry^  Osman  Khatoon^  and  Eptkha- 
roonissa^  as  the  heirs  of  Nywn  Chowdry^  deceased,  to 
recover  a  sura  of  Us.  23,466  lOa.  8p.,  alleged  to  bo- 
due  from  the  deceased  Nyum  Choivdry^  and  a  decree 
was  made  by  the  Court  in  their  favour  on  the  31st 
of  December^  1842,  by  which  it  was  ordered,  that 
Siireetoolah  Ghoiudry  and  KureemhuJcsh  CJiotvdry^ 
Sohhan  Khatoon^  and  Eptlcharoonissa^  should  pay  the 
Plaintiffs  the  sum  of  Es.  23,466.  10a.  8p.  being  the 
amount  of  principal  and  interest  and  costs  of  suit, 
together  with  interest  up  to  the  date  of  payment — 
first,  from  the  property  left  by  the  deceased,  Nyum 
Chowdry^  and  that  if  the  same  should  not  be  suffi- 
cient, then  that  the  balance  should  be  paid  by  them 
from  the  proceeds  of  the  sale  of  the  right  of  the 
deceased,  Nyum  CJiowdry^  in  the  Mehal  of  Donae 
Dolioo,  . 

In  Jidy^  1845,  the  above  Plaintiifs  sold  their  rights 
under  the  decree  to  Nuj mninissa  Choivdrain^  and  she 
was  substituted  as  the  decree-holder  in  their  place. 
Nujuminissa  GJiow drain  thereupon  caused  Nyum  Chow- 
dryh  interest  in  the  Pcrgiimiah  Belgachee  to  be  put 
up  for  sale,  in  pursuance  of  the  decree,  and  became 
herself  the  purchaser,  at  the  price  of  Es.  16^000. 
She  then,  in  January^  1847,  instituted  a  suit    against 
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Tyureemluksh  Cliowdnj  and  his  Wives,  the  two  Appel-        18G8. 
lants,     Ruhumiitoonissa^  '  the    Widow    of    Sureetoolah      Fatima 
Chowdry^   Arif  Chotudry,   and  other  persons,   alleged  onowoRAm 
to  be  in  possession   of   PerqiinnaJi   Belc/achee,   for  the    ,      y. 
purpose  01   eniorcmg   her  decree   and   the   sale  made         jan 
in  pursuance  thereof,   and  of  obtaiaing  possession  of    ^"<^^^^^^. 
Nylin   Ghoivdry'^s  interest   in  that  FergunnaJi^    which 
she   alleged  amounted    to  a  4    annas   11   gundas   2 
coiorics  share. 

The  Court  decreed  the  entire  claim ;  but  three 
appeals  were  preferred — one  of  themx  by  Ruhumii' 
toonissa  and  the  Appellants,  aud  the  S udder  Dewanny 
Adaitdiitj  on  the  18th  of  November y  1856,  remanded 
the  case  for  further  inquiry,  when  the  interest  of  the 
debtor  in  the  Pergunnah  was  found  to  consist  of  a 
4  annas  8  gundas  3  cozuries  and  1  Jcrant  share,  and 
the  Court  accordingly  decreed  to  the  Plaintiff  posses- 
sion of  the  share,  with  mesne  profits. 

As,  however,  this  sum  of  Rs.  16,000,  realized  by 
the  sale  of  Nyum  Chozudry\3  interest  in  the  Vergun- 
nah^  was  not  sufficient  to  satisfy  the  claim  of  the 
decree-holder  under  the  decree,  a  petition  was  pre- 
sented for  further  execution,  in  pursuance  of  which 
Pergunnah  Belgachee  was  put  up  for  sale,  as  the  pro- 
perty of  Sureetoolah  Chowdry  and  Kurecmhiksh 
Choivdry.  On  that  occasion  one  Khoondlcar  All- 
moodden  was  deolared  the  purchaser,  and  paid 
Es.  8,287.  8a.  into  Court,  as  earnest  money ;  but 
he  failed  to  complete  the  sale,  and  the  deposit  be- 
came forfeited.  Although  the  sum  thus  forfeited 
considerably  exceeded  the  sum  of  Es.  3,565.  Oa.  5p., 
which  alone  the  decree-holder  was  entitled  to  receive 
from  Kurcemhiksh  Choivdry  and  Sureetoolah  Choiv- 
dry^ under  the  decree   which    had  thus  been  satisfied, 
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Niijiunuiissa  Ghoivdrain  prayed  for  another  sale  of 
Pergiinnah  Bclgoxhce^  and  a  proclamation  for  such  sale 
was  issued.  Against  this  sale  Ruhmnutoonissa  and  the 
Appellants  presented  a  petition  to  the  Court  in  May^ 
ISIQ,  in  which,  after  stating  that  their  property  in 
Pergunnah  Belgachee  had  been  ^attached  as  the  pro- 
perty of  the  Debtor,  and  had  been  ordered  to  be 
sold,  and  that,  in  order  to  save  their  property,  it  was 
necessary  to  deposit  in  Court  the  full  amount  recover- 
able by  the  decree-holder  ;  they  averred,  that  they 
had  mortgaged  their  interest  in  the  Pergunnah  to 
raise  the  money,  and  prayed  to  be  permitted  to  pay  the 
amount  of  the  decree  into  Court,  and  that  the  Pergun- 
nah should  be  released  from  the  attachment  and  sale. 

When  this  petition  was  read  in  Court,  the  Principal 
Sudder  A  meen  asked  the  Pleader  for  the  PetitionerSj 
whether  his  Clients  had  any  objection  to  the  payment 
to  the  decree-holder  of  the  amount  which  he  wished 
to  deposit  in  Court.  The  Pleader  answered  this 
question  in  the  following  words  ; — '''  I  will  bring  a 
regular  suit  for  setting  aside  the  summary  Order, 
rejectiDg  the  claim,  but  the  sale  cannot  be  stayed 
unless  the  amount  recoverable  by  the  decree-holder  is 
deposited.  I,  therefore,  deposit  the  amount  for  the 
purpose  of  it  being  paid  to  the  decree-holder,  and 
pray  that  the  said  sum  be  paid  to  the  decree-holder, 
and  the  sale  be  stayed."  The  Petitioners  were  there- 
upon ordered  to  pay  down  the  full  amount  due  to 
the  decree-holder  immediately,  and  accordingly  paid 
Es.  29,640.  10a.  Ip.  into  Court,  which  amount  was 
paid,  together  with  the  forfeited  deposit,  on  the  .I2th 
of  Scjjtemher^  1849,  to  Nujuminissa  Choivdrain. 

Subsequently,    although    she    had    now    received 
Es.  55j027   in  cash  and  laud,   in  satisfaction  of   her 
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original  decree  for  Es.  23,466,  Nujuminissa  Cltowdram 
obtained  from  the  Sadder  Deiuann?/  AdaidufyontliG  olst 
of  Marchj  1851,  an  Order  for  the  revival  of  fcbe  execu- 
tion case,  for  enforcing  the  decree  ;  in  accordance  with 
which,  an  Order,  dated  the  1 3th  of  Mcaxk,  ]852,  was 
sent  to  the  Judge  of  Dacccij  requesting  him  to  cause 
Pergunnah  Belgachee  to  be  again  put  up  for  sale,  for 
the  purpose  of  realizing  a  sum  of  Rs.  13,152.  10a.  Up., 
alleged  to  be  yet  due  upon  the  deoree,  together  with 
costs  of  sale.  In  pursuance  of  this  Order,  the  pro- 
perty was  put  Bp  for  sale,  and  sold  for  Es.  35,375  ; 
but  on  the  28th  of  June^  1853,  after  the  purchase- 
money  had  been  deposited^  Ruhumidoonissa  presented 
a  petition,  detailing  the  above-mentioned  circum- 
stances, and  praying  that  the  sale  might  be  sta3^edy 
and  that  the  execution  Creditors  might  be  ordered  to 
refund  her  share,  being  a  moiety  of  the  sum  which 
they  had  received  in  excess  of  their  rights  under  the 
decree.  On  the  6th  of  Juhj^  1853,  the  Appellants 
presented  a  similar  petition ;  but  by  an  Order,  dated 
the  29th  of  .4/?r27,  1854,  the  Principal  Sadder  Amcen 
rejected  bath  petitions,  on  the  ground  that  the 
Petitioners  ought  to  have  brought  a  regular  suit,  and 
could  not  obtain  relief  in  a  summary  manner  upon 
petition  *  and  also  that  the  objection  to  the  sale  was 
not  taken  in  time.  The  sale,  however,  was  subse- 
quently set  aside  for  some  informality,  and  a  sale  de 
novo  ordered  to  take  place  on  the  5th  of  December^ 
1854,  whereupon  RaJmmiitoonissa  and  the  Appel- 
lants presented  another  petition,  praying  that  this- 
second  sale  might  be  stayed,  on  the  ground  that  the 
decree-holders  had  already  realized  far  more  than  the 
sum  of  Es.  3,565,  that  being  the  amount  of  Ni/um 
Chowdrifs   interest    in    Boncie  DohoOy   and    the    only 
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sum  to  which  they  were  entitled  under  the  terms  of 
their  decree.  Niijiiminissa  Clioiv drain  objected  that 
the  whole  of  Donae  Dohoo  had  belonged  to  Nyum 
Ghovjdrjj^  and  that  Kureemhuksh  Chowdnj  and  Suree- 
toolah  Ghotudry  had  received  Es.  18,482  out  of  that 
propertj^,  and  were  also  in  the  actual  possession  and  en- 
joyment of  other  property  which  had  belonged  to  the 
deceased  Ni'um  GJioiudry^  and  was  liable  to  satisfy 
their  decree.  The  Judge,  however,  held,  in  accord- 
ance with  the  decree  of  the  4th  of  April^  1834,  that 
Nijum  Choivdrij  vras  only  entitled  to  Us.  3,565  out  of 
the  proceeds  of  Donae  Dohoo ;  and  as  more  than 
that  sum  had  already  been  realized,  and  there  w^as 
no  other  property  of  Nyum  Chowdry  subject  to  the 
decree,  he  stayed  the  sale,  and  directed  that  the 
decree  of  Sadder  Deivannjj  Adawlut  should  be 
returned  with  a  certificate  that  it  v/as  fully  satisfied. 
From  this  Order  Najumlnissa  Ghowdrain  presented 
a  petition  of  appeal  to  the  Sadder  Dewanny  Adaivlut^ 
who  rejected  her  petition,  with  costs. 

In  JaJy^  1858,  the  Ruhamutoonissa  executed  a  deed 
of  gift,  by  which  she  assigned  to  the  Appellants  her 
share  of  the  Es.  29,640  deposited  in  Court  to  pre- 
vent the  sale  of  Pergimnah  Belgachee. 

On  the  23rd  of  Jiine^  1859,  the  Appellants  filed 
the  plaint  in  respect  of  which  this  appeal  was 
brought  against  Nujuminissa  Chowdrain  and  her 
Husband,  Fakeerooden  Mohomcd  Ahsan^  alias 
Azeemooddcen  GJiowdry^  in  the  Court  of  the  Prin- 
cipal Siidder  Ameen  of  the  District  of  Raj  shy  e^  and, 
after  reciting  the  above  facts,  and  alleging  that 
Nujuminissd's  name  only  had  been  used,  and  that 
the  decree  was  really  the  property  of  the  Husband, 
claimed  the  return  of  the  sum   of  Es.   29,440   (paid 
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into  Court  on  the  7th  of  Majj^  1819),  together  with 
an  equal  amount  for  interest  thereon,  amounting  in 
the  whole  to  Es.  59,281.  4a.    lOp. 

Najumlnissa  Chowdralii  put  in  a  written  state- 
ment by  way  of  answer,  in  whicli  she,  first,  denied 
the  right  of  the  Appellants  to  prefer  any  claim,  on 
the  ground  that  they  were  not  parties  to  the  original 
decree  against  Nijum  Choiodnj  ;  secondly,  she  alleged 
that  the  whole  of  Domic  Dohoo  belonged  to  Nyum 
Ghowdry^  and  not  a  2  annas  1 6  gimdas  share  only  ; 
thirdly,  she  alleged  that  Sureetoolah  Choiudnj  and 
Kureemhiiksh  Choiodry  had  been  in  possession  of  the 
share  of  Nyum  Chowdry  in  Tcrgunnah  Belgachec^ 
from  his  death  in  1819,  up  to  the  sale  in  1816,  in 
execution  of  her  decree  ;  and  had  received  and  appro- 
priated more  than  Es.  3,000  per  annum  out  of  the 
profits  thereof,  for  which  they  were  consequently  liable 
to  account  to  her  ;  fourthly,  she  denied  the  alleged 
gift  from  lluhmidoonissa  to  the  Appellants ;  fifthly, 
she  pleaded  that  such  a  gift  was  not  valid  under  the 
Mahomedan  law ;  sixthly,  she  averred  that  by  the 
Order  of  the  29th  April^  1854,  the  matters  sought 
to  be  put  in  issue  by  the  plaint  bad  already  been 
decided ;  seventhly,  she  asserted  that  the  purchase 
of  the  decfee  was  made  by  her  for  her  own  benefit, 
and  not  in  her  name  for  the  benefit  of  her  Husband  ; 
and  lastly,  she  denied  that  the  shares  of  Sureetoolah 
Choiodry  and  Kureembuksh  G  how  dry  in  Pergunnah 
Belgachee^  which  were  ordered  to  be  sold  in  execution. 
of  her  decree,  were  the  property  of  the  Appellants,  or 
of  Ruhumutoonissa,  under  their  Kahms  or  marriage 
settlements.  The  answer  of  her  Husband  denied 
that  the  purchase  of  the  decree  was  made  for  his 
benefit,  and  also  the  right  of  the  Appellants  to  bring 
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the  suit,  on  the  ground  that  they  were  not  parties  ta 
the  original  decree. 

On  the  8th  of  June^  1860,  the  Principal  8 udder 
Amcen  fPunchanun  Banerjea)  pronounced  his  deci- 
sion. After  stating  the  points  raised  by  the  defen- 
dants, the  Judge  observed,  that  there  was  one  issue 
of  law,  whether  the  suit  was  adn^issable,  when  neither 
the  Plaintiffs  nor  their  Donor  were  parties  to  the 
execution  case.  There  were  also  three  issues  of 
fact :  first,  whether  the  property  ordered  to  be  sold 
belonged  to  the  Plaintiffs  or  their  Donor,  by  virtue 
of  the  Kahins  or  not ;  second,  whether  Rithumu- 
toonissa  had  executed  a  deed  of  gift  of  her  interest, 
and,  if  so,  whether  such  gift  was  valid ;  third,, 
whether  the  decree-holder  by  causing  an  attachment, 
contrary  to  the  decretal  Order,  had  fraudulently  and 
illegally  realized  the  amount  claimed  in  the  Order. 
As  to  the  issue  of  law,  the  Judge  decided  in  favour 
of  the  Appellants.  Passing  then  to  the  issues  ol 
fact,  the  Judge  found  that  the  Kahins  had  been 
proved  by  the  testimony  of  respectable  witnesses ;. 
that  they  had  on  different  occasions  been  produced  in 
Court ;  and,  on  their  being  found  to  be  proved,  the 
Plaintiffs  and  Euhitmutoonissa  had  obtained  decrees- 
on  the  strength  of  them  'j  and  that  they  had  been 
admitted  as  genuine  in  other  suits,  by  persons  whose 
interests  would  be  injured  by  them.  He  held,  more- 
over, that,  independently  of  the  Kahins^  upon  the 
assumption  that  the  decree-holder  had  illegally  re- 
covered the  Plaintiffs'  money  in  excess  of,  and  con- 
trary to  the  decretal  order,  she  was  bound  to  refund 
jt,  and  he  pointed  out  that  the  conduct  of  the  Plain- 
tiffs, in  depositing  the  money  in  Court,  although  not 
only    m.eans   of   regainiug    tlieir    rights,    v/as    a 
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natural  step,  and  such  as  a  prudent  owner  might 
reasonably  be  expected  to  adopt,  under  the  circum- 
stances. The  second  and  third  issues  of  fact  were 
considered  together,  and  the  Judge  arrived  at  the 
<3onclusion,  that  the  fact  of  the  decree-holder  having 
unjustly  recovered  Es.34,363,  in  excess  of  her  claim, 
was  fully  established  ;  and  that  as  Es,  29,640,  a  part 
t)f  that  sum,  had  been  deposited  in  Court  by  the 
Plaintiffs,  they  were  entitled  to  recover  that  sum  with 
interest.  Lastly,  he  found  that  Nujmnmissa  Chowdram 
had  purchased  the  decree  on  her  own  account,  and  not 
in  trust  for  her  Husband;  and  he  accordingly  decreed 
that  the  amount  claimed,  with  interest  and  costs, 
should  be  paid  by  her  to  the  Plaintiffs,  but  dismissed 
the  suit,  with  costs,  as  against  the  Husband. 

Niij'uinirdssoj  Clioiodrain  appealed  from  this  decision 
to  the  High  Court  of  Judicature  at  Fort  William, 
The  appeal  was  heard  before  Messrs.  Raikes  and  Seton. 
Karr^  two  of  the  Judges  of  that  Court,  on  the  lOth  of 
Jidi/^  1863,  when  the  decree  of  the  Lower  Court  was 
reversed,  on  a  ground  not  taken  in  the  Court  below, 
namely,  that  as  the  rights  and  interests  of  the  judg- 
ment Debtors  were  alone  advertised  for  sale,  the  sale, 
under  such  circumstances,   eould  not  have  deprived 

the  Plaintiffs  of  any  right  or  interest  they  really  had 
in  the  property,  and  that,  therefore,  the  payment  of 
the  debt  by  them  was  not  necessary  to  protect  their 
interests,  but  was  a  voluntary  payment,  for  the  reco- 
very of  which  they  had  no  right  of  action  against  the 
judgment  Creditors,  and  the  Court  thereupon  made 
a  decree  dismissing  the  Plaintiff's  suit,  with  costs, 
in  both  Courts. 

From    this    decree  Fatima  Kliatoon   and    Ntiseeha 
Behce   appealed  to    the    Queen    in    Council.      Nujf.i" 
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1868.       miidssa   GJiowdrain  having  died,    pending  the  appeal, 
Fatima     the  present  Respondents  were  substituted  as  her  heirs. 

KdATOON 

OiiowDRAiN        ^s  the  Respondents  did  not  appear,  the  appeal  was 

Mahomed    hoard  cx  parte. 
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CnowDiiY.  ^^^.    Q^^^,^^  ^^^  ^^^  AppeUants. 

There  can  be  no  question  that  the  Appellants  and 
Euhmnutoonissa  were  entitled  under  their  Kahinna- 
mahs^  to  their  respective  shares  claimed  by  them  in  the 
Fergumiah^  and  the  Appellants  are  also  now  entitled, 
under  the  deed  of  gift  of  July^  1858,  to  the  share  of 
Uuhumittoonissa^  in  the  Es.  29,610.  10a.  Ip.  It  is 
clear,  that  Nujwmnissa  Ohotvdrain  had  no  right  to 
receive  under  her  decree  more  than  Rs  3,565,  out  of 
the  proceeds  of  the  sale  of  JDonac  Dohoo^  the  same 
being  the  whole  amount  of  Njjum  CJiowdrifs  interest 
therein.  The  effect  of  that  decree,  it  is  submitted, 
was  to  give  the  decree-holders  a  right,  first,  to 
realize  the  other  property  left  by  Nyum  Clioivdrij^ 
and  apply  the  proceeds  in  satisfaction  of  the  decree ; 
and,  secondly,  if  such  proceeds  proved  insufficient, 
to  obtain  payment  of  the  balance  out  of  the  sum 
of  Es.  3,565.  Oa.  5p.,  the  value  of  Nyum  Ghotvdnfs 
interest  in  Donae  DoJioOj  which  sum  had,  in  fact, 
been  applied  in  payment  of  debts  owing  by  Kiireeni- 
hiiksh  Qhoiodry  and  Sureetoolah  Ghowdry.  The  Court 
below  entirely  misconceived, first,  the  facts  established, 
and,  secondly,  the  true  question  at  issue,  and  was 
wrong  in  deciding  that  the  payment  of  the  sum  of 
Es.  29,640.  10a.  3 p.  into  Court  was  such  a  volun- 
tary payment,  as  to  render  it  irrecoverable  in  the 
present  suit ;  and  as  Nitjiimmissa  Ohoivdraln  had 
wrongfully  received  that  sum  under  her  decree,   the 
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High  Court  ought  to   have  ordered  her  to  repay  the        i868. 
same  to  the  Appelhmts,  with  interests  Fatima 

The  Eight  lion.  Lord  Eomilly.  HowoRAm 

Mahomed 

This  case,  when  divested  of  all  that  which  is  not  (jho\vdey 
material  to  the  question  before  this  Board,  may  be 
stated  as  follows  : — The  Appellants,  two  Sisters,  who 
had  married  individuals  of  the  same  family,  became 
entitled,  under  what  we  should  in  this  country  call 
a  marriage  settlement,  to  dower  in  the  form  of  a 
charge  on  an  estate  or  property  which  had  belonged 
to  a  person  of  the  name  of  Nijum  Ghowdry.  He 
having  died  in  debt,  his  heirs  or  representatives 
were  sued  by  various  persons,  and,  among  others, 
by  those  whom  the  Eespondents  now  represent, 
to  recover  some  very  considerable  debts  alleged  to 
have  been  due  by  him  ;  in  which  suit  they  obtained 
judgment.  Under  that  judgment  certain  other  pro- 
perties were  attached  and  sold,  and  the  judgment 
was  in  part  satisfied.  If  it  were  necessary  to  look 
into  the  particulars  of  these  numerous  and  somewhat 
complicated  proceedings,  it  would  probably  appear 
(and  that  alone  would  be  a  ground  upon  which  the 
Eespondents  must  be  held  disentitled  to  retain  the 
money  they  have  received)  that  this  judgment  was  in 
effect  satisfied ;  that  all  that  the  decree  of  the  Court 
had  entitled  the  Eespondents  to  take  out  of  the 
different  properties  in  question  had  been  paid  and 
satisfied  in  one  way  or  another ;  and  was  received 
by  them  so  as  to  disentitle  them  to  institute  or  to  con- 
tinue any  further  proceedings  against  these  properties 
in  respect  of  the  claim  now  in  question.  However, 
they  did,  in  fact,  obtain  an  authority,  under  one  of 
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the  many  proceedings  that  have  taken  phice,  to  sell 
the  estate  upon  which  the  do^Yer  of  the  Appellants 
was  charged. 

In  order  to  prevent  that  sale,  which  would  have 
been  mischievous  and  prejudicial  in  the  highest 
decree  to  the  rights  of  the  now  Appellants,  they,  upon 
a  proceeding  which  they  instituted,  and  under  the 
authority  of  the  Court,  not  voluntarily,  but  under 
protest,  and  because  they  were  compelled  to  take 
that  step  in  order  to  prevent  the  sale  of  the  estate, 
paid  in  sum  of  between  Rs.59,000  and  Es.60, 000  into 
Court ;  and  it  appears  that  that  payment  into  Court 
having  taken  place  in  order  to  prevent  a  sale  of  the 
property,  under  which  the  rights  of  all  parties,  and, 
among  others,  of  the  Appellants,  were  expressly 
reserved,  the  question  arose,  and  arose  in  rather  a 
singular  form,  whether  the  money  should  remain  iu 
Court,  or  whether  it  might  not  be  paid  over  to  the 
Eespondents.  Undoubtedly  the  Appellants'  Pleader 
consented  at  once  that  the  money  should  be  paid  over 
to  them. 

The  money  that  had  been  paid  into  Court,  not 
voluntarily,  but  uuder  this  species  of  compulsion,  and 
for  the  purpose  of  preventing  this  injurious  sale  of 
the  property,  was  paid  over  accordingly  ;  the  only 
voluntary  acts  which  was  done  being  the  consent  given 
by  the  Appellants,  that  the  money,  instead  of  re- 
maining in  Court,  should  in  the  meantime,  and  until 
the  rights  of  the  parties  could  be  settled  by  the  final 
decree  of  the  Court,  be  paid  over  to  the  Eespondents. 
Afterwards,  when  ail  these  circumstances  came  before 
the  Zillah  Court,  and  all  the  questions  were  raised 
which  either  party  thought  fit  to  raise,  or  had  the 
power  to  raise,  in  the  then  state  of  the  suits,  the 
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Appellants  obtained  a  decree,  dated  the   8tli  of  June^  1868. 

3  860,  in   their  favour   against   the   Eespondonts,   for  Fatima 

the   sum  of  Es.    69,281    and  a  fraction,   being   the  p?"^^'''''' 

amount  paid  by  them  into  Court  as  before  mentioned.  v. 
Against  this  decree  an  appeal  was  lodged,  which  was 
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carried  before  the  High  Court  of  Judicature  at  C^^^^^^^^i^^- 
Fort  William  in  Bengal.  The  High  Court,  having 
considered  the  whole  case^  did  not  in  any  way  enter 
into  the  merits  of  the  case  itself,  or  of  the  decision  of 
the  Court  below,  at  least  upon  the  grounds  upon 
which  the  case  had  been  decided,  but  took  the  point 
for  themselves,  that  by  law  the  payment  to  the 
Eespondents  of  the  money  of  the  Appellants,  under 
the  circumstances  in  which  it  was  made,  constituted  a 
voluntary  payment  with  the  full  knowledge  of  the  facts, 
and,  therefore,  that  the  money  could  not  be  recovered 
back.  If  it  bad  been  such  a  payment,  no  doubt  such  is 
the  law ;  but  when  we  look  at  the  circumstances  of 
the  petition  of  the  Appellants,  dated  the  17th  oi  Ma?jj 
1849,  when  the  money  was  paid  into  Court,  we  find^ 
in  the  first  place,  it  was  not  a  payment  at  all.  It  was 
originally  a  mere  deposit  in  Court  of  the  full  amount 
recoverable  by  the  decree-holder.  It  was  deposited^ 
under  protest,  for  the  purpose  of  preventing  an  in- 
jurious sale  of  the  whole  propert3\  Then  it  appears 
that  upon  the  reading  of  the  petition,  the  Pleader  for 
the  Petitioners  was  asked,  whether  his  Clients  had  any 
objection  to  the  payment  to  the  decree-holder  of  the 
amount  which  had  been  so  deposited ;  and  the  answer 
was,  *^  I  will  bring  a  regular  suit  for  setting  aside  th© 
summary  Order  rejecting  the  claim,  but  the  sale  can- 
not be  stayed  unless  the  amount  recoverable  by  the 
decree-holder  is  deposited  :  I,  therefore,  deposit  the 
amount  for  the  purpose  of  its  being  paid  to  the  decree- 
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holder,  and  pay  that  the   said  sum  be  paid  to   the 
decree-holder  and  the  sale  be  stayed," 

Those  were  the  circumstances  under  which  the 
money  was  paid,  the  payment  being  clearly  no  volun- 
tary payment ;  and  the  suit  having  been  determined 
on  its  merits  in  favour  of  the  Appellants,  they  are 
clearly  entitled  to  recover  this  money  back  again. 
Therefore,  the  Order  that  we  shall  advise  Her  Majesty 
to  make  is,  that  the  decree  of  the  High  Court  of 
Judicature,  reversing  the  decree  of  the  Zillah  Court, 
be  reversed,  and  that  the  decree  of  the  Zillah  Court 
be  confirmed  ;  and  that  the  Appellants  be  held  en- 
titled to  recover  Es.  59,821  and  a  fraction,  as  decreed 
by  the  judgment  of  the  8th  of  June^  1860.  It  is 
satisfactory  to  feel,  as  their  Lordships  have  not  entered 
into  the  merits  of  the  case  on  the  many  points  argued 
in  the  Zillah  Court  and  in  the  High  Court,  that 
substantial  justice  will  be  done  by  the  Order  which 
they  will  now  advise  Her  Majesty  to  pronounce  ;  for 
it  is  perfectly  clear,  on  the  one  hand,  that  the  Eespon- 
dents  had  no  right  to  this  money  out  of  that  estate  at 
all,  they  having  been  satisfied  to  the  extent  that  the 
former  decrees  of  any  Court  or  Courts  entitled  them 
to  recovery  out  of  that  property  ;  and,  on  the  other 
hand,  it  appears  perfectly  clear,  that  the  Appellants 
paid  this  money  merely  for  the  purpose  of  preventing 
a  sale  of  the  property,  so  that  they  are,  in  justice  as 
well  as  in  law,  entitled  to  recover.  The  Appellants 
must  also  be  held  entitled  to  the  costs  of  the  appeal, 
and  of  the  reversal  of  the  decree,  and  to  the  usual 
interest,  at  the  current  Court  rate,  upon  the  sum  to 
which  they  are  so  entitled. 
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SoORENDBONATH  EOY  -  ^  -  Appsllaut ; 

AND 

Mu6SAMUT   Heeramonee    BuRMONHiAH,     Respondent,^ 

On   appeal  from   the  High   Oourt   of  Judicature 

at  Bengal. 

X  HE  parties  in  this  case  were  Hindoos,  members  of  isth  &  igth 
a  family  who  many  generations  ago  emigrated  from  ^.^^^v-^ns^  * 
Mithila^  where  the  Mitacshara  prevails,   and  settled  le^ce^-^^^^^' 

*  Present  .-—Members  of  the  Judicial  Committee— ThQ  Right  otaT^eS^ 

Hon.  the  Lord  Justice  Wood,  the  Right  Hon.  the  Lord  Justice  rule  of  de- 

Selwyu,  and  the  Right  Hon.  Sir  James  William  Oolvile.  scent  in  a 

Assessor  : — The  Right  Hon.  Sir  Lawrence  Peel.  ingVrom^  the 

ordinary 
course  of  descent  common  in  the  locality  among  people  of  the  like  class 
or  race,  stands  upon  the  footing  of  the  usage  or  custom  of  the  family, 
which  having  a  legal  origin  and  continuance,  regulates  the  succession. 
So  close  a  connection  exists  in  Hindoo  Law  between  religion  and  suc- 
cession to  property,  that  the  preferable  right  to  perform  the  Shradh,  or 
funeral  oblation  to  the  last  owner,  is  a  primary  fact  to  be  taken  into 
consideration  in  determining  the  rule  which  is  to  govern  the  right  of 
succession. 

A  Hindoo  family  migrated  many  generations  ago  from  Mithila,  where 
the  Mitacshara  was,  and  still  is,  the  prevailing  law ;  and  settled  in  Bengal, 
where  the  Daya-hhaga  prevails,  acquiring  real  and  personal  property 
situate  there.  The  family  continued  joint,  retaining  their  customs, 
usages,  and  religious  observances,  as  before  their  migration,  according 
to  the  doctrines  of  the  Mitacshara  : — Held,  on  a  question  of  succession, 
that  the  Mitacshara,  and  not  the  Daya-hhaga,  the  lex  loci,  was  tho 
governing  authority  to  determine  the  right  of  succession. 

As  the  presumption  is,  that  the  members  of  a  family  so  emigrated 
continue  such  family  customs,  the  onus  is  upon  a  party  who  alleges 
cessation  of  such  customs  to  prove  that  fact. 

Semble.  A  family  who  had  so  emigrated  may  retain  its  religious  rites 
and  observances,  and  yet  acquiesce  in  a  devolution  of  property,  in  the 
common  _  course  of  descent  amongst  persons  of  the  same  race,  in  the 
District  in  which  they  have  settled. 

According  to  the  Mitacshara,  a  first  Cousin  is  entitled  to  succeed  to 
the  estate  to  the  exclusion  of  his  deceased  Cousin's  childless  Widow. 

A  Will  of  a  Hindoo,  whose  family  were  governed  by  the  Mitdcshard^ 
made  in  favour  of  his  first  Cousin,  who  lived  in  joint  estate  with  him, 
to  the  disinherison  of  his  Widow,  except  a  small  provision  for  hef 
maintenance,  in  the  event  of  her  leaving  the  family  home,  in  the  cir- 
cumstances, and  upon  the  evidence,  declared  proved  and  established. 

VOL.  xri.  ^ 
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1868.       ill  Bengal.      The  principal  point  raised  by  the  appeal 

SooREN-     was,  with  respect  to  the  right  of  succession  to  real  and 

i^ronathRoy  pgj^gQQ^i  estate  situate  in  Bengal^   between  the  repre- 

MuBSAMUT    sentatives  of  two  first  Cousins,  jx^Lm^^  P aresnauth  and 

'Heehamonee  ... 

BuRMoNEAE.  BatGoMautli^  joint  in  estate,  descendants  of  their 
Grandfather,  Khoderam  Boy^  of  the  Ehettrg  caste,  in- 
volving the  question,  whether  the  succession  was  to  be 
governed  by  the  Mitacshara^  the  law  of  the  place  from 
whence  the  family  emigrated,  which  law  and  religious 
observances  it  was  alleged  had  been  followed  by  the 
family  after  they  resided  in  Bengal ;  or,  whether  the 
Daya-hhagay  the  lex  loci^  was  to  govern  the  succession* 
If  the  former  law  prevailed,  Paresnauth  succeeded  as 
heir  to  BatooJmauth  in  preference  to  the  Eespondent, 
his  childless  Widow,  who  relied  on  the  Baya-hhaga^ 
as  regulating  her  right  to  succeed  to  her  deceased 
Husband's  estate.  The  second  question  related  to  the 
validity  of  a  Will  made  by  BatooJcnauth  in  favour  of 
Paresnauth^  which,  subject  to  a  small  allowance  for 
maintenance,in  the  event  therein  specified,  disinherited 
his  Widow,  and  which  testamentary  disposition  was 
invalid  if  the  Baya-hhaga  prevailed.  The  Eespon- 
dent also  relied  upon  a  deed,  alleged  by  her  to  have 
been  executed  by  her  Husband,  making  her  his  heiress. 
The  suit  was  brought  by  the  Eespondent  against 
the  Appellant,  the  son  of  Paresnauth^  then  a  Minor, 
by  his  Guardians,  his  Grandmother  and  Mother,  to 
oust  him  from  the  possession  of  a  moiety  of , the  family 
estate,  real  and  personal,  the  entirety  of  which,  he  was 
in  possession  of ;  and  which  moiety  formerly  belonged 
to  BatooTmathy  the  Respondent's  Husband.  The 
Eespondent,  in  her  plaint,  grounded  her  title  under 
a  deed,  called  a  Nedurshun  Putter^  which  she  alleged 
had  been  executed  in  her  favour  by  her  late  Husband 
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during  his   last   illness,  constituting  her  his  heiress.        ises. 
This  deed  the  Eespondent  asserted  had  been  wrong-      So^^^ 
fully  taken  possession  of  and  destroyed  by  Paresnauth.   dro^athEoy 
The  Respondent  also  alleged  in  the  plaint,  that  her    Mussamut 
late  Husband  had  at  the  same  time  given  her  a  verbal   j^^qneah* 
direction  or  authority  to  adopt  a  Son  to  him,  but  v^hich 
she  had  not  acted  upon.     This  deed  and  the  verbal 
authority  were  afterwards,  in  the  course  of  the  suit, 
abandoned  by  the  Eespondent ;  and,  consequently,  no 
issue  was  raised  on  those  allegations.     The  Respon- 
dent also  sought  by  her  suit  to  obtain  a  decree  for  the 
concellation  of  the  before-mentioned  Will,  which  she 
alleged  had  been  fabricated  and  forged  by  Paresnauth, 
There  was  no  allegatic  n  in  the  plaint  that  she  was 
his  heiress-at-law,  which  she  would  have  been  if  the 
succession  had  been  governed  by  the  doctrines   and 
rules  of  the  Daya-hhaga, 

The  Appellant  by  his  Guardians,  in  his  answer, 
denied  the  existence  of  the  Nedurshun  Putter^  as  well 
as  the  alleged  verbal  authority  to  adopt  a  Son ;  and 
insisted  on  the  genuineness  of  the  Will  of  Batooh- 
nauth^  as  having  been  duly  executed  by  him,  sub- 
mitting, that  even  if  such  Will  hac'  not  been  duly 
executed,  the  Eespoadent,  as  Widow,  would  have 
only  been  entitled  to  an  allowance  for  maintenance, 
which  was  provided  her  by  the  Will,  as  the  property 
was  joint  property,  and  as  such,  held  and  enjoyed  by 
the  two  Cousins  whose  family  had  migrated  into 
Bengal  from  the  North  Western  Provinces^  from 
whence  they  had  brought  with  them,  and  continued 
to  use  at  their  births,  marriages,  and  funerals,  the 
rites  and  ceremonies  prescribed  by  the  Shastres  of 
those  Provinces,  and  had  continued  to  have  them 
performed  by  PuroMts,  or  family  Priests.     That,  like 
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1868.       Komrouj  Brahmias,  belongiag  to  the  same   country, 
SooREN^      they  had  never   raarried  into    Bengodlee  families,  and 
dronathEoy  j^^^   continued   to   have    their   rights    of    succession 
MussAMrT    Dfoverned  by  the  doctrines  of  the  Mitacshara,  by  which 

HEEBAMONEE       ^  ...  .      .  . 

Btjemoneah.  Law,  it  was  insisted,  that  an  undivided  Cousin  would 
succeed  in  preference  to  the  Widow  of  a  deceased 
coparcener. 

It  was  contended  by  the  Respondent  in  the  replica- 
tion, that  the  Daya-hhaga  governed  the  succession  to 
property  in  the  joint  family  of  her  late  Husband  and 
the  Appellant's  late  Father ;  and  that,  under  that 
Law,  she,  as  Widow,  was  entitled  to  succee  d  to  her 
Husband's  moiety  in  the  joint  estate. 

It  appeared  from  the  evidence^  that  Paresnauth 
performed  the  Shradh  of  Batooknauth  as  sole  heir  to 
him  according  to  the  Mitacshara  Shastres  ;  and  that 
the  Will  had  been  proved  in  the  Civil  Court  of 
Niiddea^  under  Act,  No.  XX.  of  1841,  and  acted 
upon  by  Paresnauth^  under  the  Court's  certificate, 
up  to  the  time  of  his  death,  which  event  took  place 
about  two  years  after  he  was  in  possession  of  Batooh- 
nauthh  moiety  of  the  family  estate,  , 

The  facts  of  the  case,  and  the  nature  and  effect 
of  the  evidence  upon  the  above  issues,  are  very  fully 
stated  in  their  Lordships'  judgment. 

The  decree  of  Mr.  Littledale^  the  Judge  of  Zillah 
Nuddea,  dated  the  l7th  of  Septeml)er^  1859,  decided 
in  favour  of  the  Will  ^executed  by  Batooknauth, 
which  it  established;  and  that  Judge  held  as  a 
sequence,  that  it  was  unnecessary  to  go  into  the 
remaining  issue,  viz.  : — ^^whether  the  question  of 
inheritance  was  to  be  determined  by  the  Shastres  of 
Bengal  or  of  the  North  Western  Provinces, 

The    Respondent  appealed  from   this   decree,  and 
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pending  the  appeal  to  the  High  Court  the  Appellant,       iS68. 
having  come  of  age,  was  made  a  party  in  the  place  of      Sooren- 
his  Guardians.  dronathRoy 

The    appeal     was   heard   before    Messrs.     Trevor.    Mussamut 

fi         Heeeamoneb 

Seton-  Carr^   and  Jackson^   three  oi  the  J  udges  of  the  Burmoneah. 

High  Court,   who,   by  their  judgment   and    decree, 

dated  the  12th  of  September^  1862,   held,  that  it  was 

incumbent,  in  the  first  instance,  on  the  Respondent  to 

show  her  title  to  sue  ;  and  that  on  her  admission  as 

to  the  origin  of  the  family  and  their  migration  from 

Mithila   into  Ben^al^   she  was  bound  to   satisfy  the 

Court   that    the    Daya-hhaga    was    the   law    which 

regulated  the   succession ;   and  that  such  succession 

was  no  longer  governed  by  the   Mitacashara ;  and 

that    the    Court,    if   the    Daya-hhaga    was    shown 

to   govern,     would    afterwards   consider   and    decide 

whether   the  Will   was  genuine   or  a  forgery.     The 

Court   then    decided    on    the   evidence ;   first,    that 

the  family  had  been  for  some  generations  governed 

by  the  Bengal  Law  of  succession ;   and  secondly,  the 

Court  agreed  with  the  Judge  of  the  Court  below  in 

placing  no  reliance  on  the  evidence  of  the  Eespon- 

dent's   witnesses,    which   went   to   prove  the  Will  a 

forgery  ;  but  nevertheless  held,  looking  at  the  internal 

probabilities,  and  on  the  direct  evidence  thereto   of 

the  subscribing  witnesses,  that  the  Will  was  not  duly 

proved,  and  by  the   decree,   declared  the  Eespondent^ 

as   the   Widow   and   heiress-at-law   of  Batoohnaufhy 

entitled  to  the  moiety  of  the  estate. 

The  present  appeal  was  brought  from  this  decree. 

Sir  E.  Palmer^  Q.C.,    and  Mr.   Leith^  for  the 
Appellant. 

Two  questions  arise,  first,  with  respect  to  the  Will 
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1868.        of  Batooknauth^  made  in  favour  of   Paresnauth,  we 
SooREN-      submit,  that  the  High  Court  were  wrong  in  their  esti- 
deonathRoy  ^Q^j^Q  Qf  ii^Q  evidence,  and  that  the  decree  of  the  Zillah 
MussAMUT    Court  upon  that  point  ought  to   have  been  affirmed 
Btjrmoneah.  by  them.     The  High  Court,   in  substance,   affirmed 
the   Zillah   Judge's    decree,    by   holding,     that    the 
Eespondent's  witnesses  were  untrustworthy,  and  their 
evidence  not  to  be  relied  on ;  the  Court,  therefore, 
ought  to  have  given  effect  to   the  evidence  of  the 
subscribing  witnesses  in  favour  of  the  Will.     It  is 
manifest  that  the  Court   was  not  justified  in  setting 
aside   the    positive   and     direct   testimony    of  those 
witnesses   as  to  the  factum   of   the   Will   on  mere 
general  surmises  of  what  they  term  ^'  internal  pro- 
babilities."    The  Eespondent  never  objected  to  the 
validity  of  the  Will  in  ParesnauWs  lifetime,  but,  .on 
the  contrary,  acquiesced  in  his  possession  of  the  moiety 
of  the  estate  her  Husband  died  seized  of  up  to  his 
death,    a   period   of   upwards   of   two    years.     But, 
secondly,  even  if  the  decree  of  the  High  Court  was 
right  in  deciding  against  the   Will,   yet  the  Court 
ought  to  have  decided  that  Paresnauth  was  Batooh- 
nauWs  heir-at-law,   and  entitled  to  succeed  by  the 
Mitacshara  to  his  moiety  of  the  family  estate,  subject 
to  a  provision  for  the  Appellant's  maintenance.     The 
evidence  established  the  fact,  that  the  family  continued 
to  obsorve  the  ancient  usages  and  the  religious  cere- 
monies of  their   ancestors,    and   that    they   had   not 
abandoned  them,  and  the  Eespondent  failed  to  prove 
that  the  family  had  adopted  those  prescribed  by  the 
Daya-hhaga    or  other    Shastres    of  Bengal.     It  was 
admitted  by  the  pleadings,  that  the  family  had  origi- 
nally come  from   the  North- Western  Provinces,  and 
had^  migrated  to  and  settled   in  Bengal ;  the  Hig^ 
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Court,  therefore,  ought,  upon  the  authority  of  Rutcht-        ^^^8. 
]pxdtij  Dutt  Jim  V.  liajimder  Narain  Rae  (a),  to  have      Sooren- 
held,  that  the  family  usage  and  custom,  was  according  ^^^^^^a'^'hRoy 
to  the  doctrines  of  the  Hindoo  law  of  the  Mithdla    Mussamut 
school ;  and  that  the  Miticshara    governed  the  sue-  Bukmoneah, 
cession  in  the  case,   and  not  the  Daya-hhaga  relied 
on  by  the  Eespondent. 

Mr.  Field,   Q.C.,    and  Mr.    Gave,    for   the   Ee- 
spondent. 

First,  as  to  the  rule  of  succession  which  is  to 
govern  the  rights  of  the  parties,  we  submit,  that  the 
Daya-hhaga,  the  lex  loci,  and  not  the  Mitacshara, 
relied  upon  by  the  Appellant,  is  alone  applicable  in 
determining  the  rights  of  the  parties  to  the  moiety  of 
the  family  estate.  It  is  to  be  observed,  that  Pares- 
nautk,  in  the  first  instance,  relied  solely  on  the  "Will  of 
the  Eespondent's  Husband  under  which  he  got  posses- 
sion of  his  moiety,  and  the  application  of  the  Mitac- 
shara  Code  as  the  rule  of  succession  was  an  after- 
thought, and  was  not  set  up  during  his  lifetime,  nor 
until  the  answer  was  filed  in  this  suit.  It  is  admitted, 
that  the  estate  is  situate  in  Bengal,  and  that  it  had 
been  acquired  by  Khoderam  Roy,  the  common  an- 
cestor, whose  family  some  eight  generations  ago  had 
settled  in  Bengali ;  but  it  was  shown  by  the  evidence 
that,  in  litigation  amongst  themselves,  the  family  had 
treated  the  Daya-hhaga  as  the  law  regulating  the 
succession  to  the  family  property.  It  was  admitted  in 
those  suits,  that  they  were  unable  to  prove  that  the  • 
family  followed  the  3Iitacshara  Code,  and  it  is,  there- 
fore, to  be  assumed  that  their  customs  and  usages 
were  regulated  by  the  Shastres  prevalent  in  Bengal 

{a)  2  Moore's  Ind.  App,  Cases,  133^ 
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1868.  By  the  Daya-hhaga  the  Eespondent  as  Widow  is  hel? 

SooREN-  Husband's  heiress-at-law. 

dronathRoi^  Secondly,  the  Will  alleged  to  have  been  made  by  the 

MussAMuT  Appellant's  Husband  in  ParesnautJi's  favour  was  not 

HeERAMONEE  .  ^  1111  11' 

Bdrmoneah.  established.  The  Court  held,  that,  looking  into 
internal  probabilities  and  the  evidence  given  in  its 
support,  the  Will  had  not  been  satisfactorily  proved, 
and  set  it  aside.  That  Paresnauth  obtained  a  cer- 
tificate from  the  Court,  under  Act,  No.  XX.  of  184lj 
and  was  in  undisputed  possession  of  BatooknauWs 
moiety  of  the  estate  during  his  lifetime,  a  period 
of  more  than  two  years,  and  no  steps  taken  by 
the  Respondent  to  assert  her  rights  and  dispute  the 
validity  of  the  Will  during  that  period  is  satisfactorily 
accounted  for  by  the  fact,  that  she  was  under  fourteen 
years  of  age,  and  lived  in  Paresnauth's  house,  as 
a  Purdah  Nushen^  or  secluded  woman ;  that  she 
did  not  know  how  to  read  or  write,  and  Was  entirely 
without  means  to  prosecute  her  rights. 
2nd  July  Judgment  having  been  reserved,  was  now  delivered 
by 

The  Right  Hon.  Sir  jAMiiS  W.  Colvile. 

The  suit  which  is  to  determine  the  right  of  succes- 
sion between  the  representatives  of  each  of  two  joint 
owners,  Paresnauth  and  Batoohiauthj  Hindoos,  to 
the  succession  of  one  of  them,  Botoohiauth^  was 
brought  to  recover  a  moiety  of  a  family  estate  con- 
sisting of  landed  and  of  moveable  property  which  had 
belonged  to  one  Khoderam  Roy,  the  Grandfather  of 
both  Paresnauth  and  Batoolcnauth.  The  property  of 
Khoderam  Roy  descended  from  him,  by  inheritance,  to 
his  two  surviving  Grandsons,  Paresnauth  and  Batoolc- 
nauth^  the  Sons  respectively    of  his    two  Sons,  Jai 


1868. 
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"Singh  Roy  and  Prag  Singh  Roi/,  who  had  predeceased        l*^^^^- 
their    Father.       These    Grandsons,    who    were    first      Sooren- 
cousins,formed  a  joint  undivided  Hindoo  famil}^,  joint   ^^''^^'^^i^  '^^^ 
in  food,  worsliip,  and  estate.     Baring  their' joint  lives    j^^y^^Mo^NEB 
they  resided  continually  together,  BrKMoNEAH. 

Paresnautk  was  the  Manager.  He  survived  Ba- 
tooknauth  about  two  and  a-half  years.  Batoohnaiith 
left  no  children.  The  Plaintiff  was  his  childless 
Widow,  She  was  very  young  at  the  time  of  her 
Husband^s  death ;  certainly  under  fourteen  years  of 
:age,  and  perhaps  younger.  She  had,  however,  near 
relations,  members  of  her  own  family,  competent  to 
the  protection  of  her  rights,  her  Father,  and  two 
other  persons:  and  the  Sister  of  BatooJcnauth  had 
^  Son,  a  minor,  in  the  line  of  succession  to  his 
deceased  Uncle  under  the  Law  of  Bengal^  and  whose 
Father  was  competent  to  the  protection  of  his  rights 
•also.  The  Widow,  if  entitled,  might  have  been  placed 
under  the  protection  of  the  Courts  of  Wards  in  tho 
€ase  of  any  probable  invasion  of  her  rights, 

Paresnaiith^  on  the  18th  Bjjsach^  1260,  that  is, 
thirteen  days  after  the  death  of  Batooknauth^  which 
took  place  oil  the  5th  Bgsach^  1260,  corresponding  to 
the  16th  Aprils  1853,  propounded  and  proved  before 
the  Civil  Court  of  Nuddea^  under  Act,  No.  XX.  of 
]  8  il,  an  alleged  Yfill  of  Batoohnaiith^  the  cancella- 
tion of  which  instrument  is  also  sought  by  the  Plain- 
tiffs' suit.  By  this  Will,  which  bore  date  the  2nd 
Bgsach^  1260,  three  days  before  his  death,  the  whole 
of  Batoolznaiithh  property  was  given  to  Paresnauth, 
It  contained  a  provision  for  maintenance  of  the 
Widow;  but  in  case  of  her  quitting  tho  family 
Es.  25  per  month  only  were  to  be  allowed  her  for 
her  maintenance.     The  usual  notifications  were  issued 

VOL.   XII.  L 
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1868.        "by  the  Court ;   no  person    appeared  to  oppose,  wiC° 
SooREN-      nesses  were  examined,  the  Will  was  proved,  and   th^ 

dronathRoy  ordinary  certificate  obtained,  and  under  that  title  Pa- 
Muss  MUT    r^.s-?2 a z; if /i  enioyed  the  property  unopposed   and   undis- 

BuuMoNEAH.  turbed  during  the  remainder  oi  h-is  life,  a  period  of 
abo^ut  two  and  ar-haU  years.  The  Will  was  not  regis- 
tered, biit  two  der)^s  only  ela^psed  between  the  date  of 
it  and  the  death  of  Bdtoohiauth. 

Faresnauth  left  a  Will,  or  testamentary  trust  deed^ 
by  which  he  appointed  his  Mother  and  Wife  guardians 
of  his  infant  Son.  It  contain\;d  a  provision  for  adop- 
tion by  his  Widow  in  case  the  infant  died,  and  some 
directions  as  to  religiou-s  rites  and  usages. 

Shortly  after  ParesnauWs  death,  the  Widow  of 
BatooknaiUh  asserted  her  title  to  a  moiety  of  the  pro-^ 
perty  jointly  owned  and  enjoyed  by  her  Husband  and 
Paresnauth,  Upon  her  application  to  the  proper 
authorities  to  be  admitted  to  her  share,  she  was,  in 
consequence  of  the  certificate  before  mentioned  having 
been  obtained  and  being  in  force,  directed  or  advised 
to  proceed  by  regular  suit,  and  she  instituted  the  suit 
accordingly  out  of  which  this  appeal  arises.  She  was 
the  sole  Plaintiff,  and  the  Defendants  were  the  Mother 
and  Widow  of  Paremumtli^  as  Trustees  and  Gruardians 
of  the  infant  Son  of  Paresnauth^  who  was  also  named 
a  party.  The  suit  proceeded  in  that  form  until  the 
Son  attained  majority,  when  he  applied  for  leave,  and 
was  permitted  to  defend  in  his  own  person  without 
guardians.  lie  is  the  Appellant  in  this  appeal.  The 
property  being  situate  wholly  in  Bengal^  and  the 
family  having  been  long  resident  there,  the  Plaintiff 
was  certainly  entitled  to  rely  on  her  prima  facie  title, 
as  heiress  under  the  general  Hindoo  Law  as  adminis° 
tered  in  that  part  of  India. 
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It  was  imcumbent  on  the  Defendants  to  allege  and  ^J^^^ 
prove  a  title  displacing  this  prima  facie  title.  They  Sooren- 
accordingly  pleaded  their  title,  which  embraced  two  ^, 

separate  answers  of  the  Plaintiffs  title.  They  alleged  l^'^''^^'^^;^ 
that  the  title  to  the  property  was,  by  reason  of  th<3  Burmonkaij. 
retention  by  their  family  of  its  ancient  Law,  that  of 
the  Miiacshara^  to  be  governed  by  that  authority, 
under  which  Paresnauth^  and  ni^t  the  Widow,  was 
-heir  to  Batoohiauth  ;  and  besides  this,  they  alleged 
that  Batooknauth  had  bequeathed  his  whole  property 
to  Paresnauth.  If  this  last  title  prevail,  it  displaces 
equally  a  descent  ah  iiitestato^  under  either  system  of 
law,  viz.,  that  of  the  MUacshara^  or  that  of  the  Daya^ 
bluuja. 

Some  doubt  was  raised  by  Mr.  Cave^  in  his  argu- 
ment of  this  case,  as  to  the  original  acquisition  of 
this  property^  whether  the  whole  was  acquired  by  Kho- 
deram  Uoy^  as  a  large  part  certainly  was,  or  whether 
a  part  was  not  ancestral  property  which  had  descended 
to  him.  it  is  not  necessary  to  inquire  into  this  sub- 
ject, because  the  prevalence  in  any  part  of  India  of  a 
special  course  of  descent  in  a  family,  differing  from 
the  ordinarj^  course  of  descent  in  tliat  place  of  the 
property  of  people  of  that  class  or  race,  stands  on  the 
footing  of  usage  or  custom  of  the  family.  It  must 
have  had  a  legal  origin,  and  have  continuance  (see 
Abraham  v.  Ahraliam^  9  Moore's  ind.  App.  Cases 
pp.  246  and  247);  and  whether  the  property  bi^ 
ancestral  or  self-acquired,  the  custom  is  capable  of 
attaching  and  of  being  destroyed,  equally  as  to  both. 
A  legal  foundation  for  this  family  usage  was  laid 
sufficiently  by  the  evidence.  The  family  came  into 
Bengal  from  a  distant  part  of  India  where  the 
Mitacshara    prevails.       The    High    Court    did    not 
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1^68.         decide  more  on  this  issue  than   that  the  family  had 

SooREN-      adopted  the  law  of  Bengal  for  some  generations  :    that 

deona^ihKoy  ^^  consistent  with  a  discontinuance  of  a  former  usage, 

MussAMUT     It  appears  further  from   the  evidence  of  the  Furohit^ 

HEERAMONEE         ,         \    .  1  -, .  on  •  p  i 

BuRMoKEAH.  that  his  was  an  hereditary  otiice,  as  it  very  irequenlly 
is,  and  that  his  ancestors^  Officers  of  the  priesthood, 
and  of  the  family,  had  followed  the  Mitachara  con- 
stantly. 

On  the  evidence,  it  seems  clear,  that  the  family 
eame  attended  by  Priests  of  their  own  persuasion ; 
and  since  Orientals  are  commonly  tenacious  of  their 
usages  and  customs,  and  more  especially  of  their 
family  and  religious  observances,  therefore,  on  the 
ordinary  principles  of  viewing  evidence,  a  continu- 
ance of  this  state  of  things  is  presumable,  and  the 
onus  would  then  lie  on  the  party  alleging  an  inter- 
ruption or  cessation  of  it  to  prove  such  allegation. 
In  this  case,  therefore,  the  onus  of  proving  such  a 
cessation  seems  to  have  been  properly  declared  by 
the  High  Court  as  incumbent  on  the  Plaintiff,  in 
consequence  of  the  admissions  in  the  pleadings. 

The  Plaintiff  originally  advanced  a  title  which  she 
did  not  maintain  throughout  her  suit.  She  alleged 
originally  that  her  Husband  had  given  her  authority 
to  adopt  a  Son,  and  had  constituted  her  heiress,  ad 
interim^  by  a  written  instrument,  of  which  she  alleged 
the  spoliation  and  destruction  by  Paresnauth.  Such 
an  authority  is  one  not  unlikely  to  be  conferred.  The 
Will  of  Paresnauth  himself  ei^idences  the  strong 
desire  of  a  Hindoo  to  be  succeeded  by  a  Son.  Why 
the  allegation,  if  untrue,  was  made,  or  why,  if  true,  it 
was  abandoned,  it  is  difficult  to  say.  It  is  the  great 
misfortune  of  Hindoo  litigants  that  their  cases  often 
'  fallj  in  the  earlier  stages  of  litigation,   into  the  hands 
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of  incompetent  Advisers,  who,  by  the  mixture  of  fulse-        i^^^- 
hood  with  truth,  or   by   the   suppression  or  abandon-      Soorex- 
ment  of  part  of  a  true    case,    from    some    mistaken  ^^''^'''^|"  ^^ 
views  of  policy,  or  difficulty,    create    often    impedi-    MussaiuT 
ments  to  its  success  from    which    the  true  story,  if  Buuaionkah. 
revealed,  would  have  been  free.     If,  for  instance,  it 
should    seem    expedient    to    exaggerate    the    ilhiess, 
weakness,   or  incapacity  of  an  alleged  Testator,   and 
to  tutor  witnesses  to  such  proof,   it  may  be  thought 
politic  to  drop  that  part  of  a  case,  which  necessarily 
supposes  during  the   same  interval  a  disposing  capa- 
city in  the  Testator  ;  and  in  Indian  cases  it  is  scarcely 
safe  or  just  to   make  against  the   suitor  himself  tho 
ordinary   presumptions   from   the   conduct   of  a   suit^ 
which   would  be  made  in  our  own  Courts  under  the 
like  circumstances. 

It  has,  therefore,  been  very  properly  urged  in  tho 
able  arguments  on  behalf  of  the  Plaintiff,  that  her 
youth,  ignorance,  sex,  and  dependent  state  must  all 
be  weighed,  and  have  due  importance  given  to  them 
when  her -supposed  acquiescence  in  the  title  of  Pares- 
nauth  is  urged  against  her.  As  respects  herself,  per- 
sonally, the  force  of  these  arguments  may  be  admitted 
so  far  as  they  regard  acquiescence  alone  ;  but  her 
ignorance  of  ParesnautJi's  proceedings  and  claim  to 
the  whole  succession  which  she  alleges,  connot  sa 
readily  be  conceded,  and  the  weight  of  presumptive 
proof  arising  from  the  conduct  both  of  hersalf  and 
of  other  persons  competent  to  the  protection  of  her 
interests,  cannot  be  excluded  from  the  consideration 
of  their  Lordships  when  deciding  whether  such  igno- 
rance is  established  in  any  of  them. 

The  Plaintiff  denied   in   her   replication   each   title 
pleaded  by  the  Defendants.     The  Will  she  alleged 


1^^^^-        to  bo  'd  forgery,  and  insisted  that  tlie  Daija-  hliaga  was 
SooREN-      the  authority  to  be    applied  to  the  question  of  her 
DHoNA^niRoY  ^.^^^  ^^  ^^^  succession. 

MussAMiTT         ^\i^  issues  of  fact,   wliich   are  stated  in  the  Appel- 
Bua^uoxNEAH.  lant's  case,  comprise   these  two  points,   the  only  ones 
before  their  Lordships  on  appeal  : — 

First,  whether  BatooJcnatdh  executed  a  Yf  ill,  dated 
2Dd  Bysach^  1260,  in  favour  of  Paresnauth^  or  not. 

Secondly,  whether  the  question  of  inheritance  in 
this  suit  is  determinable  by  the  Skastrc^  of  Bengal^ 
or  of  the  Viedcrn  Provinces. 

The  Judge  of  the  Court  at  Ntiddea  found  the  first 
issue,  that  on  the  Will,  in  favour  of  the  Defendants. 
He  expressed  no  opinion  on  the  second,  which,  in 
consequence  of  his  finding  on  the  first,  he  judged  to 
be  then  an  immaterial  issue.  On  appeal  to  the  High 
Court,  that  Court  consisting  pf  three  Judges,  Mr. 
Trevor^  Mr.  Seton-Karr^  and  Mr.  Jacl'son^  found 
unanimously  the  issues  in  favour  of  the  Plaintiff,  the 
now  Kespondent,  and  reversed  the  decree  of  the  Civil 
Court. 

In  the  vievv^  which  that  Court  of  appeal  took,  it 
was  necessary  to  decide  both  issues  ;  for  a  decision 
on  the  Will  alone,  unless  it  had  established  the  Will, 
would  not  have  decided  the  case.  In  the  view  taken 
of  the  Will,  in  the  Civil  Court  of  Nuddea^  the  con- 
tention as  to  which  law,  whether  the  Mitacshara  or 
the  Daya-hhaga^  should  prevail  was  a  needless  one, 
€xcept  as  it  tended  to  disprove  the  Will  by  showing 
it  to  be  an  inofficious  disposition. 

If,  however,  the  evidence  afford  ground  enough 
for  believing,  that  the  ancient  family  usage,  whether 
legally  obsolete  or  not,  might  yet  be  operative  enough 
in  the  mind  of  a  male  member  of  his  family  to  lead 
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iiim  to  prefer   the  sole  ownership  of  a   malej  Ids  eon-        1868. 
joint   owner  and   co-heir,    with    whom    lie  had  been      Sw^e^- 
assooiated  in  the  enjoyment,  and  with  whom  the  entire  ^i'^'^^ai  hEoy 
management  had  been^  to  wliat  he  might  consider  the    Mussamut 
risk  of    female  ownership,    then  no  sound  argument  B^JajitoTE^^^ 
derived  from  the  mere    presumed    inofficiousness  of 
the  disposition,  according  to  the  general  law,    could 
be  used  to  weaken  adequate  evidence  as  to  the.  factum 
of  the  AYilL     In  the   opinion   of  their   Lordships,  it 
w^ould  be  a  rash  conclusian,    on  the   state  of   the  evi- 
dence in  this  cause,   to  suppose  that  a  preference  of 
the  law   of  Bengal  was  likely   to  be   operative  in  the 
inind  of   the   Testator,    and    without  a   belief   in   the 
probable  existence  of  such  a  preference^  w^here  is  the 
foundation  for  treating  the  Will  as  inofficious  ? 

It  is  not  necessary  for  their  Lordships  to  decide 
the  second  issue  in  the  view  which  they  take  of  this 
case,  which  is  substantially  the  same  as  that  taken  by 
the  Civil  Court  of  Nuddea.  It  is,  however,  necessary 
for  them  to  review  the  evidence  on  this  issue  to  some 
extent,  in  order  to  support  the  opinion  already  ex- 
pressed by  their  Lordships  as  to  the  probability  of  {^ 
continuing  attachment  by  the  Testator,  BatooJcnauihj 
to  his  original  family  usages. 

From  the  adniissions  in  the  pleading,  referred  to 
by  the  High  Court  in  their  judgment,  and  from  the 
evidence,  it  may  be  safely  concluded  that  this  family 
eame  from  a  part  of  India  where  the  Mitacshara  wasr 
and  is  the  prevailing  authority ;  that  it  came  not 
unattended  by  Ministers  of  religion,  and  that  it 
-originally  continued  in  Bengal  its  ancient  law.  As^^ 
at  the  time  of  that  migration,  the  Mahomedan  wa^ 
the  governing  pow-er,  and  as  the  Hindoos  were  rather 
eonnived  at  than  sanctioned  by  the  governing  power 
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in  tlie  exercise  of  their  religion,  their  law",  was  in  the 
nature  of  a  personal  usage  or  custom,  and  it  is  pro- 
bable that  migratory  families  or  tribes  'amongst 
Hindoos  would  retain  their  own  usages. 

There  seems  to  be  no  reasonable  ground  for  doubt- 
ing that  the  office  of  Priest  was  hereditary,  and 
derived  to  the  existing  family  Priest  by  successors  in 
the  mode  stated  by  the  Purohit,  whose  evidence  was 
rather  laid  aside  by  the  High  Court,  on  the  ground 
that  he  might  be  swayed  by  interest,  than  rejected 
by  it  as  untrustworthy.  An  adherence  to  family 
usages  is  a  strong  Oriental  habit ;  it  is  in  most 
places  not  a  weak  one,  and  since,  generall}^,  the  love 
of  them  increases  with  their  long  prevalence,  it 
requires  no  effort  to  believe  that  the  retention  of 
religious  usages  and  customs  spoken  to  by  the 
Defendant's  witnesses  did  prevail  in  that  particular 
branch  of  the  fam.ily,  to  vi^hich  point,  indeed,  the 
PuroJiifs  evidence  in  a  most  important  particular, 
that  of  the  performance  of  the  Shradh  of  Batook- 
miuth^  is  clear  and  direct,  and  on  that  point  not 
contradicted  by  proof,  for  though  the  Plainti:ff  alleges, 
she  does  not  prove  that  she  performed  her  Husband's 
Shradh. 

This,  indeed,  is  not  decisive  of  the  question  as  to 
the  dev^olution  of  property  in  the  family  by  right  of 
succession,  since  a  family  might  retain,  its  religious 
rights,  and  yet  acquiesce  in  a  devolution  of  property 
in  the  common  course  of  descent  of  property  in  that 
district,  amongst  persons  of  the  same  race.  But 
still  there  is  in  the  Hindoo  law  so  close  a  connection 
between  their  religion  and  their  succession  to  pro- 
perty, that  the  preferable  right  to  perform  the  Shradh 
is  commonly  viewed  as  governing  also  the  question  of 
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the  preferable  right    to  succession  of  property ;  and        i^^^s. 
as  a  general  rule  they  would  be  expected  to  be  found      Sooren- 
in  union.     Now,  it    is    proved  by  the    PuroJdt,  the  ^^onathRo^ 
proper  witness  to  be  adduced  for  the  purpose,    that    Mdssamut 
Paresnautk  performed  the  SkradJi  of  Batooknauth^  and  Buumoneah, 
that  proof  is  not  opposed  by  counter  proof. 

It  is  a  fact,  which,  unexplained,  bears  strong'ly  on 
the  ^iuestion  of  the  right  to  the  succession  being 
under  the  Mltacshara,  The  High  Court  considered 
the  evidence  to  be  nearly  balanced,  so  far  as  the 
evidence,  exclusive  of  the  judicial  proceedings  here- 
after to  be  referred  to  went ;  but  it  is  to  be  observed, 
that  the  High  Court,  without  any  sufficient  reason 
assigned,  set  aside  the  evidence  of  the  Purohit^ 
which,  if  it  be  regarded  as  the  uncontradicted  evi- 
dence of  the  appropriate  and  ordinarily  adequate 
wdtness  to  the  performance  of  a  Shradh,  by  establish- 
ing the  performance  of  the  ceremony  by  Faremautli^ 
should  have  inclined  the  scale  in  favour  of  that 
side,  especially  when  it  is  remembered  that  a  pre- 
sumption existed  in  favour  of  the  continuance  of  the 
ancient  family  custom. 

Their  Lordships  are  relieved  from  the  necessity 
of  considering,  whether  the  High  Court  did,  or  did 
not,  attach  undue  weight  to  the  proofs  on  which 
they  mainly  rested  their  judgment  on  this  point; 
since  the  question  now  to  be  considered  by  their 
Lordships  is  only,  whether  the  Wil]  was  inofficious. 
The  High  Court  proceeded  on  the  ground,  that  the 
judicial  proceedings  which  they  rely  on,  and  state  in 
their  judgment,  and  which  are  set  forth  in  the 
Eespondent's  case,  show  that  the  family  had  for 
some  generations  recognized  the  law  prevalent  in 
Bengal  as  that  of  their  succession.     The  High  Court 
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1S68.        had  no  explanation  given  to  it  of  these  proceedings. 
So^N-     It  certainly  lay  on  the  Defendants  to  give  that  expla- 
uronathRoy  nation.     Possibly  Paresnauth  might  have  been   able 
MussAMUT    to  show  that  no  actual  enjoyment  according  to  such 
i^uRMoNETn.  title  by  record  had  ever  obtained  in  his  branch  of  his 
family ;  and  might  have   shown  that  he^  as  a  party  to 
the  suit,  had  not  advised    or  suggested  that  form  of 
procedure  and   joinder  of  parties,  and  was  not  con- 
scious of  the  eifect   of  it,  as  evidence   to  rebut  the 
continuance  of  a  family  custom  ;  but  whatever  weight 
may  attach  to  such  suggestions  when  made  and  estab- 
lished by  proofs,  it  is   not  the  duty   of  a   Court  to 
suppose  them.     It   sufhces  to   say,  that  the  decision 
on  this  issue  of  the  High  Court,  on  the  evidence  in 
the  cause,  may  be    correct  y  yet,  their  Lordships  can- 
not derive  from   such  evidence,  viewed  in  connection 
with  the  other  evidence   in    the    cause,    that   beliei 
which  would  justify  them  in  treating   the  Will   as 
prima  facie  improbable,  because  inofRcious,  and   in- 
officious because   regardless    of    the    ordinary    pre- 
ferences of  Hindoos  of  the  Bengal  Schools. 

Their  Lordships  proceed  now  to  the  consideration 
of  the  evidence  as  to  the  factum  of  the  Will  itself. 
It  must  be  remembered  that  Faresnauih  is  dead,  and 
that  imputations  are  cast  on  him  after  his  death^, 
which  he  might  have  been  able,  and  which  his  repre- 
sentatives in  this  suit  may  be  unable^  to  reject,  at  least 
with  equal  success.  Therefore,  a  Court  of  Justice 
should  be  careful  to  see  that  no  inference  be  raised 
against  the  title  which  he  asserted,  and  proved,  and 
under  which  he  obtained  and  retained  possession 
diy^ng   his  life  unopposed,  unless  it  be  such  as  the 

r^^y?  ce   in  ^^  cause    clearly  warrants.      The  evi- 
commoxto  the  faciim  itself  in  the  j.udgment  of  both 
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Courts  appeared  satisfactory.     It  is   declared   by  tlic        i^^^- 
Hicrh  Court   to  have  been   ^'  precise  euoucrh  on  the      Sooren- 
main  points  of  execution  and  signature,  and  to  exhibit  '^^^^^^^  ^^ 
no  signal  discrepancies."     In  an  ordinary  case,  even     Mussamut 
on  proof  of  a  Hindoo  Will,   such  evidence  would  be  Burmoneah, 
deemed  adequate  ;   and  it  must  be  remembered,   that 
this  AVill  was  very  soon  after  its  execution  publicly 
exhibited  in  Court,  and  submitted  to  some  investiga- 
tion and  proof,   and   was  proved ;   and  that,   though 
proved  ex  parte^  yet  such  proof  followed  on  the  noti- 
fications which  ordinarily  must  be  taken  to  give  due 
notice  of  a  claim  under  a  Will. 

If,  then,  no  discrepancy  of  any  material  character 
hQ  found  between  the  proof  which  was  given  on  the 
application  for  a  certificate  in  1858,  and  that  given 
on  the  trial  of  the  cause  in  1859,  the  witnesses  being 
native  witnesses,  and  speaking  again  to  the  same 
facts  after  so  long  an  interval,  the  absence  of  such 
discrepancy,  and  the  precision  of  the  statements  as 
to  the  execution  and  signature,  are  some  arguments 
in  themselves  in  support  of  the  truth  of  that  to 
which  those  of  the  witnesses  who  were  examined  on 
both  trials  depose.  One  discrepancy,  however,  is 
noticed  in  the  Ecspondent's  case  on  which  much 
stress  was  laid  by  Mr,  Cave  in  his  able  argument  for 
the  Eespondent. 

The  witnesses  at  the  earlier  judicial  investigation 
described  the  Will  as  having  been  immediately 
dictated  by  the  Testator  to  Bcnonauth^  the  Writer ; 
whereas  at  the  trial  of  this  cause,  they  depose  that 
Tcmuckanauth  made  the  draft  from  the  dictation  of 
the  Testator,  and  that  Dcnonauth  made  a  fair  copy 
from  it.  This  discrepancy  certainly  exists,  but  it  is 
one  which  mi^^ht  be  found  in  many  a  case  free  from' 
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1S68.  suspicion.     It  may  have  proceeded  from   mere  inac- 

SooREN^  curacy    of   recollection ;    and    sometimes    in    native 

^^     ^  statements  an  intermediate    agency   is    passed    over, 

MussAMUT  and  an  action  ascribed  to  an  immediate   source,  which 

Heeramonee     .  .         .  ' 

BuiuMoNEAH.  in  truth  proceeded  from  a  derivative  one.  The 
reason  assigned  by  the  Respondent's  Coursel  for  this 
variation  of  story  is  little  probable.  Had  the  wit- 
nesses for  the  Will  recollected  the  evidence  which 
they  gave  on  the  first  trial,  the^^,  if  false  witnesses, 
would  have  adhered  to  it.  They  are  not  likely  on 
the  trial  to  have  made  intentionally  their  evidence 
conformable  to  that  of  the  Respondent's  witnesses 
who  were  examined  before  them,  for  no  draft  was  pro- 
duced at  all ;  nothing  was  shov/n  to  which  they  were 
likely  to  desire  to  make  their  account  conformable. 
The  transaction  to  which  they  deposed,  and  that  to 
which  the  Plaintiff's  witnesses  were  deposing,  were 
utterly  irreconcilable,  and  no  motive  could  have 
existed  for  injuring  their  own  story  by  taking  up  a 
part  of  that  of  the  rival  witnesses.  Their  Lord- 
ships, therefore,  concur  in  the  view  taken  of  the 
evidence  as  to  the  factum  of  the  Will  by  both  Courts, 
that  it  was  in  itself  adequate  to  the  proof  of  an 
ordinary  Will.  Was  the  internal  evidence  against 
it,  and  was  the  internal  improbability  of  the  Will 
sufficient  to  discredit  it  ? 

'No  inheritance  improbability  can  be  stated  as  to  this 
Will,  or  its  provisions,  unless  by  assuming  either  that 
the  law  of  the  Mitacshara  was  knuwu  to  the  Testator 
to  be  clearly  applicable,  or  that  a  preference  in  the 
female  line  of  descent  was  likely  to  be  influential  in 
his  name.  Their  Lordships,  therefore,  put  aside 
these  speculations  and  apply  themselves  to  the  con- 
sideration of  the  evidence  in  the  cause.     The  grounds 
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upon  which  the  judgment  of  the  High  Court  pro-  ^^^S- 
ceeds  as  to  the  Will  are,  that  the  witnesses  to  it  are  Sooren- 
not  such  as  they  would  have  expected  to  find  attest-  ^^-^^^^^ 
ins:  his  Will ;  that  the  handwriting^  of  the  Testator  Mussamut 
seems  too  firm  for  one  suffering  from  such  a  sickness  ;  Buhmokeau. 
and  that  if  the  3Iatacshat  a  prevailed,  the  Will  would 
be  needless  ;  that  Es.  25  per  mouth  was  an  absurdly 
small  allowance  for  the  Widow  ;  that  there  was  no 
hint  of  any  disargeement  between  him  and  his 
Wife ;  and  they  conclude  by  observations  derived 
from  these  matter  as  to  the  improbability  of  tho 
case.  But  to  these  reason  it  may  be  answered,  that 
the  Rs.  25  which  are  given  only  in  case  of  the 
Widow  leaving  the  family  house,  may  not  have 
been  meant  to  measure  her  maintenance  whilst 
resident ;  that  it  may  have  been  designed  in  poenam 
to  enforce  residence  in  the  family  house  ;  that  there 
was  much  conflict  of  evidence,  and  may  have  been 
room  to  doubt  whether  the  Mitacshara  did  or  did  not 
prevail  in  the  family  as  the  authoritative  exposition  of 
their  law  ;  that  there  had  been  that  compliauce  'with 
the  rules  of  procedure  in  the  Courts  of  the  District, 
and  such  apparent  aduiissions  on  record,  inconsistent 
with  the  prevalence  of  the  Mitacshara  as  an  autho- 
rity, which  might,  unless  explained,  altogether  destroy 
a  custom  by  breaking  in  upon  its  continuance  ;  and 
that  these  things  might  suggest  to  his  own  mind,  or 
the  minds  of  those  about  the  Testator,  the  wisdom  of 
not  relying  'on  the  usage  alone  ;  that  the  Testator's 
imputed  neglect  of  the  pecuniary  interests  of  his 
Widow,  is  no  greater  than  that  which  belongs  to  any 
follower  of  the  Mitacshara  school,  who,  having  the 
power  to  separate  from  an  united  family,  and  so  to 
qualify  his  Widow  as  an  heiress,  prefers  to  let  the  law 
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of  his  ckss  take  its  course.  And,  as  to  tlie  streDgth 
of  the  si^uature  ;  that  two  days  and  part  of  a  third 
DRoNATiiRoY  intervened  between  the  execution  or  the  VVill  and 
the  death  ;  that  though  weakened  by  illness,  the  Tes- 
tator may  have  rallied  his  strength  to  the  performance 
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of  that  short  act    of  signature.     As  to  the   character 
of  the  witnesses ;  that  the  family  Priest  was  an  attest- 
ing witness  to  the   Will,   and  that  such  an   attesting 
\\itness  might  well  be  supposed,  by  those  at  least  who 
placed  coniidence  in  him,  to  be  sufficient  to  save   the 
Will  from  the  objection  of  being  attested  only  by  per- 
sons unconnected  with  the  family,  or  too  low  to  give 
support  to  such  an  instrument,  whilst  the  known  aver- 
sion of  persons  of  respectable   position   to  be  conected 
with  cases  likely  to  be  the  subject  of  litigation  may  be 
one  reason  why   attesting  witnesses  to  Hindoo   Wills 
are  seldom  found  to  be  of  a  class  from  which  it  would 
be  most  desirable  to  select  them. 

The  case  of  the  Defendants  certainly  derives  some 
'  support  from  the  failure  of  the  case  made  as  to  the 
forgery  of  the  Will. 

Thouo-h  the  youth  and  dependent  state  of  the 
Plaintiff  herself  may  be  admitted  to  afford  very  cogent 
reasons  for  not  pressing  against  her  those  presump- 
tions of  acquiescence  which  similar  conduct  in  a  com- 
petent adult  would  give  rise  to,  yet  presumptions  from 
the  conduct  of  others  cannot,  as  it  has  been  said,  be 
excluded  from  the  consideration  of  this  case,  when 
the  probabilities  on  either  side  are  weighed. 

During  the  whole  of  FaresnauUi's  life,  no  attempt 
was  made  by  any  one  to  question  the  validity  of  this 
Will.  Is  this  consistent  with  a  belief  in  the  family 
that  the  Widow  was  the  heiress  of  her  Husband  ?  It 
is  not  alleged   that  he  shared  the  proceeds  with  the 
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Widow.     Could  it  have  been  unknown   generally  to        i^cs. 
the  family  and  inmates  of  the  house,   and  those  most      Sooren- 

conversant  with  the  family  business,  that  he  was  deal-  i^^onathKoy 

iu^  with  the  property  as  sole  beneficial  owner  ?     Ac-  Mussamut 

T  1  P     ^  TTT-  T  -I  •  Til  HeERAMONEE 

cording  to  the  case  or  the  Widow,  she  immediately  on  BuiiMoNEAu. 
her  Husband's  death  became  entitled  to  the  usufruct 
lor  her  life  of  a  considerable  estate.     Could   that  be 
a  matter  of  slight  moment   to  her  immediate  family  ? 
Would  there  not  have  been  a  considerable  diiference 
in   the    estimation   of  her  by   others  as  an  heirosSj 
instead  of  being   one   entitled  merely    to  a   moderate 
maintenance   out  of   the   wealth    of  another  ?      Yet, 
according  to  the  statement  of  herself,  two  and  a  half 
years  of   silence  and  uncomplaining,  non-participatiou 
in  profits,  ensue,  not  only   on  her  own  part,  but  also 
on  the  part  of  her  Father  and  others,  who,  knowing 
her  youth  and   incompetence  to  the   management  of 
business,  would  be  naturally   expected   to  be   on  the 
alert   to  watch   over  her  interests,  and  to  share,  in 
some  degree,  it  may  be,  in  the  fruits   of  her  succes- 
gion.     The  will  was  proved  in  the   ordinary  mode  } 
there  is  no  proof  of  any  alteration  in  the   ordinary 
mode  of  notification,  which   must  be  viewed  as  ordi- 
narily adequate  to  give  knowledge  where  knowledge 
is  proper  to  be  given.     The  notification    is  said  to 
have  been  on  the  house  and   on  the  property,  yet  the 
whole  of  the  Plaintiff's  own  family,  including  herself, 
is  in  ignorance  until  after  the  lapse  of  two  and  a  half 
years  from  the  da^te   of  an  ordinarily   sufficing  notifi- 
cation. 

Is  it  reasonable  to  suppose  that  Paresnatitk  could 
stifle  all  inquiry,  and  keep  secret  from  the  family, 
that  he  had  proved  a  Will  publicly,  inofficious  as 
it  is  alleged,  and  disinheriting  a  Wife,   an  expectant 
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1868.        heiress,  between  whom  and   her   Husband  the   ordi- 

SooKEN-      nary   friendly    relations    existed  ?      Such    an  entire 

BiioNAiH  oY  ^f^.^^Q  q£  ignorance,  so  improbable,   and   of  such  long 

MussAMuT    duration,  it  is  most  difficult  to  suppose  possible.     We 

Heeramonee  .        '  .      . 

BuKMo.NEAii.  find  it  asserted  strongly  for  the  Plaintiff,    but,  unfor» 
innately,  her  case  is  not  free  from  statements,  some  of 
which,  as  to  the  violence  designed  against  her,  seem 
to  be  most  improbable,  one  of  which,  the  instrument 
with  the  power  of  adoption,  has  been  abandoned,  and 
another,  viz.,  the  proof  of  the  forgery,   discredited. 
She  herself,  young  and  inexperienced,  is  probably  not 
in  any  w^ay   answerable  for  the  management  of  her 
own  case  ;  but  the  case,   as   pleaded,  relative  to  the 
forgery  of   the  Will,   is   discredited  by   both  Courts, 
and  contains  such   improbable   statements  as   fully  to 
justify  their  rejection  of  it.     Again,  the  statement  of 
the  Plaintiff  as  to  the   instrument  which  accompanied 
the  permission  to  adopt  a  Son,  which  she  alleges  that 
she  received,  though  nut   improbable  in  itself,   bears 
still  the  semblance  of  an   invented   story.     Her   con- 
duct in  this  matter  is  not  in  the  least  degree  con° 
sistent    with    probability    nor    with    duty.     If    that 
■iL(\strument  was  prepared,    why    was    it  suffered  to 
reifnain  unacted  on  ?     If  destroyed,  as  she  alleges,  by 
PaA:esnauthy  why   should   that  destruction   have  pre- 
ventc^>d  proofs  of  its  existence  and   of  the   spoliation  ? 
Was  r^t  not  her  duty  to  make  the  adoption,   according 
to  her  K^o  urgently   recommended,  that  the  permission 
providecRj  for  five   acts  of  adoption  in  succession  on 
failure  oij'  each  preceding  one  ?      If,  then,   the  Court 
finds  itself  compelled  to   discredit  these  allegations, 
what  ratioiival  ground  has  it  for  reposing    confidence 
even  on  the  Vstory  of  her  own  continued  ignorance, 
during    the    liifetime    of     Paresnauthj    of    any    title 

\ 
\ 

\ 


I 
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adverse  to  her  own?     In  a  suit  not  instituted  by       J^ 
ParcsnautL    but    Avhich    was  instituted  hostilely    to   *  Sooren- 
him,  to  set  aside  a  certain  Putnee  tenure,  which  suit         ^. 
affords  not  the  slightest  ground  for  a  supposition  that   i^eemionee 
there  was  any  collusion  with  him  in  it,  he  is  found  Bormoneah* 
pleading  the  Will,   and  she  repeating  that  title  and 
praying,   therefore,   to  be  dismissed  from  that  suit. 
Frimd  facie^   at  least,   credit  must  be  given  to  that 
pleading,  that  it  proceeds  from  one  who  Avas  qualified 
to  represent  her.     Is  the  contrary  proved  ?     Is  any 
one  called  to  show  how  that  answer  came  to  be  filed  ? 
Paresnatith  is   dead  ;   and,   after  his  death,  is  it  to  be 
presumed  that  he  put  her  answer,  without  her  autho- 
rity, on  record ;   that  is,  that  he  committed  a  fraud 
on  the  Court,  and   continued  a  fraud  on   her  ?     A 
Court  should  not  impute  fraud  ;  and,  after  the  death 
of   Paresnaiith^   nothing  should   be   supposed   to  his 
prejudice  for  which  there  is  not  a  legal  foundation. 

Their  Lordships,  therefore,  on  a  review  of  the 
grounds  on  which  the  High  Court  has  held  this  Will 
not  proved,  are  compelled  to  say,  that  they  think  that 
Court  laid  no  foundation  for  treating  the  Will  as 
inofiicious  in  itself,  for  disregarding  the  evidence  of 
\hQ  Piirohit^  or  for  ascribing  the  answer  of  the 
Widow  to  the  deceased  Paresnauth.  The  Will  had 
been  proved,  though  ex  parte  ;  it  had  been  acted  on 
very  recently  after  the  Testator's  death,  and  posses- 
sion held  for  a  considerable  time  under  it.  There 
appears  to  have  been  no  desire  on  the  part  of  Pares- 
nauth to  escape  from  the  23ublicity  and  responsibility 
attending  the  proof  of  such  a  document.  In  fact, 
it  was  not  drawn  into  question  so  long  as  Pares- 
nauth himself  lived.  That  apparent  acquiescence  is 
attempted  to  be  ascribed  to  a  general  and  enduring 
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1868.        ignorance,  which  is  in  itself  eminently  improbable. 

SooREN-      The  Will  is  met  by   distinct  allesrations  of  fraud  and 

DsoNATH  oY  fQYgQYj^  the  witnesses  to  which  are  descredited  by  both 

MussAMUT    Courts.     Besides  this,  the  case  of  the  Plaintiff  does,  in 

Heeramonee  ^    ^  ' 

BuRMoNEAH.  thc  sevcral  parts  of  it  before  commented  on,  bear  the 
appearance  not  simply  of  exaggeration,  but  of  con- 
scious untruth.  Whatever  might  have  been  the  result 
of  this  case,  had  these  presumptions  in  support  of  the 
case  for  the  Will  been  wanting,  the  ordinary  support 
which  the  failure  of  an  opposing  case  lends  to  the 
case  which  it  impeaches,  with  the  presumptions 
arising  against  the  opposing  case  from  the  introduc- 
tion into  it  of  matters  too  grossly  improbable  for 
belief,  and  not  the  subject  of  innocent  mistake,  must 
be  applied,  on  a  review  of  the  whole  evidence  in  the 
cause,  to  support  the  factum  of  this  Will.  Their 
Lordships  think,  therefore,  that  the  decision  of  tho 
High  Court  must  be  reversed  with  costs,  and  that 
the  decision  of  the  Civil  Court  of  Nudc^ea  should  be 
restored  and  affirmed,  and  that  the  Appellants  should 
have  the  costs  of  this  appeal ;  and  they  will  humbly 
certify  their  opinion  to  Her  Majesty  to  the  above 
efect. 
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NoGENDER  Chunder  Ghose  and  )  ^       77     , 
-nr  n  mi  Appellants  t 

MoHUMDER  Chunder  Ghose  - )    ^^  -' 

AND 

Mahomed  Ensuef  and  others    -     Respondents.* 

On  petition  from  the  High  Court  of  -Judicature  at 

Bengal. 

JL  HIS  was  an  application  for  special  leave  to  appeal  24tli  Feb.j. 
from  a  decree  of  the  High  Court,  and  a  judgment  .or        ^^^^* 
Order  made  on  review  of  judgment,  under  the  follow-      Pending 

,  proceedings 

mg  Circumstances  : — -  before  the 

The  petition  set  forth,  that  in  the  year  1861  the  ^'g^'appHc'^^^^ 

Petitioners,  Noqender  Chunder   Ghose    and  Mohunder  tionfora 

.        .  .  review  of 

Chunder   Ghose ^   instituted  a  suit   to    establish   their  judgment, 

rights  as  Zemindars  to  certain  alluvial  lands  which  alt^ed  the 

had  been  taken  possession  of  by  the  Defendants  on  a  t^e^i  pi'evaii-^ 

.  „  ing  practice 

claim  01  right  thereto  as  proprietors  of  other  land  in  ofpermitting 

the  vicinity  :  that  a  plea  of  limitation  was  put  in  by  w^thFn  six 

the  Defendants  in  bar  of  the  suit,  and  a  decree  made  ^^^^^^  from 

by  the  Judge  of  the  Zillah   Chittagong^  in  favour  of  thejudgment 

the  Defendants,  which  decree    having    been  appealed  refu^^nfT 

from  by  the  Petitioners  to  the  Hi^^h  Court  of  Judi-  ""^T^;    ^^ 

•^  ^  such  circum« 

■^Present: — Members  of   the  Judicial    Committee — The  Eight  six^monthe^ 

Hon.    Sir   "William   Erie,  the  Eight  Hon.    Sir  James  William  prescribedby 

Golvile,  and  the  Eight  Hon.  Sir  Eobert  Phillimore.  ^^^  ^""^^l^^ 

A  rr.l        T>'     T,^  TT  o-     X  -r»      i  Oounciiofthe 

Assessor: — iae  Eight  Hon.  Sir  Lawrence  Peel.  16thof  April 

1838,  from  ' 
the  date  of  the  decree  having;  expired,  special  leave  to  appeal  from  the 
original  decree  and  vli^  Order  refusing  a  review  was  allowed. 


108 


CASES    IN    THE    PRIVY    COUNCIL 


V. 

Mahomed 
Ensufp. 


^^^^-       cature  in  Bengal  was  reversed,  and  an  Order  made 
NoGENDER    remandinsj  the  case  to  the  Zillah  Court  for  re-trial  ou 
Gho^e^     the  merits  :   that  the  suit   was  accordingly  re-tried  by 
the  Judge,  who,  on  the  merits  decreed  in  favour  of 
the  Petitioners,  giving  them  possession  of  the  alluvial 
lands  :  that  the  Defendants  being  dissatisfied  with  this 
last-mentioned  decree,  appealed  against  the  same  to 
the  High  Court :  that  the  hearing  of  the  appeal  took 
place  before  a  divisional  Bench  of  the  Court,  on  the 
1st  of   December  J  1865,   when  a  decree    was    made, 
reversing  the  decree    of  the   Zillah  Judge,    and  dis- 
missing the   Petitioner's    suit :  that   the   Petitioners, 
within   the    ninety  days  prescribed   for  that  purpose, 
jGiled   a  petition  in   the  High   Court,   praying  for  a 
review  of  the  decree  of   that  Court,  instead  of  filing  a 
petition   in  the    Court  for  leave  to   appeal    to    Her 
Majesty  in  Council  against  the  decree,  the  Petitioners 
being  advised  that,  according  to   the  prevailing  prac- 
tice of  the   Court,  they  would  have  six  months  to  file 
such  a  petition  of   appeal,  should  it  become  necessary, 
from  the  date  on  which  the  Order  on  the  petition  of 
review  might  be  pronounced,    such  practice   having 
been   established   by  a   decision  of    the   High  .Court, 
made  on  the  8th  of  Jidy^    1864;  that   the  petition 
for   review  came    on  for   hearing   before  Mr.   Beton 
Karr^  on  the    17th  of  May^  1866,  who,  by  his  Order 
of  that  date,  directed  the  case  to  be  re-argued  on  one 
of  the  points  taken.     That  accordingly,   a    re-hear- 
ing of  the  appeal  on  a  review  of  judgment  came  on 
before  Messrs.   Seton  Karr    and    Kemp^  two  of    the 
Puisne   Judges   of   the    Court,  on  the   1st  of  April, 
1867,    when   the  Court,  by  its  decree  affirmed  the 
former   decree    of   the    High    Court   of   the    1st    of 
December,    1865;    that   on    the   unsuccessful   result 
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of  the    re-hearing    on    review    being    communicated       ^^68. 
to  the  Petitioners,    they    directed    a    petition  to  be    Nogender 
filed    in    the    High    Court    for    leave    to    appeal  to    ^'^^^^^ 
Her  Majesty  in   Council :    that  the  Petitioners  were  ^• 

then  informed,  that  the  practice  had  been  altered  ENsurr, 
by  a  decision  of  the  High  Court  on  the  11  th  of 
September,  1866,  and  passed  while  the  above  pro- 
ceedings on'  review  were  pending:  that  the  Peti- 
tioners presented  a  petition  to  the  High  Court 
stating  the  principal  facts  above  mentioned,  and  the 
change  of  practice,  and  further  stating,  that  inas- 
much as  a  period  of  six  months  allowed  by  law  for 
filing  Privy  Council  appeals  against  the  decision  of 
the  Court  had  expired,  from  the  original  judo-- 
ment  of  the  1st  of  December  1865,  and  as  the 
above  delay  could  not  in  the  least  be  attributed  to 
the  Petitioners,  who  had  acted  on  the  full  belief 
that  their  appeal  to  England  would  be  in  time 
under  the  former  precedents  of  the  Court,  and  as  it 
would  be  very  hard  and  unjust  to  bind  parties  by 
subsequent  decision,  over  which  they  had  no  control 
and  whose  effects  they  could  not  possibly  foresee  • 
therefore,  under  these  peculiar  circumstances,  the 
Petitioners  prayed  to  be  allowed  to  file  their  appeal 
to  England.  That  the  petition  came  on  for  hearino' 
before  Mr.  Jackson^  one  of  the  Puisne  Judges  of 
the  High  Court,  on  -the  29th  of  June,  1867,  when  he 
recorded  the  following  minute  or  Order: — -'^I  am 
unable  to  grant  this  application.  The  Petitioner 
must  apply  to  the  Privy  Council  direct ;"  that  the 
Petitioners  had,  under  the  above  circumstances,  been 
obliged  to  present  their  petition  to  Her  Majesty  in 
order  that  justice  might  not  miscarry,  and  that  the 
Petitioners  might  not  be  prejudiced  by  losing  their 
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right  of  appeal  by  reason  of  the  alteration  in  the 
practice  of  the  High  Court ;  and  the  Petitioners 
submitted,  that  they  ought  to  be  allowed  to  appeal 
against  the  decree  of  the  High  Court  of  the  1st  of 
December  J  1865,  the  time  intervening  having  been 
occupied  by  the  proceedings  in  the  review  of  judg- 
ment, as  the  Petitioners  would  have  obtained 
leave  of  the  High  Court  so  to  appeal  on  the  ter- 
mination of  such  proceedings  as  a  matter  of  course, 
if  the  then  established  practice  of  the  Court  had 
continued,  inasmuch  as  the  decision  changing  the 
practice  was  not  passed  until  after  the  expiration  of 
six  months,  calculated  from  the  date  of  the  decree,  so 
that  the  Petitioners  had  no  opportunity  of  presenting 
their  petition  for  leave  within  that  period ;  and  the 
Petitioners  submitted  that,  the  judgment  and  Decree 
of  the  High  Court,  dated  the  1st  of  April,  1867,  was 
a  full  and  complete  hearing  of  the  appeal,  on  a  review 
of  judgment  previously  granted,  and  that  although  it 
in  terms  affirmed  the  former  decree  of  the  1st  of 
December,  1865-,  yet  it  ought  to  have  been  considered 
and  treated  as  the  final  judgment  or  decree  of  the 
High  Court  made  in  the  appeal,  and  from  such  a 
judgment  or  decree  Her  Majesty's  Charter,  estab- 
lishing and  constituting  the  High  Court,  ordained 
that  any  person  or  persons  might  appeal  to  Her 
Majesty's  Privy  Council,  provided  that  leave  be 
applied  for  to  the  High  Court  within  six  months  from 
the  date  of  such  judgment  or  Decree,  and  that  with 
that  proviso  the  Petitioners  had  substantially  complied 
by  filing  in  the  High  Court,  and  within  such  pre- 
scribed time,  their  petition ;  and  they  prayed  for  special 
leave  to  appeal  against  the  decree  of  the  High  Court 
bearing  date  the    1st  of   December,   1865,  and    also 
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against  the  other  judgment   or  decree  affirming  the        1868. 
same  and  bearing  date  the  1st  of  Aj^iril^  1867.  Nogendeu 

CllUNDEU 

Mr.  LeitJi^  for  the  PetitionerSo  Ghose 

The  six  months  allowed  by   Order  in   Council  of    Mahomed 

.  Ens  OFF 

the  l6th  of  Aprilj  1838,  for  appealing  from  the  decree 
t)f  the  1st  of  December^  1865,  expired  pending  the 
proceedings  for  review.  There  is  no  question  of  the 
right  of  the  Petitioners  to  appeal  from  the  decree  of 
the  High  Court,  but  for  the  alteration  in  the  practice 
by  the  decision  of  the  llth  of  September^  1866,  which 
took  the  Petitioners  by  surprise  and  operated,  in  the 
circumstances,  as  a  denial  of  justice.  This  change  in 
the  practice  of  the  Court  took  place  after  the  expira- 
tion of  the  six  months  from  the  date  of  the  decree* 
The  Court,  I  submit,  was  wrong  in  refusing  leave  to 
appeal  from  the  judgment  on  review,  and  such  decision 
was  in  opposition  to  decided  cases.  Thus  in  Nezeer 
Ali  Khan  v.  Rajah  Ojoodharam  Khan  (^),it  was  held, 
that  an  Order  of  the  High  Court  refusing  an  appli- 
cation for  a  review  was  a  final  Order  from  which  an 
appeal  lies.  So  in  the  3Iaharajah  of  Biirdwan's 
case  (^),  it  was  laidj  down,^  that  where  an  application 
for  a  review  is  admitted,  the  decision  upon  the 
re-hearing  is  a  final  decree  from  which  an  appeal 
will  lie,   and  which  dates  from  that  time. 

The  Eight  Hon.  Sir  James  W.  Colvile. 

Their  Lordships  think,  that  in  the  circumstances 
disclosed  in  the  petition,  special  leave  to  appeal  from 
the  decree  of  the  High  Court  of  the  1st  of  Decemhcrj 

{a)  1  Cal.  AV.  R.,  14  (Miss.  Appeals). 
\b)  2  Eev.  Oivil^&  Oona.  Rep.,  260. 
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1865,  and  the  judgment  or  order  of  the  1st  of  Aprit^ 
1867,  ought  to  be  allowed.  In  the  cases  referred  to, 
the  Court  have  laid  it  down,  that  if  there  is  a  deci- 
sion upon  a  review  of  judgment,  that  decision  is  to  be 
considered  the  final  decree. 


Pestonjee  J^ussurwanjee 


Appellant ; 


AND 


Manockjee   &   Co. 


Respondents. 


* 


On    ap>peal  from    the  High    Court  of  JitcUcature    at 

3Iadras. 

X  HIS  appeal    was    brought  from   three  Orders  of 

Madras. 


2iid  &  3rcl 
July,     18G8. 

— ,— ;       the  High  Court  of  Judicature  at 

Jurisdic- 
tion of  the 
Courts  in 
India,  under 
the  326th 
section  of  the 
Code  of  Civil 
Procedure, 
Act,No.YIII  of  the  Eolls  (The  Eight  Hon.  Lord  Eomilly),  the  Eight  Hon.  Sir 

of  1859,  to      James  William  Colvile,  the  Eight  Hon.    Sir  Edwa,rd  Yaughan 

Williams,  and  the  Lord  Chief  Baron  (The  Eight  Hon.   Sir  Fitz- 

Eoy  Kelly. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 


The    first 

Order  was  dated  the  ]5th  of  January^  1866,  and 
dismissed  an  appeal  from  three  Orders  of  the  Civil 
Court  of  Calicut^   dated  the  22nd  and   23rd  of  Sep- 

ii.  Present  ; — Members  of  the  Judicial   Committee — The  Master 


direct  a  gree 
ment  of 
parties  to  ar^ 
bitration  to 
be  made  a 


-I  n  f-i  ,1. 

According  to  the  true  construction  of  the  326th  section  of  the  Civil 
Procedure  Code,  when  parties  have  agreed  to  submit  the  matter  to 
arbitration  of  one  or  more  Arbitrators,  no  party  to  the  agreement  can 
revoke  the  submission  to  such  arbitration,  unless  for  good  cause  ;  a  mere 
arbitrary  revocation  of  the  authority  will  not  be  permitted. 
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tcmhcr,  and  20th  of  October^  1865,  respectively,  which 
directed  that  an  agreement  to  submit  matters  in 
dispute  to  arbitration  should  be  filed  and  enforced 
under  the  provisions  of  section  326  of  the  Civil 
Procedure  Code  of  India,  Act,  No.  YIII.  of  1859  {a). 
The  second  Order  bore  date  the  7th  oiJanuary,  1867, 
and  dismissed  an  application  for  leave  to  appeal  against 
a  decree  of  the  Civil  Court  of  Caheiit,  dated  the  9th 
oi  February,   1866,   affirming   an  Award  in  favour  of 

{a)  Sec.  326  is  in  these  terms  : — '^  When  any  persons  shall  by 
an  instrument  in  writing  agree, that  any  differences  between  them, 
or  any  of  them,  shall  be  referred  to  the  arbitration  of  any  person 
or  persons  named  in  the  agreement,  or  to  be  appointed  by  any 
Court  having  jurisdiction  in  the  matter  to  which  it  relates,  applica- 
tion may  be  made  by  the  parties  thereto,  or  any  of  them,  that  the 
agreement  be  filed  in  such  Court.  On  such  application  being 
made,  the  Court  shall  direct  such  notice  to  be  given  to  any  of  the 
parties  to  the  agreement,  other  than  the  Applicants,  as  it  may 
think  necessary,  requiring  such  parties  to  show  cause,  within  a  time 
to  be  specified,  why  the  agreement  should  not  be  filed.  ...  If 
no  sufficient  cause  be  shown  against  the  agreement,  the  agreement 
shall  be  filed  and  an  Order  of  reference  to  arbitration  shall  be 
made  thereon.  The  several  provisions  of  this  chapter,  so  far  as  they 
are  not  inconsistent  with  the  terms  of  any  agreement  so  filed,  shall 
be  applicable  to  all  proceedings  under  an  0>'der  of  reference  made 
by  the  Court,  and  to  the  Award  of  arbitration,  and  to  the  enforce- 
ment of  such  Award." 


1868. 
Pestonjee 

NUSSUR* 

WANJEE 

V. 

Manockjee. 


A.&B.,  two  partners, agreed  to  submit  certain  differences  to  arbitra- 
tion. The  Arbitrators  entered  into  consideration  of  the  matters  referred 
to  them,  and  gave  a  prehminary  decision,  which  the  parties  to  the 
arbitration  submitted  to  and  acted  on,  as,  however,  the  Arbitrators 
could  not  agree  upon  all  the  points  referred  to  thera,  they  were  re- 
quested  by  A.  to  make  their  Award  within  ten  days,  or  to  appoint  an 
Umpire.  Some  delay  took  place  in  the  appointment  of  the  Umpire 
when^.  sent  notice  to  withdraw  from  the  arbitration  and  cancel  the 
agreement,  upon  which  B.  applied  by  petition  to  the  Court  un^i'^^r  the 
326th  section  of  the  Civil  Procedure  Code,  to  make  the  submission  to 
arbitration  a  rule  of  Court,  which  was  ordered.  Held  f liHf  if  w^  o  ^  j.  • 
,,  x"  ^      i.  V  -11       J     1  J    ■^^■^^^'  I'^ac  It  was  not  m 

the  power  ot  A.  at  his  mere  will  and  pleasure  to  revoke  the  auf  o-> 
of  the  Arbitrators,  in  whoso  appointment  he  had   concurred*" and  h  \ 
acquiesced  and  acted  upon  their  preliminary  Award.  ' 

VOL.  XII.  Q 


114 


CASES   IN   THE   miYY   COUNCIL 


1868. 
Pestonjee 

NUSSUE- 
WANJEE 

V. 
ANOCKJEE. 


Eespondents.  The  third  Order  appealed  from  was 
also  dated  the  7th  of  January^  1867,  and  dismissed 
an  application  for  leave  to  appeal  against  an  Order 
of  the  Civil  Court  of  Calicut^  dated  the  6th  of  October^ 
1865,  confirming  the  appointment  of  an  Umpire. 

The  question  on  the  appeal  was,  whether  the  Civil 
Court  of  Calicut  had  jurisdiction,  under  section  326  of 
the  Civil  Procedure  Code  of  India^  to  file  the  agree- 
ment to  refer  to  arbitration  after  the  Appellant  had 
withdrawn  his  submission. 

The  circumstances  of  the  case  were  these  : — 

The  Appellant  and  the  Eespondents  were,  with 
others,  co-partners  in  the  transactions  of  the  farms  of 
the  Talooh  Calicut  and  of  other  Taloohs  in  the  Malabar 
district.  This  partnership,  however,  was  closed  by 
paying  out  the  other  co-partners,  and  a  new  partner- 
ship for  the  same  concern  entered  into  in  186S, 
between  the  Appellant  and  the  Respondents.  Shortly 
afterwards,  disputes  having  arisen  in  regard  to  the 
co-parcenary  transaction  of  the  farms  in  question,  a 
Karar,  or  agreement, dated  the  1 0th  of  June,  1864,  was 
entered  into  by  the  Appellant  and  Eespondents,  to 
refer  certain  differences  touching  a  sum  of  Es.  44,000, 
alleged  to  be  due  to  the  Eespondents  in  respect  of 
the  AbJca^H  farm  at  Calicut,  and  other  transactions  to 
arbitration  under  section  327  of  the  Civil  Procedure 
Code. 

The  original  Arbitrators  appointed  were  Mr.  Pierce 
and  Mr.  Bates ;  but  Mr.  Fierce  going  to  England^ 
Mr.  Funnett  was  appointed  an  Arbitrator  in  his  place. 

The  Arbitrators  entered  into  consideration  of  the 
matters  referred  to  them,  and  on  the  15th  of  July^ 
1864,  gave  a  preliminary  decision  dissolving  the  part- 
nership which  had  subsisted  between  the  Appellant 
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and  the  Kespondents,  but  reserved  to  themselves,  as 
Arbitrators,  the  power  to  give  a  final  decision  as  to 
the  terms  of  dissolution  after  full  examination  of  the 
accounts.  This  decision  was  acted  on  by  the  Appel- 
lant and  the  Respondents,  and  the  partnership  dis- 
solved, the  business  of  the  partnership  being  from 
that  date  carried  on  by  the  Appellant  alone. 

On  the  I3th  of  Ma?/j  1865,  the  Arbitrators  passed 
a  resolution,  that  the  Respondents  should  purchase 
the  outstandings  of  the  Ponany  farm,  amounting  to 
Rs.  5,073.  5a.  at  50  per  cent,  of  their  nominal  value 
with  Rs.  2,536.  10a.  6p.  The  Arbitrators  further 
gave  minutes  (Mr.  Punnett  on  the  6th  of  July  and 
on  the  25th  of  August^  1865,  and  Mr.  Bates  on 
the  5th  of  August  and  7th  of  Sejotemher,  1865)  of 
proceedings  expressing  their  respective  opinions  in 
writing  on  the  different  disputed  items,  but  came  to 
no  final  decision. 

On  the  24th  of  July^  1865,  the  Appellant  wrote 
a  Letter  to  the  Arbitrators,  requiring  them  to  make 
their  Award  within  ten  days,  or  to  appoint  an  Umpire. 
The  Arbitrators  did  not  make  a  final  Award  within 
that  time,  and  shortly  after  the  receipt  of  this  Letter 
appointed  Mr.  SchlunJc  as  Umpire. 

On  the  5th  of  August^  1865,  the  Appellant  sent  a 
notice  to  the  Respondents  whereby  he  purported  to 
cancel  and  withdraw  from  the  agreement,  and  on  the 
same  day  sent  a  notice  to  the  Arbitrators  to  the  same 
eUect. 

In  consequence,  the  Respondents,  on  the  23rd  of 
August  l%^b^  filed  a  plaint  in  the  Civil  Court  of  Calicut^ 
to  have  the  agreement  for  submission,  dated  the  lOth 
of  June^  1864,  filed  under  seeticn  326  of  the  Civil 
Procedure  Code.     Notice  was  given  to  the  Appellant 
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to  sliow  cause  why  the  agreement  should  not  be  filed, 
and  cause  was  shown  by  him. 

On  the  22nd  of  September^  1865.  the  Civil  Court 
ordered  the  agreem.ent  for  submission  to  arbitration 
to  be  filed  under  section  326,  of  the  Civil  Procedure 
Code,  and  that  the  Appellant  should  be  assessed 
with  the  costs  of  the  application  in  the  Arbitra- 
tors' Award.  The  reasons  for  this  decision  were, 
first,  that  the  Arbitrators  had  made  two  decisions 
on  matters  progressing  towards  the  final  Award, 
and  that  the  parties  had  agreed  to,  and  taken  imme- 
diate action  on,  those  decisions ;  and,  secondly, 
that  the  Appellant  had  no  right  to  cancel  the 
agreement,  under  the  circumstances ;  and  on  the 
23rd  of  Septemler^  1865,  the  Civil  Court  made  an 
Order,  directing  the  Arbitrators  to  make  their  award, 
and  empowering  them  to  appoint  an  Umpire. 

On  the  6th  of  October^  1865,  the  Civil  Court  made 
an  Order,  affirming  the  nomination  of  Mr.  ScMunh 
as  Umpire,  and  on  the  17th  of  the  same  month  the 
Umpire  made  his  Award. 

The  Appellant  appealed  to  the  High  Court  at 
Madras  from  the  above  Orders  of  the  22nd  and  23Fd 
of  September^  1865,  and  the  20th  of  October^  1865, 
on  the  following  grounds  : — ^^First,  that  all  such 
Orders  were  ultra  vires  and  of  no  legal  force  ;  second, 
that  the  Civil  Judge  had  no  jurisdiction  to  file  the 
agreement  upon  which  the  appointment  of  the 
Arbitrators  and  the  Umpire  was  constituted  ;  third, 
that  there  was,  in  fact,  no  subsisting  agreement  at 
the  date  when  the  Civil  Judge  filed  such  agreement  ; 
fourth,  that  the  Order  of  reference,  made  on  the 
22nd  Ox  September,  1865,  was  altogether' illegal,  made 
without  any  authority,   and  the  Order  and  all  pro- 
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whatever. 

On  the   15th   of  June,  1866,  the  High  Court  dis- 
missed the  appeal. 

The  following  reasons  were  recorded  by  the 
Court,  consisting  of  Mr.  Justice  Holloivay  and  Mr. 
Justice  Junes  J  for  dismissing  the  appeal: — "The 
Appellant  having  asked  and  obtained  permission 
to  appeal  to  Her  Majesty  in  Council  from  the 
Order  of  this  Court,  dated  the  1 5th  of  January, 
1866,  we  are  now  required  by  the  Letters  Patent  to 
record  the  reasons  for  the  Order  made  by  us,  dismiss- 
ing the  appeal.  The  decision  of  this  Court  was 
simply,  that  no  appeal  lay  from  the  Order  of  the 
Civil  Judge  of  Calicut,  directing  that  an  agreement  to 
submit  matters  in  dispute  to  arbitration  should  be  filed 
under  the  provisions  of  section  326  of  the  Civil  Pro- 
cedure Code.  It  is  quite  clear,  that  the  section  itself 
gives  no  appeal,  and  it  was  not  attempted  to  show  that 
any  other  part  of  the  Code  had  done  so.  The  appeal 
was  put  solely  upon  the  ground,  that  the  Civil  Judge 
had,  in  filing  the  agreement  to  submit,  acted  alto- 
gether without  jurisdiction,  because,  previously  to  the 
filing,  the  present  Appellant  had  withdrawn  from  the 
submission.  The  language  of  section  326  shows,  that 
the  Judge  had  jurisdiction  to  hear  and  determine  the 
sufficiency  of  the  cause  shown  against  the  agreement, 
and  if  no  sufficient  cause  v/as  shown  against  the  agree- 
ment, he  was  bound  to  file  it,  and  make  an  Order  of 
reference  to  arbitration.  After  the  filing,  the  other 
provisions  of  the  chapter,  so  far  as  they  are  not  incon- 
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sistent  with  the  terms  of  the  agreeinentj  became  appli- 
cable, and  the  matter  would  proceed  naturally  to  a 
final  judgment.  These  sections  give  the  amplest 
power  to  enlarge  the  time  for  making  the  Award,  to 
nominate  other  Arbitrators,  to  correct  and  remit  the 
Award,  and  to  set  it  aside  on  the  grounds  of  corrup- 
tion or  misconduct.  It  is  manifest,  therefore,  that 
the  section  under  which  the  Civil  Judge  acted  gave 
him  jurisdiction,  and  there  being  no  part  of  the 
chapter  or  of  the  Code  giving  an  appeal  against  such 
an  Order,  we  were  bound  to  dismiss  the  appeal.  As 
the  matter,  however,  was  or  very  general  importance^ 
we  proceeded  to  consider,  whether  the  fact  that  one 
of  the  parties  had  chosen  to  withdraw  his  submission 
was  such  a  cause  against  the  agreement  as  should 
have  prevented  the  Civil  Judge  from  filing  the  agree- 
ment. The  section  provides  for  two  cases,  one,  in 
which  all  the  parties  join  in  the  application,  and  the 
other,  in -which  they  do  not.  In  the  latter  case,  the 
only  one  with  which  we  are  at  present  concerned,  the 
applicant  is  to  be  treated  as  the  Plaintiff,  and  the  other 
parties  as  the  Defendants  in  a  suit.  Notice  is  to  be 
given  to  them  to  show,  within  a  time  specified,  why 
the  agreement  should  not  be  filed,  and  it  proceeds : — 
'  If  no  sufficient  cause  be  shown  against  the  agreement, 
the  agreement  shall  be  filed,  and  an  Order  of  reference 
to  arbitration  be  made  thereon.'  Taking  these  words 
alone,  it  could  scarcely  be  contended,  the  sufficient 
cause  is  shown  against  any  agreement,  by  one  of  the 
parties  to  it  saying,  that  he  has  since  altered  his  mind. 
What,  moreover,  could  be  the  purpose  of  the  Legis- 
lature in  providing  for  the  showing  of  cause,  and  the 
determination  of  the  sufficiency  or  insufficiency  of  that 
cause,  if  any  one  of  the  parties  could  put  an  end  to 
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the  matter  by  simply  saying,  '  I  have  altered  my  mind.       ^^^ 
It  is  true,  that  I  entered  into  the  agreement,   I  have 
nothing   of   fraud,   surprise,    or    invalidity  to  allege 
against  it,  but  I  have  since  altered  my  mind.'     We 
should,  therefore,  have  no  hesitation  in  saying,  if  the 
matter   were    before  us    on  appeal,  that  one   of  the 
parties  having  altered  his  mind   is  not  a   sufficient 
cause  against  an  ordinary  agreement,  and  we  can  see 
no  possible  ground  in  legal  principle  for  saying,  that 
it  is  sufficient    cause   against   an  agreement  to  refer 
matters  to  arbitration.     It  was  said  in  the  argumentj 
that   by    the    withdrawal   of  one  of  the  parties,  the 
agreement  was  absolutely  at  an   end,  and  that  there 
was  nothing  to  file.     This  has  very  often  been  rather 
loosely  said  in  the  English   Courts ;   but  the  case  of 
Livingston  v.  B alii  (6  El.  &  B.,  132)  has  e^ectually 
disposed  of  that   doctrine.     All  the  learned  Judges 
there  decided,  that  an  action  will  lie  upon  the  breach 
of  an   agreement   to  refer  prospective   differences  to 
arbitration,  and  Mr.   Justice   Coleridge  took  occasion 
to  express  strong  doubts  as  to  the  correctness  of  the 
opinion  frequently  expressed,  that  nominal  damages 
only  could  be  recovered.     This  decision,  unquestion- 
ably in  accordance  with  principle,  shows  that  there  is 
no  pretence  for  saying,  that  by  English  law  the  agree- 
ment becomes,  by  the  withdrawal  of  one  of  the  parties, 
a  mere  nullity.     There  is  no  doubt  whatever,  that  an 
English  Court  of  Equity  will  not  decree  the  specific 
preformance   of   an   agreement  to   refer.     T/ie  South 
Wales  Railway  Company  v.    Wythes  (5  De  G,   Mixc, 
&  Gor.,  887)  contains  a  re-assertion  of  this  principle, 
frequently  stated  by  Lord  Eldon.     Both  Courts  of 
Law  and  Equity  have  refused  to  allow  their  jurisdiction 
to  be  stayed  on  account  of  such  agreements.     Street 
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V.  Bighy  (6  Yes.,  814),  overruling  Lord  Kenyonh 
decision  in  Halfhide  v.  Fenning  (2  Bro.,  C.  C.  336), 
is  the  first  case  in  which  this  was  distinctly  decided 
in  equity.  Thompson  v.  Charnack  (8  T.  E.,  139)  is 
the  leading  case  at  law.  Without  saying  anything 
upon  the  policy  of  these  decisions,  it  may  perhaps  be 
doubted,  whether  they  would  have  been  arrived  at,  if 
the  point  had  come  for  the  first  time  before  the 
majority  of  the  Judges  and  the  Law  Lords  who 
decided  Scott  v.  Avery  (5  H.  L.  Cases,  811).  In 
England^  the  Legislature  has,  by  various  Statutes, 
sought  to  render  such  agreements  to  refer  effectual ; 
and  Mr.  Baron  Martin^  in  the  very  recent  case  of  Mills 
V.  Bay  ley  (2  Hurls  k  Colt,  36,41),  took  occasion  to 
express  his  regret  that  the  Legislature  did  not  in  all 
cases  prohibit  the  revocation  of  agreements  to  refer. 
Perhaps  the  reasons  given  by  Lord  Coke  in  Vynior^s  case 
(8  Co.  Rep.,  81  b.),  will  not  be  found  very  satisfactory 
in  point  of  logic  for  permitting  the  revocation.  In 
truth,  however,  it  is  difiicult  to  see  what  the  Courts  of 
law  could  have  done.  They  did  not  specifically  per- 
form any  contract,  and  the  proceeding  hj  attachment, 
both  at  Law  and  Equity,  proceeded  upon  the  ground 
of  a  contempt  of  the  Court  of  which  the  agreement 
to  submit  had  been  made  a  rule.  It  is  of  course 
difiicult  on  principle  to  see  why  a  withdrawal  should 
have  been  allowed  after  the  submission  had  been 
made  a  rule  of  Court.  The  question  of  how  the 
agreement  shall  be  enforced  is  of  cource  a  question  of 
procedure.  The  Courts  of  Equity  in  England  have 
always  considered  specific  performance  a  peculiar  and 
discretionary  remedy,  and  the  mere  refusal  on  their 
part  to  specifically  perform  a  contract  to  submit 
disputes  to  arbitration,  is  no  authority  whatever  for 
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putting  upon  section  326  and  the  other  sections  of  this        ^^^^• 
chapter,  the  construction,  that  nothing  more  is  to  be    Pb^tonjee 
done  under  them  after  the  dissent  of  one  of  the  parties 
from  his  own  agreement.     It  seems   to  us  that  such 
dissent  is  no  better  cause  against  this  sort  of  agree- 
ment  than  it  is  against  any  other,  and  if  there  had 
been    an    appeal     we    should,    unquestionably,    have 
decided  that  the  Civil  Judge  was  right  in  filing  the 
agreement.     The  Indian  Legislature,  in  the  provisions 
of  this  chapter,  seems  to  have  been  guided  by   the 
same  policy  as  the  English,  since  the  time  of  William 
III.,  but  has  carried   out  that  policy   to   its  logical 
conclusion.'^ 

This  was  the  principal  decree  appealed  from. 
The  Appellant  afterwards  filed  a  petition  in    the 
Civil  Court  at  Calicut^  alleging  the  invalidity  of    the 
Award,  and  praying  that  it  might  be  set  aside  on  the 
ground  of  misconduct  of  the  Arbitrators.       The  Court 
rejected  the  petition  as  not  being  presented  within  the 
time  required  by   section   32 1   of  the   Code.      After 
other  applications  to  the  Court,  the  appeal  from  the 
Orders  before  mentioned  were  allowed,  and  now  came 
on  for  hearing. 

Sir   R.   Palmer^   Q.C,   and  Mr.    LeU%    for   the 
Appellant. 

In  law,  the  Appellant  was  competent  to  revoke  the 
submission  to  arbitration,  and  did  in  fact  revoke  the 
same  by  notice  to  the  Arbitrators ;  and,  therefore, 
the  subsequent  decree  or  Order  of  the  Zillah  Judge, 
ordering  that  the  agreement  containing  the  submis- 
sion should  be  filed  in  Court,  or  making  the  same  in 
effect  a  rule  of  Court,  was  erroneous,  and,  conse- 
quently, all  the  subsequent  proceedings  of  the  Court 
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Order  of  reference  to  arbitration  made  by  the  Court, 
iind<3r  section  32G  of  the  Civii  Procedure  Code  (Act,* 
No.  YIII.  of  1859),  being  founded   thereon,  was  alsa 
null  and  void.      The  Appellant,  by  his  notice,  of  the 
24th  of  June,  1 865^  limited  the  time  to  ten  days,withir? 
which  the  Arbitrators  were  to   make  their  Award^- 
and  their  powers  and  functions  ceased  absolutely  on 
the  expiration  of  the  time,   consequently  the    subse- 
quent act  in  appointing  an  Umpire  was  invalid,     lit 
re  Salkeld  and  Slater  (a).     If  the  appointment  was 
valid,  th^  proceedings  are  irregular,   as  the   Umpire 
should  have  opened  the  matter  up  from  the  beginning.- 
At  Common  Law,  revocation  can  be  made  at  the  in- 
stance of  either  party,  Eiissell  on  Awards,  p.  143  [3r(J 
Ed.],  even  after  the  submission  has  been  made  a  rule 
of  Court,   Milne  v.    Gratrix  (b) ;  King  v.  Jasegh  (^). 
The  Common  Law   principles-  a^  to   revocation    are 
illustrated  in  Vynior^s  case  [d)^  which  is  the  law  at  the- 
present  day,  unless  modified  by  Statutes.     The   9th 
k  10th  Will.  III.  c.    15,   provides,   first,   for  making 
the  submission  to  arbitration  a  rule  of  Court ;  and, 
second,    by  inserting   a    clause    in    the    submission- 
agreeing  thereto.     The    3rd  &  4th    WilL  IV.    c.  42,. 
sec.    39,    enacts,   that  such   agreement  shall   not   be^ 
revocable  without  leave  of  the  Court  ;  so  by  the  17  th 
k^  I8th  Vict.  c.  12'5,  sec.  17.    In  Mills  v.   Bailey  {ej^ 
which  was  an  action  on  an  Award,  and  the  Dfefendant 
pleaded  that  before  it  was  made,  he  had  revoked  the 
Arbitrator's  anthority  :  the  Court  held   the  plea  good' 
^nd  the  submission  revocable,  so  far  as  related  to  oner 

{a)  12  Ad.  &  El.,  7G7.  (5)  7  East.,    607. 

(^)5T-aunt,,  452.  {d)  8  Co.  'Ke^.,  81,  b. 
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of  the  matters  referred.  The  decree  of  the  Zillah  18G8. 
Judge,  dated  the  9th  of  February^  1866,  adopting  and  Pestonjee 
incorporating  the  terms  of  the  Award,  purporting  to 
have  been  made  under  and  in  pursuance  of  sectioa  326 
of  the  Civil  Procedure  Code,  is  illegal ;  first,  because 
the  original  Order  of  the  Judge  of  the  22nd  of  Sej^- 
temher^  1865,  failed  to  give  jurisdiction  and  power  to 
the  Judge  to  order  the  reference,  and  to  make  such 
decree ;  and,  secondly,  because  not  only  was  the 
Umpire  not  duly  appointed  to  act  between  the  par- 
ties to  the  reference,  but  his  Award  was  invalid. 
Lastly,  the  decree  of  the  High  Court  of  the  15th 
of  January^  1866,  was  erroneous  in  dismissing  the 
appeal,  on  the  ground  that  no  appeal  lay  to  the  High 
Court  from  the  Order  of  the  Zillah  Judge,  made  on 
the  22nd  of  September^  1865,  under  section  326  of 
the  Code, 

Mr.    Coleridge^   Q.  C,   and   Mr.   MaeJceson,  Q.C, 
for  the  Respondents, 

Under  the  Civil  Procedure  Code,  no  appeal  lay 
from  the  Order  of  the  Civil  Court  of  Calicul,  direct- 
ing the  agreement  to  refer  to  arbitration  the  matter 
in  dispute,  to  be  filed  under  the  provisions  of  section 
326  of  the  Code.  The  Civil  Judge  had  jurisdiction 
under  that  section  to  order  the  agreement  to  be 
:filed,  and  to  enforce  the  same,  notwithstanding  the 
Appellant  desired  to  withdraw  his  submission.  Civil 
Procedure  Code,  sees,  325-332.  This  case  materially 
di:ffers  from  Sheonath  v.  Ramnath  (a)^  where  it  was 
held,  that  the  Court  could  not,  under  the  provisions 
of  the  312  and  3U  sections  of  the  Act,  No.  YIII.  of 

(«)  10  Moore's  Ind.  App.  CasoS;  413, 
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1859,  as  in  force  in  Oude^  refer  the  decision  of  an 
issue  raised  in  a  suit  to  Arbitrators  nominated  by 
the  Court  against  the  protest  of  one  of  the  parties. 
Here  the  submission  Y»"as  at  the  instance  of  the 
parties  themselves.  But  a  stronger  ground^  is,  that 
the  Appellant  having  availed  himself  of  the  pre- 
liminary decision  of  the  Arbitrators,  and  ]  acted  on 
it,  cannot  afterwards  repudiate  their  authority,  or 
the  agreement  to  refer.  An  agreement  to  refer  to 
arbitration  cannot  be  treated  as  a  nullity  by  the 
"withdraw^al  of  one  of  the  parties.  jSTeither  can  a 
party  partially  revoke  a  submission,  after  an  inter- 
mediate Award,  as  in  this  case  ;  Ilarcourt  v.  Jiams- 
bottom  (a) ;  and  a  Court  of  Equity,  if  there  has 
been  part  performance,  would  enforce  the  agreement, 
CooJce  V.  Cooke  (b').  The  Statute,  3rd  &  4th 
Will.  IV.  c.  42,  does  not  extend  to  India,  but  even 
if  it  did,  that  Statute  leaves  it  with  the  Court  to 
revoke  the  submission.  The  rule  of  English  law, 
as  expounded  by  the  Court  below,  is  that  the  Court 
will  not  allow  a  party  to  revoke,  Vynior^s  case  {c)  ; 
Living  ton  v.  Ralli  (J) ;  Pope  v.  Lord  Duncannon  (e). 
Statutes,  9th  &  10th  of  WllL  III.  c.  15,  sec.  10,  and 
the  l7th  &  I8th  Vict,  c.  125. 

Sir  E.  Pahnc?',  Q.C,  in  repl}';. 

In  Coolce  v.  Cool'e  (/)  the  Yice- Chancellor  Wood 
held,  that  where  in  a  reference  under  the  Arbitration 
Act,  9  th  &  10th  of  JVill.  III.  c.  15,  an  Award  has 
been  made,  the  jurisdiction  in  the  matters  of  the 
Award  of  every  superior   Courts    except  that  before 


(a)   1  J.  &  W.,  505,  511. 
(c)  8  Co.  Eep.,  81,  b. 
(<•)  9  Sim.,  177. 


(i)  Law  Eep.  4  Eq.,  77. 
{d)  5  El.  &  B.,  132. 
(/)  Law  Eep.  4  Eq.,  77. 
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which  the  reference  is  pending,  is  excluded.     A  Court        ^868. 
of  Equity   would   not    specifically    enforce    such   an    Pestonjbe 
agreement,   Vickers  v.  Viclcers  {a). 

Their  Lordships'  judgment  having  been  reesrved, 
was  now  pronounced  by 

The  Eight  Hon.  Lord  Eomilly. 

This  is  an  appeal  from  three  Orders  of  the  High 
Court  of  Judicature  at  Madras.  The  question,  in 
substance,  is,  whether  the  Award  of  Mr.  ScJibniJc 
settling  matters  in  difference  between  the  Appellant 
and  the  Eespondent  is  valid  and  binding  on  the  par- 
ities. The  facts  which  raise  the  question  may  be 
stated  very  shortly. 

On  the  29th  of  Octoher^  1863,  the  Appellant  and 
Eespondent  entered  into  a  partnership  in  certain 
farms,  of  taxes  imposed  on  spirituous  liquors  within 
certain  Districts  in  the  Presidency  of  Mudt^as.  The 
Appellant  was  to  supply  the  capital  required,  and 
the  Eespondent  was  to  manage  the  business.  Certain 
differences  arose  between  them ;  and  the}^  agreed 
that  Arbitrators  should  be  appointed  to  settle  these 
differences.  Accordingly,  this  was  done  by  an  agree- 
ment in  writing  for  submission  to  arbitration,  bearing 
date  the  lOth  of  June,  1864.  Originally,  Mr.  Fierce 
and  Mr.  Bates  were  appointed  Arbitrators,  but  Mr. 
Pierce  refusing  to  act,  Mr.  Punnet t  was  appointed 
in  his  place.  The  terms  of  the  agreement  are  to 
this  effect : — 

^'  Know  all  men  by  these  presents,  that  we  the 
undersigned,  Pestonjee  Nesserivanjee  of  the  firm  of 
Framjee  Nesserwanjee  k  Co.,  and  D.  Manockjec  & 
Co.j  do  make,   constitute,   and  appoint  R,  IL   Fierce^ 


{a)  Law  Bep.  4  E(][.j  529. 


1 26  CASKS    I>^     THE    PRSVY    (X>UN€1L 

18C8.        Esq.,  and  W.  Bates^  Esq.,  Gentlemen,  as  Arbitrators, 
Festonjeb    chosen  by  our  mutual  consent,    to  inquire  into  certain 
^Tnjek      controversies  and  dii^'erences   existing  between  us  in 
V-  regard  to   our  copartnery  in   the    transactions  of  the 

Ahhavfj    Farms    of    the    Calicut^    Kurumhranad^    Pal- 
ghuut^   and  Ponanfj    1  alaqs^   and  Mannur  and  Paycn-'* 
janiir  AmshoonSj   of   the    Ernad    Taluq^   rented   from 
Government,  giving,    and  by  these  presents  granting, 
unto  the  abovesaid  11.  11.    Pierce^  Esq.,  and  W.  Bates, 
Esq.,  full  power  to   substitute  or  appoint  one  or  more 
Arbitrator  or  Arbitrators,   as  well  as,   if  necessary,  an 
Umipire  ;  and  further,   to  call  for  and    examine   the 
Books  and  papers  of  the  said  copartnership,   as  also 
any  party  or  parties  connected   with  the  farms  and 
others,   and  otherwise  to   take  all  and  every  lawful 
means  to  arrive  at  a  fair   and  impartial  decision,  to 
which  we  hereby  mutually  agree  and  bind  ourselves 
to  abide  fully  and  entirely." 

It  contains  the  following  Memorandum  at  the 
foot :  —  "  JST.B.  —  We  the  undersigned,  Pestonjee 
Nusserwanjcc.)  of  the  firm  of  Franrjee  Nusse?'wanjee 
&  Co.,  and  B.  Manockjce  &  Co.,  have  executed  this 
power  under  and  in  conformity  with  the  provisions 
of  section  827  of  Act,  VIII.  of  1859  ;  and  we  do 
hereby  accordingly  agree  and  bind  ourselves  to  abide 
by  the  decision  which  the  within-mentioned  duly 
empowered  Arbitrators  may  give  under  the  aforesaid 
Act." 

On  the  l5th  of  Juhj,  18G4,  the  Arbitrators  made 
an  intermediate  award,  dissolving  the  partnership, 
and  giving  the  business  to  the  Appellant.  On  the 
same  day  a  notice,  signed  by  both  parties,  was 
publicly  given  of  this  fact,  and  which  stated,  that 
all  debts  due   to  them  by  the  Ahkarfj  Farm  were  to 
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be  rocoived  and  paid  by  Franijee  l^lmserwanjcc  & 
Co.,  and  that  the  Eespondcot  had  no  longer  '&w^j 
interest  therein. 

On  the  ord  of  October^  1864,  the  Appellant  wrote 
to  the  Arbitrators,  complaining  of  the  conduct  oi 
the  Respondents  rehjtive  to  the  making  iip  of  the 
accounts. 

On  the  13th  of  3Ia.j/,  1865,  the  Arbitrators  came  tc 
k  resolution,  which  Was  a  second  intermediate  award, 
directing  that  the  farm  outstandings  due  from  the 
Ponanij  CJioivgJiaiit^  and  Betatanad  divisions  shoulct 
"be  taken  by  the  Defendant  at  50  per  cent,  discount ; 
it  is  in  these  words: — ^'  Resolv^ed,  that  the  farm  out- 
standings, due  from  the  Ponan?/  Choiughaut  and  Beta- 
ianad  divisions,  as  they  stood  in  the  farm  Books  on  the 
oOth  of  Jane^  1861,  as  per  balance-sheet,  be  takeo 
over  by  Messrs.  DJiunJeehhoi/  Manocfcjee  k  Co.,  or 
fheif  nominee,  at  50  per  cent,  discount,  they  receive 
ing  credit  for  all  sums  since  recovered,  less  any 
regular  expenses,  and  paying  the  amoimt  as  may  be' 
hereafter  decided  by  its." 

On  the  6th  of  Jal?/,  1865,  Mr.  Pwnnett^  one  of  the 
Arbitrators,  published  a  long  written  opinion  on: 
the  subject  of  the  points  remaining  to  be  disposed  of 
by  the  Arbitrators  under  the  submission  to  arbitra-- 
tion. 

On  the  24th  of  Julf/\  the  Appellant  wrote  to  the 
Arbitrator's,  and  requested  them  to  make  their  award 
in  ten  days,  of  that,  if  they  were  unable  to  do  so^ 
tlie}^  would  nominate  an  Umpire. 

This  was  not  done,  and,  on  the  5th  of  Augusi^ 
1865,  the  Solicitor  of  the  Appellant  w^rote  a  Letter 
to  the  Solicitor  of  the  Respondents,  purporting  ta 
eancgl  the  award ;  and  be  also  sent  in  similar  Lettef^ 
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to  the  Arbitrators.  Oa  the  same  day  Mr.  Bates^  the 
other  Arbitrator,  gave  his  written  opiaioa  on  the 
remaiuing  points  referred  to  therein,  stating,  in  sub- 
stance, his  differences  from  Mr.  PimiieU. 

On  tlie  r2th  of  August^  1865,  a  further  notice 
was  given  by  the  Appelhint,  requiring  the  papers  to 
be  delivered  up  to  him.  Two  more  written  opinions 
were  given,  one  by  Mr.  Punnett^  and  another  by 
Mr.  JJaies,  the  last  on  the  7th  of  September,  1865  ; 
and  Mr.  Schlunlc  (who  was  afterv/ards  appointed 
Umpire,  but  who  seems  to  have  been  already  selected 
for  that  purpose  by  the  Arbitrators),  on  the  12th 
of  September,  18G5,  made  some  written  observations 
founded  upon  the  written  opinions  of  Mr*  Punnctt 
and  Mr.  Bates,  the  two  Arbitrators. 

On  the  22nd  of  September,  1865,  the  Civil  Court 
ordered  the  submission  to  arbitration  to  be  filed 
under  the  provisions  of  32dth  section  of  Civil  Pro* 
ce<lure  Code  of  India. 

The  Appellant  insists,  that  this  was  wrong,  and 
that  the  decision  of  the  Court  below  ought  to  be 
reversed,  and  that  the  submission  to  arbitration 
could  not  properly  have  been  filed  under  the  section 
326  of  the  Civil  Procedure  Code,  as  no  agreement 
to  file  it  had  been  made,  contending  that  it  was 
open  to  him  to  revoke  the  submission  to  arbitration 
at  any  time. 

On  the  22nd  of  September,  the  day  on  which  this 
decision  was  pronounced,  Mr.  ScJdunk  was  appointed 
Umpire  by  the  Arbitrators,  by  writing  signed  by 
them  at  the  foot  of  the  submission  to  arbitration. 
This  appointment  was  confirmed  by  the  Civil  Court 
on  the  6th  of  October ^  1868,  and,  on  the  17th  of 
the  same  month   Mr,  Schhmk  made    his   final   award 
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in  favour  of  the  Eespondents.  The  Order  of  the  1868. 
Civil  Judge,  of  the  22nd  of  September,  was  appealed  pestonjee 
from  and  confirmed  by  the  Order  of  the  High  Court 
of  Judicature  on  the  15th  of  January^  1866.  The 
Appellant  then  presented  a  petition  to  set  aside 
the  Award  on  the  ground  of  irregularity  and  mis- 
conduct, which  was  dismissed  as  being  too  late  ;  and 
the  final  Award  of  Mr.  Schlunk  was  confirmed  and 
carried  into  execution  by  the  Decree  of  the  Civil 
Judge  on  the  9th  of  October,  1866.  The  Appellant 
petitioned  for  leave  to  appeal  from  the  decision,  which 
petition  was  dismissed  by  an  Order  of  the  High  Court 
on  the  7th  oi  January,  1867.  On  the  same  day,  the 
High  Court  of  Judicature  at  Madras,  affirmed  the 
decision  of  the  Civil  Judge  of  the  6th  of  October, 
1865,  confirming  the  appointment  of  Mr.  Schlunk 
as  Umpire.  The  present  appeal  is  brought  from  all 
these  three  decisions  of  the  High  Court  of  Judicature, 

The  first  question  is,  whether  the  Civil  Court  of 
Calicut  had  jurisdiction  under  section  326  of  the 
Code  of  Civil  Procedure  in  India,  to  direct  the  sub- 
mission to  arbitration  to  be  filed.  Their  Lordships 
are  of  opinion,  that  upon  a  proper  construction  of 
the  sections  of  that  Code  relating  to  this  subject, 
the  Civil  Court  had  that  jurisdiction.  The  Code, 
which  is  one  of  procedure,  and  the  Act  enacting  it, 
must  be  construed  with  reference  to  the  constitution 
of  those  Courts,  and  the  abiding  direction  to^them  to 
proceed  in  all  cases,  according  to  equity  and  good 
conscience. 

The  326th  section  is  to  this  effect : — [His  Lord- 
ship read  it,  see  ante,  p.  1 1 3,  and  proceeded]. 

Although  this  section  is  not    expressly  referred  to 
in  the  submission  to  arbitration,  still  their  Lordships 
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are  of  opioion,  that  tlie  submission  to  arbitration  was 
under  and  subject  to  tbe  sections  contained  in  the 
Code  relative  to  this  subject.     Their  Lordships  are 
of  opinion,   that  this  submission  to  arbitration  was 
entered  into  subject  to  the  provisions  of  this  Code, 
and   that   the  Memorandum  at  the    foot  thereof  is 
introduced  for  that  purpose,  and  that  unless  the  pro- 
visions of  the  Code  were  expressly  excepted  by  the 
parties  to  the  agreement,  it  must  be  taken  as  having 
been  agreed  by  them,  that  it  was  to  be  subject  to 
the  Act,  and  that   this   special  notice  of  section  327, 
as  to  the  enforcement  of  the  decision  of  the  Arbi- 
trators, was  introduced  only  e^  majori  cautela  for  the 
purpose  of   expressing  what,   without  such  expres- 
sion, would  nevertheless  have  been  implied. 

Their  Lordships  are  of  opinion,  that  according  to 
the  proper  construction  of  this  Code,  as  previously 
explained,  when  persons  have  agreed  to  submit  the 
matter  in  diference  between  them  to  the  arbitration 
of  one  or  more  certain  specified  persons,  no  party  to 
such  an  agreement  can  revoke  the  submission  to 
arbitration  unless  for  good  cause,  and  that  a  mere 
arbitrary  revocation  of  the  authority  is  not  permitted. 

Their  Lordships  do  not  think  it  necessary  to  refer 
to  the  English  law  on  this  subject  further  than  to 
point  out,  that  the  direction  of  recent  legislation, 
both  by  English  Acts  and  the  Acts  of  the  Indian 
Legislature,  has  been  to  put  an  end  to  the  distinction 
between  the  agreement  to  refer,  and  the  authority 
thereby  conferred,  which  formerly  enabled  a  person 
who  was  a  party  to  a  binding  agreement  to  revoke 
the  authority  thereby  conferred,  and  by  so  doing  to 
but  an  end  to  the  agreement  for  submission  to  arbi- 
tration ;  and  to  put  such  agreement  for  arbitration 
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ou  the  same  footing  as  all  other  lawful  agreements 
by  which  the  parties  are  bound  to  the  terms  of  what 
they  have  agreed  to,  and  from  which  they  cannot 
retire  unless  the  scope  and  object  of  the  agreement 
cannot  be  executed,  or  unless  it  be  shown  that  some 
manifest  injustice  will  be  the  consequence  of  binding 
the  parties  to  the  contract. 

Their  Lordships  are,  therefore,  of  ^opinion,  that  it 
was  not  in  the  power  of  the  Appellant  simply,  at  his 
own  mere  will  and  pleasure,  to  revoke  the  authority 
of  the  Arbitrators  in  whose  appointment  he  had 
concurred. 

It  remains  to  be  considered,  whether  the  circum- 
stances of  this  case  justified  the  Appellant  in  doing  so, 
and  sending  the  letter  of  the  5th   of  August^   1865. 

This  is  founded  solely  on  the  delay. 

On  the  24th  of  July^  18G5,  the  Appellant  wrote 
to  the  Arbitrators,  and  required  that  in  ten  days 
from  that  date  they  should  make  their  Award,  or  in 
the  event  of  not  doing  so,should  nominate  and  appoint 
an  Umpire,  and  this  not  having  been  done  after 
waiting  for  ten  clear  days,  he  sent  the  notice  of  the 
5th  of  August,  1865.  If  nothing  whatever  had 
occurred  since  the  appointment  of  the  Arbitrators 
in  June,  1864,  and  all  matters  between  the  Appel- 
lant and  the  Eespondents  had  remained  in  exactly 
the  same  position  that  they  were  in  at  the  date  of 
the  submission  to  arbitration,  their  Lordships  are 
disposed  to  think,  that  this  delay  of  the  Arbitrators 
would  have  justified  the  course  which  the  Appellant 
adopted.  But  in  truth  the  facts  disclose  a  very  diffe- 
rent course  of  proceeding.  In  July,  1864,  the  Arbi- 
trators made  their  Award  in  a  very  important  part  of 
the  matter  in  diixerence.     They  dissolved  the  part- 
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nership,  and  delivered  up  the  business  to  the  Appel- 
lant, who  has,  since  that  time,  carried  it  on  alone, 
and  had  done  so  for  a  year  prior  to  the  Letter  of  the 
2ii]x  oiJuly,  1865. 

A  second  decision  of  the  iVrbitrators  relative  to 
the  Ponany  farms  was  made  in  3fay^  1865,  and 
acquiesced  in  by  both  parties,  the  Appellant  and 
the  Respondents. 

A  notice  to  the  Arbitrators  to  make  their  award 
and  to  appoint  an  Umpire  in  ten  days,  does  not 
appear  to  their  Lordships  to  be  sufficient  time  given 
to  entitle  the  Appellant  to  stop  all  further  proceed- 
ings, and  to  cancel  all  further  proceedings. 

It  is  to  be  observed,  that  a  most  important  part 
of  the  matters  referred,  namely^  the  determination 
of  the  person  who  was  to  have  the  business  in 
future,  had  already  and  speedily  been  determined. 
After  the  two  decisions  of  the  Arbitrators  there 
appears  to  have  been  little  that  remained  to  be  done, 
except  to  determine  matters  of  account  between 
the  parties.  What  the  intricacy  or  difficulty  of 
settling  them  was  does  not  appear,  and  on  a  question 
of  time  this  is  a  matter  of  importance.  It  might 
well  be,  that  the  time  occupied  for  that  purpose 
was  not  excessive.  On  this  point,  even  if  it  could 
be  availing,  their  Lordships  have  no  evidence.  It 
might  also  well  be,  that  ten  days  might  be  usefully 
and  properly  employed  by  the  Arbitrators  in  an 
endeavour  to  remove  the  points  of  disagreement 
between  them,  and  only  when  this  was  found  to  be 
impossible,  that  it  would  become  necessary  to  refer 
the  matter  to  an  Umpire.  On  the  6th  of  July^  1865, 
Mr.  Punnett  stated  his  views  in  a  long  written 
opinion.     Mr.  Bates  also  stated  his  in  a  similar  docu- 
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meut  on  the  5th  of  August  in  that  year.  This  was 
answered  by  Mr.  Punnet t  on  the  25th  of  August^  and 
on  the  Tth  of  September^  Mr.  Bates  replied.  Before 
this  Mr.  SchlunJc  had  been  selected,  though  not  ap- 
pointed, to  act  as  Umpire,  his  appointment  having 
been  delayed,  as  it  seems,  in  consequence  of  the  civil 
proceedings  instituted  in  the  Civil  Court  on  the  23rd 
of  August^  ]865. 

Mr.    SchlunJc   took   and    considered   the   expressed 
opinion  of  the  two  Arbitrators,   and  made  observa- 
tion thereon  on  the  1 2th  of  September^   1865.     The 
decision  of  the  Civil  Court  asserting  the  jurisdiction 
of  the  Civil  Procedure  Code  over  this  matter  was 
pronounced  on  the  22nd  of    September ^    1865.      On 
the  same  day,   Mr,   Schlunh  was  appointed   Umpire, 
and  he  made  his  Award  between  the  parties  on  the 
17  th  of  October  following.     No  error  is  pointed  out 
in   the  Award    itself ;    a    complaint   is   made,    that 
Mr.    Schlimk   did   not   open   up    the    whole    matter 
from  the   beginning.     It   is  said   that  he   appointed 
no  meeting,  that  he  heard  no  Counsel,  that  he  took 
no  evidence ;  their  Lordships  are  of  opinion,  that  it 
was  not  necessary  for  him  to  do   so.     The  parties, 
had    agreed  to  the  arbitration    of  Mr.  Punnett  and 
Mr.  Bates ^    subject   to   the   decision   of   an   Umpire 
on  the  points  where  they  differed.     They  agreed  on 
some  important  points ;  they  expressed  their  decision 
in  the  first  Award  of  the   l5th  Julg^  1854,   and  in 
the  second  Award  of  the  l3th  of  May^  1865.     They 
differed  as  to   other   points.      They    expressed    this 
difference  in  writing,  and  they  appointed  Mr.  SchlunJc 
to   be   the  Umpire  to   decide  these   points  between 
them.      This  he  did  after,  as  it  appears,    weighing 
and   considering   the   facts   and   arguments    adduced 
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by  both  the  Arbitrators  in  the  documents  laid  bcfor^ 
him. 

Their  Lordships  are  of  opinion,  that  the  course  so 
adopted  was  correct,  and  that  the  Courts  below  have 
acted  rightly  in  upholding  the  decision  of  the  Umpire. 
Their  Lordships  do  not  mean  to  lay  down,  that  in 
cases  of  these  description,  where  no  time  is  origi- 
nally fixed  within  which  the  Award  was  to  be  made, 
it  would  not  be  open  to  either  party  to  hasten 
the  proceedings  by  giving  notice  to  the  Arbitratoi'S, 
that  the  Award  must  be  made,  and  an  Umpire 
appointed  within  a  reasonable  time.  But  it  is  to  be 
observed,  that  here  the  time  which  elapsed  from  the 
period  when  the  Appellant  gave  the  notice  of  the 
24th  of  fTiili/,  1865,  was  actively  employed.  It  was 
obviously  of  no  use  to  appoint  an  Umpire  until  the 
points  on  which  the  Arbitrators  di:ffered  were  clearly 
defined.  This  was  done  by  four  papers  : — First,  the 
opinion  of  Mr.  Punnett ;  second,  the  opinion  of 
Mr.  Bates ^  delivered  on  the  same  day  that  the  notice 
to  cancel  the  submission  were  given ;  third,  the 
further  opinion  of  Mr.  Punnett^  on  the  25th  of 
August^  1865 ;  and  fourth,  the  final  opinion  of 
Mr.  Bates,  on  the  7th  of  September,  1865,  and  these 
were  adjudicated  upon  by  Mr.  Schlunh,  the  Umpire, 
in  his  Award  made  on  the  17th  of  Octoher,  1865,  but 
delayed  apparently  by  reason  of  the  civil  proceedings 
and  the  necessity  of  obtaining  the  sanction  of  the 
Court  to  the  confirmation  of  the  Order  appointing 
him  Umpire. 

If  the  object  of  the  Appellant  was  to  accelerate  the 
proceedings  by  his  notice  of  the  24th  of  Jiihj,  1865, 
he  certainly  succeeded  in  doing  so ;  but  their  Lord- 


ships are  of  opir' 


he  cannot  recede  from  the 
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submission  by  reason  of  that  notice,  followed  by  the 
notice  of  the  5th  of  August^  1865,  when,  in  fact,  he 
has  for  above  a  year  enjoyed  the  fruits  of  the  Award 
on  various  points,  and  when  it  is  impossible  to 
restore  the  parties  to  the  position  they  were  in,  if  all 
the  acts  of  the  Arbitiators  were  to  be  considered 
null  and  void. 

On  the  whole,  therefore,  their  Lordships,  without 
thinking  it  necessary  to  relate  in  detail  the  pro- 
ceedings in  the  Courts  in  India^  approve  of  the 
decisions  there  pronounced,  viz.,  the  Order  of  the 
22nd  of  September^  1865,  of  the  Civil  Court,  directing 
the  submission  to  be  filed ;  the  Order  of  the  Civil 
Judge  of  the  6th  oi  October,  1865,  confirming  the 
appointment  of  the  Umpire ;  the  Order  of  the  High 
Court  of  the  15th  of  January,  1866,  dismissing  the 
appeal  of  the  present  Appellant  from  these  Orders  ; 
and  the  final  decree  of  the  Civil  Judge  of  the  8th  of 
February ,  1866,  confirming  the  Award  of  Mr.  Schlunk, 
and  directing  the  same  to  be  carried  into  execution  ; 
and  also  the  Order  of  the  High  Court  of  Judicature 
of  Madras  of  the  7th  of  January,  1867,  dismissing 
the  petition  of  the  Appellant :  and  consequently  they 
will  humbly  recommend  to  Her  Majesty,  that  this 
appeal  be  dismissed,  with  costs. 
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Sree  EcKOWRiE  Sing  and  others      -     Appellants ; 

AND 

IIeekaloll  Seal  and  others         -         Respondents,^ 

On   appeal  from   the  High   Court  of  Judicature 

at   Bengal. 

,  gfh&oth  X  HE  question  involved  in  this  appeal  was  the  right  to 
Dec,  1868.   a  large  tract  of  alluvial  land  formed  in  the  river  Uoop- 
Ejectment  narain  in  the  Tiillah  of  Midnapore^  containing  in  area 
to  recover       i^QOO  heegahs^  under  cultivation,   which  was  claimed' 
vial.  by    the    Appellants   as    parcel    of    certain    Mouzahs 

away  and  re-  belonging  to  them.  The  land  had  been,  for  a  long 
bTdoTatidai  ^™^  prcvious  to  the  suit  being  brought,  in  the.pos* 
river,  the       session  of  the  Eespondents. 

which  was  ihe    land    in    dispute,    sometimes    called    a    chur 

be  inThe  ri-^  (alluvial)  land,  and  described  also  as  sheekustec- 
parian  pro-     pur-wastee,   or  land  carried  away  by  the  river  and 

prietors  of  its    -^  '  .   i   i  ^^         i  i  »  ^ 

banks  (the  re-formcd  as  alluvial  land,  was  alleged  by  the  Appel- 
m  titicTtoThe  ^^uts  as  having  been    formerly  part  of  their  Mouzahs 

Plaintiffs  and 

Defendants).        ^Present :— Members   of   the  Judicial    Committee— The  Eight 

theformino-     Hon.    Lord   Chelmsford,    the  Right  Hon.    Sir  James  William 

of  a  chur  in     Colvile,  and  the  Right  Hon.  Sir  Robert  Phillimore. 

after VcoT'  -^^'^^'or  :~THe  Right  Hon.  Sir  Lawrence  Peel. 

siderable  in- 
terval and  frequent  floods,  is   not  'prima  fade  to  be  ascribed  to  a  loss 
from  any  particular  portion  of  the  adjacent  lands  of  the  riparian  pro- 
prietors, nor  is  the  land  forming  such  chur,  which  had  been  removed 
by  a  sudden  avulsion  reclaimable,  unless  there  is  evidence  of  identity. 

A  detached  chur,  independent  of  usage,  in  such  a  river,  belongs  to 
neither  riparian  proprietor  ;  and  the  fact  that  it  was  subtended  by  the 
land  of  one  is  not  per  se  enough  to  entitle  him  to  it. 

The  title  by  accretion  to  a  new   formation   of  alluvion  land  is   not 

fenerally  founded  on  equity  of  compensation,  but  on  a  gradual  accretion 
y  adherence  to  some  particular  land.  The  land  so  gained  follow?  the 
title  of  that  to  which  it  adheres. 
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which  hud  been  washed  away  by  the  river,  and  formed       ^868. 
the  char  which  adjoined  the  Mouzahs  of  the  Eespon-        Sree 
dents,    who   claimed    such   land    as    part    of    their    ■^^g'j^^^^ 
Mouzahs.  '  V. 

The  suit  was  instituted  in  the  Zillah  Court  of  "^^g^^^^'^"' 
3Iidnapore^  and  was  in  the  nature  of  an  action  of 
ejectment  brought  by  the  Appellants  as  Putnee 
Taloohdars  against  the  Eespondents,  and  one  Earn- 
persaud  Jana^  described  as  Durputnee  Talookdar^  or 
under-tenant  of  their  deceased  Father,  to  recover  the 
land  described  in  the  plaint  as  alluvial,  the  boundaries 
of  which  were  set  forth  in  a  map  annexed  to  the 
plaint,  as  having  been  washed  away  from  their 
Mouzahsy  which  it  was  insisted  by  them  in  the  plaint 
was  to  be  considered  as  an  increment  thereto  under 
Ben.  Eeg.  XI.  of  1825. 

The  Zillah  Judge,  in  the  first  instance,  referred  it  to 
an  Ameen^  to  make  a  local  investigation,  who,  having 
made  an  inspection  on  the  spot,  and  examined  wit- 
nesses in  the  presence  of  both  parties,  and  made  a 
plan  of  the  locality,  reported  in  favour  of  the  Appel- 
lant's claim. 

Upon  this  report,  and  after  taking  evidence,  the 
Principal  Sudder  Ameen  of  Zillah  Midnapore  (Mr. 
A.  Davidson)  made  his  decree,  dated  the  30th  of 
August^  1861,  whereby  he  held,  that  under  cl.  1, 
sec.  4,  of  Ben.  Eeg.  XL  of  1825,  the  Plaintiffs  were 
entitled  to  the  chur  in  dispute,  with  the  exception  of 
a  portion,  which  adjoined  the  Defendants'  land,  and 
decreed  possession,  with  mesne  profits. 

The  Defendants  appealed  therefrom  to  the  High 

Court  at  Caleuttx  on  two  specific  grounds,  first,  that 

the  Plaintiffs  had  produced  no  reliable  evidence,  that 

in  the  year  1239,  b.e.,   or  previous  to  that  date,  tho 

VOL.  xir.  R 
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Plaintiffs,  or  their  representatives,  were,  as  tliey 
alleged,  in  possession  of  the  disputed  alluvial  land ; 
and,  secondly,  that  they  had  failed  to  prove,  that  the 
3Iou^ahSj  named  by  them  existed  previous  to  1239, 
B.E.,  on  the  site  in  dispute. 

The  High  Court,  consisting  of  Messrs.  II.  V. 
Bayley  and  E.  Jackson^  by  their  decree,  dated  the 
8th  of  December^  1863,  were  of  opinion,  that  the 
Plaintiffs  had  not  sufficiently  or  satisfactorily  proved 
their  case,  and  on  that  ground  reversed  the  judgaient 
of  the  Principal  Sudder  Ameen.     Hence   this  appeal. 


Mr.    Fields    Q.C.,    and   Mr.    Pontlfex^ 
Appellants ;  and 


for   the 


Sir  R.  Palmer^  Q.C.,  and  Mr.  Lcith^  for  the 
Eespondents,  Heeraloll  Seal,  Chooncehll  Seal, 
and  Punnaloll  Seal.] 

On  the  part  of  the  Appellants  it  was  contended, 
that  the  evidence  established,  that  the  Mouzahs  in 
respect  of  which  they  claimed  the  alluvial  land  in 
question,  belonged  to  them,  having  been  granted  to 
their  ancestors  as  Putneedars  in  the  year  1811.  That 
in  the  year  1831-32,  the  land,  part  of  their  Mouzahs, 
became  submerged  by  the  tidal  ♦  river  Roopnarain, 
and  continued  so  submerged  until  about  the  year 
1842,  when  it  began  to  re-form  into  a  char.  That 
in  the  year  1848  it  became  capable  of  cultivation  ; 
that  at  that  time  the  Appellants  were  infants,  in- 
capable of  protecting  their  rights;  and  that  being 
owners  of  the  Mouzahs  to  which  these  alluvial  lands 
became  attached  by  accretion,  they  were  entitled  to 
the  same  under  Ben.  Eeg.  XI.  of  1825,  sec.  4,  cl.  1. 

On  the  other  hand,   the  Respondents   submitted, 
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first,  that  the  onus  of  proving  the  Appellants'  title  to      >,Jf^fl^ 
the  alluvial  land,  and  their  right  to  oust  the  Eespon-        Sere 
dents,  who  were  purchasers  for  value  without  notice     '^g^i^a^^ 
of    the    Appellants'    claim,    lay    on    the    Appellants,  v. 

and  put  thein  on  strict  proof  of  title,  and  that  they  Seal. 
had  failed  to  give  any  reliable  evidence  of  identity  of 
the  land  in  support  of  their  title  to  the  chur  ; 
secondly,  that  the  land  ought,  after  its  long  undis- 
turbed possession,  to  be  presumed  to  belong  to  the 
Eespondents ;  and,  lastly,  that  they  had  shown  by 
their  evidence,  that  the  alluvial  land  was  an  incre- 
ment to  their  Moiizahs,  and  consequently  they  were 
entitled  to  the  same  under  the  provisions  of  Ben. 
Eeg.  XI.  of  1825,  sec.  1,  cl.  1. 

Judgment  was  reserved,  and  now  delivered  by  "^^^^oE^^*^ 

•''  1868. 

The  Eight  Hon.  Lord  Chelmsford.  "^ — ' 

Tliis  suit  is  brought  to  recover  about  1,000  beegahs 
of  land,  claimed  as  alluvial,  and  contained  within  the 
boundaries  given  in  a  map  annexed  to  the  plaint. 
The  Plaintifis  must  succeed  or  fail  on  their  title  to 
the  land  as  alluvial.  It  is  not  competent  for  thera 
now,  the  cause  having  been  decided  on  this  title,  to 
raise  at  the  hearifig  of  their  appeal  a  di:fferent  case, 
viz.,  one  simply  of  original  ownership  of  the  site  of 
the  lands  re-formed.  Had  that  been  the  case  alleged, 
some  defence  might  have  been  made,  founded  on  the 
nature  of  a  boundary  river,  the  ownership  of  its  soil, 
the  character,  sudden  or  gradual,  of  the  original  loss 
of  land,  and  the  effect  of  change  from  such  causes  iu 
the  land  itself  on  the  ownership  in  the  soil ;  which 
defence,  as  is  apparent  from  the  frame  of  Ben.  Eeg. 
XI.  of  1825,  would  admit  of  variation  with  vary- 
ing circumstances  of  inundations,  identification,   and 
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18G8.  accretion.     The  cause  was  tried  before  the  Principal 

"""s^  S udder  Ameen^  y^ho  decided  in  the  Plaintifis' favour. 

EcKowRiE  Qj^   appeal   to    the   High  Court,    that  decision   was 

V.  reversed,  and  from  that  decree  of  reversal  the  present 

Heekaloll  ^ppg^i  j^^g  lyQQj^  preferred.     The  High   Court  simply 

decided,   that  the   proofs  adduced  by   the    Plaintiffs 
were  insufficient  to  justify  a  decree  in  their  favour. 

Had  this  been  a  case  of  ordinary  claim  to  lands, 
wherein  a  Plainti:^  might  advance,  prove,  and  recover 
on  2l prima  facie  title,  calling  for  some  answer  of  title 
in  a   Defendant,    and  entitling   him    to  a  decree   in 
default  of  such  an  answer  being  made  and  proved, 
the   propriety    of   the    decision    of  the    High    Court 
might    have   been   assailed    with  more    prospect  of 
success.     But  this  is  a  case  of  a  claim  to  land  washed 
away  and  re-formed  in  the  bed  of  a  navigable  river, 
the  ownership  of  the  soil  of   which  is  not   commonly 
in  the  riparian  proprietors  of  its  banks,  and  which  is 
not  proved  in  this  case  to  have  belonged  to  the  pre- 
decessor in  title  of  either  disputant.     The  re-forming 
of  land  in  such  a  stream,  after  a  considerable  interval 
and  frequent  floods,  is  not  prima  facie  to  be  ascribed 
to  a  loss  from  any  particular  portion  of   territory,  nor 
is  the  land   which   has  been   removed  by   a  sudden 
avulsion  reclaimable  unless   the  circumstances  supply 
evidence  of  identity,    which  is  wanting  in   the  case 
before  us.     This  re-formed  land   is  not  ascribed  to 
avulsion,  and  several  years  elapsed  between  the  loss 
of  the  Plainti:ffs'   land  and    the  appearance    of    this 
chur.      The  title    by    accretion   to  a  new  formation 
generally,  is  not  founded  on  equity  of  compensation, 
but   on  a  gradual  accretion  by   adherence    to  some 
particular  land  which  may  be   termed   the  nucleus  of 
accretion.     The  land  gained  will  then  follow  the  title 
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to  that  parcel   to  which  it  adheres.     It  is  obvious,        i^^^- 
therefore,  that   such  a  title  is  not  established  by  mere        Sree 
proof  of  general   inclusive   boundaries   of  land,    at  a 
time  long  preceding  the  actual  formation  of  the  c]iu)\  v. 

since  the  lands  that  have  such  a  fluctuating  boundary  g^^^  ^ 
as  a  tidal  river,  and  which  are  themselves  subject  to 
loss  and  gain  of  quantity  by  acts  independent  of  the 
owners'  concurrence,  and  which  may  pass  from  side 
to  side  of  the  river  boundary,  have  not  the  ordinary 
element  of  fixedness  which  belongs  to  immoveable 
estate,  in  the  common  course  of  things.  A  detached 
chur^  independent  of  usage,  in  such  a  stream  would 
belong  to  neither  riparian  proprietor ;  and  the  circum- 
stance that  it  was  subtended  by  the  land  of  one  would 
not  be  enough  to  entitle  him  to  it.  The  decision  of 
this  case  in  the  Court  below  seems  to  have  proceeded 
on  the  mere  presumptions  which  would  have  regulated 
the  decision  of  a  question  of  parcel  or  no  parcel  in 
an  ordinary  boundary  dispute  ;  for  no  evidence  what- 
ever was  given  by  the  Plaintift's  of  the  nature  of  the 
original  formation  of  the  chu)\  where  it  first  appeared, 
to  what  it  first  adhered,  and  the  case  even  now  affords 
no  ground  for  concluding  anything  with  reasonable 
certainty,  as  to  the  original  title  to  it. 

The  Defendants,  it  was  conceded  by  their  able 
Counsel,  might  be  unable  to  sustain  a  title  to  the 
chur^  as  Plaintife  ;  but  it  was  urged  with  force  and 
reason,  that  by  reason  of  their  long  enjoyment  and 
being  innocent  purchasers  for  value,  they  were  entitled 
to  put  every  Claimant  to  strict  proof  of  title.  They 
are  purchasers  for  value  without  notice  of  any  prior 
or  superior  claim.  Acquisitions  of  the  nature  of 
this  chur  are  often  doubtful  in  their  origin  ;  they 
must  depend  much  on  oral  testimony,  which  time  is 
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ib()8.        constantly   destroying  or  impairing,   and  it  is  often 
SrvEE        hard  to  say   who  is  the  person  to    whom   the   law 
EcxowKiE    -^Quid  ascribe   the   leeral    ownership   of   them.      The 
V.  mere   cultivation   of    them,    like   that    of    waste    or 

Hii-ERALOLL  n^Qgig  lauds,  carries  with  it  no  prima  facie  character 
of  usurpation  or  wrong,  xiu  undisputed  possession 
and  cultivation,  even  though  for  a  few  years  only, 
would  the  more  readily  induce  a  purchase,  and  a 
purchaser  bond  fide  and  without  notice  might  with 
perfect  honesty,  and  even  with  the  favourable  con- 
struction by  a  Court  of  Justice  of  his  acts,  defend 
his  possession  by  insisting  on  strict  legal  proof  of  an 
adverse  title. 

The  High  Court  appears  to  have  acted  upon  this 
principle,  though  the  Judges  have  ascribed  too  long 
a  possession  to  the  Defendants,  and  may  have  erred 
in  their  view  of  portions  of  the  evidence.  The 
grounds  of  their  decisions  seem  to  their  Lordships 
correct ;  the  ratio  decidendi  is  not  a  mistaken  one^ 
though  it  is  supported  in  part  by  mistaken  reasons. 
They  have  acted,  in  requiring  adequate  documentary 
proof  in  a  conflict  of  oral  proof,  in  accordance  with 
the  course  adopted  by  the  Judicial  Committee  itself 
on  this  point,  in  a  somewhat  similar  case,  Mussujnat 
Imam  Bandi  v.  Hurgovind  Ghose  (4  Moore^s  Ind. 
App.  Cases,  p.  403).  They  were  dissatisfied  with  the 
documentary  proof  exhibited ;  they  have  said,  that 
better  might  have  been  brought  forward  had  the  case 
of  the  Plaintiffs  been  well  founded.  Their  Lordships 
are  not  prepared  to  dissent  from  either  expression  of 
opinion.  To  admit  documents,  not  strictly  evidence 
at  all,  to  prop  up  oral  evidence  too  weak  to  be  relied 
•upon,  is  not  a  course  which  their  Lordships  would  be 
inclined  to  approve ;  and  none  of  the  chittahs  which 
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tave  been  Jaid  nsido  by  the  High  Court  are  shoTvn  to       isos. 
have  been  admissible  in  evidence  according  to  the  laws        Skee 
of  evidence  rcOTlatinoj  the  decisions  of  those  Courts.    Eckowiue 
It  would   expose  purchasers  to  much  danger  if  their  v. 

possession  could  be  disturbed  by  inferences  from,  or  ^se^l^^^ 
statements  in  documents  not  legally  admissible  in  proof 
against  them.  The  document  put  in  evidence  and 
relied  on  by  the  Appellants  appears  to  be  only  a  copy 
of  a  chitlah  of  resumed  land,  and  it  is  introduced 
by  no  evidence  preparing  the  way  for  its  reception^ 
Whatever  might  be  the  value  of  the  chittahs  in  general 
in  questions  between  the  Zemindar  and  his  tenants 
or  Byots^  to  receive  them  as  evidence  of  boundary^ 
against  a  rival  proprietor,  without  further  account, 
introduction^  or  verification,  would,  if  it  obtained  as  a 
practice, — and  each  relaxation  is  apt  to  become  a 
precedent  for  another, — tend  further  to  encourage  the 
manufacture  of  evidence  in  a  place  already  too  prone 
to  the  fabrication  of  it.  Their  Lordships,  therefore, 
are  unable  to  ascribe  any  error  to  the  way  in  which 
the  High  Court  has  dealt  with  the  documentary 
evidence  in  this  cause. 

It  has  not  unfrequently  happened,  that  their  Lord* 
ships,  in  a  conflict  of  decisions  on  questions  of  fact 
between  the  Judge  who  heard  the  evidence  and  the 
Court  which  reviewed  it,  have  followed  the  finding 
of  him  who  saw  the  witnesses  and  heard  them  give 
their  evidence ;  but  in  this  case  the  Judge  below 
appears  not  to  have  sufficiently  regarded  the  nature 
of  the  claim  and  the  proof  it  should  receive.  He 
appears  further  to  have  acted  mainly  on  the  report  of 
the  Ameen^  and  that  report,  like  the  judgment  which 
was  founded  upon  it,  appears  to  their  Lordships  to 
proceed  upon  a  mistaken  view  of  the  issue  between 
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Seal. 


18G8.       the  parties  and  of  the  burthen  of  proof  which  the 

^^       Plaintife  in  this  suit  had   to  support.     The   conclu- 

EcKowRiE    sions  of  both  are  founded   more  upon   the  want  of 

Stng 

-y.  proof  to  support  the  title  alleged  by   the  Defendants 

sit^x^^^  than  upon  proof  of  that  title  which  it  was  necessary 
for  the  Plaintiffs  to  establish  in  order  to  disturb  the 
possession  of  the  33efendants. 

The  map  of  the  Ameen  itself  shows,  that  there 
were  lands  of  other  owners  than  the  Plaintiffs  so 
situated  ;  that  they  might  have  been,  in  the  course  of 
things,  a  nucleus  to  the  increment,  and,  therefore,  an 
inquiry  into  its  origin  and  direction  was  one  that 
ought  not  to  have  been  neglected.  The  case  itself 
is  one  turning  on  views  of  evidence  on  which  their 
Lordships  would  be  reluctant  to  differ  from  the 
opinion  of  a  Court  more  likely  to  know  than  their 
Lordships  can  be,  what  weight  of  proof  would  satisfy 
there  the  just  expectations  of  a  Court  of  Justice. 

Tlieir  Lordships,  therefore,  agreeing  with  the 
High  Court  in  their  disregard  of  the  chittahs,  and 
with  their  conclusion  that  the  case  was  not  suffi- 
ciently proved,  will  humbly  recommend  to  Her 
Majesty,  that  the  appeal  be  dismissed  with  costs. 
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Eajah  Burdacant  Roy         -  -     Appellant ; 

AND 

Baboo  Chundkr  Coomar  Boy  and     \      r>  7    ^  * 

nesponaents.^ 
OTHKRS  -  -  -  -      )  ^         . 

On  appeal  from  the  High  Court  of  Judicature 

at  BengaL 

xIIE  question  in  this  appeal  Was  one  of  boundaries.     ,^,,  ^ 
mi       1  •  ^    1         •    ,    •  .  lOthDec.j 

ine  object  or  the  suit  being  to  recover  possession   of        isds. 

1.125    beegahs    of    land,    with   mesne  profits,    and,  as     iTa^e 
subsiduary    thereto,  to    set  aside    an    Order    of    the  S^®  Judicial 

r     1  f    1       n        •  /-«  c      >•  Uommittee 

J  udge  of  the  S^^ssions  Court  or  ZillaJi  Jessore^  made  will  not  dis- 
under  Act,  :N'o.  IY.  of  1810,  and  also  a  miscellaneous  curreSj^^^^^^ 
Order  of  the  Mai^istrate  of   that  Zlllah   under   which  ?^^*^  ^^  *^® 

n    T       1       1       .       ,  -  111  .  Courts  below 

possession  01  the  lands  in  dispute  had  been  given  to  on  a  question 
the  Appellant.  tt^^. 

The  facts  of  the  case  were  as  follows  :—  l^^  reaHs'iw 

The   zemindar g  of    Verqunnah  Battea.  or  Hosscin-  t>etween  the 

1  1     c\r,  f\      1.        •    •  .  parties. 

poor,  was  m  the  year  1828-9  the  joint  zemmdarg  of  in  circnm- 
Nllcomul  Paul  Ghotvdhrg  and  Bungseedhur  Paul  Choio-  thTframe^or 

the  issue  upon 
*  Present  .-—Members  of  the  Judicial   Committee— l^ha  Eight  title  to  land^ 
Hon.    Lord  Chelmsford,    the  Eight  Hon.   Sir   James  William  decrees  of  the 
Colvile,  and  the  Eight  Hon.  Sir  Robert  Phillimore.  Court  below, 

Assessor  :— The  Eight  Hon.  Sir  Lawrence  Peel.  wilhouipre- 

judice  to  a 
new  suit  being  brought  by  the  Plaint' ff  upon  a  different  issue. 

In  a  case  of  disputed  boundaries,  where  one  of  the  Claimantsi  is  in 
possession  by  virtue  of  a  Magistrate's  Order,  under  Act,  No.  IY.  of 
1840,  it  lies  on  the  party  seeking  to  oust  him,  to  show  a  better  titlo 
to  the  land  claimed  than  that  of  the  party  in  possession. 

YoL.  X\I.  a 
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V. 

Eaboo 
Chiwder 


1868.        d/ir^j  from  Avliom  it  descended  to  one  Jcfyehunder  Paitl 
Eajah       Chowdhry^  and  was  subsequently  sold  under  a  decree- 

•^^^^^^y'^''^  of  the  late  Supremo  Court  at  Ccdcutia^  and  purehased 
by  the  Eespoiident. 

Within    the    zcfiiuKlary  is   i\\e   rnonzaJi   of   Jhanpcij^ 

^^^^^^^^'^^^^'  and  to  the  north  of  the  lands  of  the  village  lie  the- 
lauds  of  the  village  of  MuUlchpore^  part  of  tha 
Appellant's  zemindar/j  of  Syedpore.  The  boundary 
line  of  the  villages  is  a  high  ^anthee  (bank),  which 
forms  the  northern  bank  or  dyke  of  the  Baivoor 
(lake)  of  Jhanpci  aforesaid,  which,  as  it  appeared^ 
joins  three  sides  of  the  villagr^,  and  which  on  the' 
northern  side  had  gradually  silted  up,-  and  formed 
joallce  (marsh  land  favourable  for  growing  rice). 
Connected  with  and  on  the  Jhanpa  side  of  tho 
Baivoor^  and  running  parallel  with  it,  is  the  bed 
of  an  old  canal,  also  partially  filled  up,  called  the- 
Jhennoedoha,  The  land  which  lay  bt3tween  the 
JheiinoedaJia  and  the  gantJiec  called  the  joUbila  of 
Jhanpa^  had^  as  alleged  by  the  first  and  principal 
Eespondent,  been:  the  property  of  the  successive 
Zemindars  of  the  village  of  Jhanpa  from  tima 
immemorial,  and  had  \^^q\\  gradually  taken  up  inta 
cultivatioii  by  the  inhabitants  of  that  village. 

On  the  24th  of  Januar?/\  1829,  one  Biinomalee 
Ghose^  an  inhabitant  of  Soleldtada^  within  tha 
zemindarij  of  Syedpoor^  presented  a  petition  to  the 
Collector  of  the  Zillah  Jessore^  in  which  be  alleged,- 
that  a  form-er  Zemindar  of  Pergimiiah  B'attea  had 
granted  to  an  ancestor  of  the  Petitioner  the  jungle 
and  waste  of  the  joUbihi  of  mouzah  Jhanpa^  which 
was  cultivated  by  him ;  that  the  land  afterwards 
fell  back  into  jungle,  and  was  inundated,  and  con- 
sequently was  not  included   in   the  estimate   of  la.'- 
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fchlriij  land ;   that  the  joUhila   was  at  the  date  of  the        i^^S- 

petition   CHllivatcul   by   the   ll'joU    of   Nllcomul  Paul      Rajah 

€howdhnj^    and     Bungseedhur    Fatil    Chowdhrjj    and        ^iCyi  ' 

others,  at  that  tiiRO  the  Zemuidars  of  monzak  Jhanpa  ;       ^*'- 

'  .  .  -*  Baboo 

that  when  a  Lakhlntjdar  failed   to  make  an  estimate    Chunuer 
t)f    his    lakhirajf   land,    the    land    became    liable    to     ^^^ 
assessment   by   the   Government,   and   the   Petitioner 
prayed    that   the   land    might    be   rcsunied    by    the 
Oovernraent  and  leased  to  him. 

The  last-mentioned  Zemindars  tiled  a  petition  of 
objection,  in  which  they  stated,  that  the  land  in  dis- 
pute was  their  rent-paying  land,  and  not  laJc/uraj\ 
lind  that  the  allegations  in  the  petition  that  the  land 
was  lakkiraj  were  false. 

In  consequence  of  this  petition,  a  suit  was  insti* 
tuted  by  the  Government,  on  the  33rd  of /i/jr//,  1829, 
against  the  Zemindars  before  the  Collector  of  Zillah 
xlessore^  under  Ben.  Eeg.  II.  of  1 8 19,  in  which  tha 
Oovernment  claimed  a  right  to  resume  the  land  as 
lakhinij  land,  not  estimated  as  such  in  the  return 
made  by  the  Lakhirajdars,  The  Defendants,  by  their 
answer,  stated  that  the  land  in  dispute  formed  a 
part  of  monzah  Jh'nipa^  appertaining  to  their 
zemindar y^  and  that  the  mtdguzarij  of  the  same 
was  paid  with  the  revenue  of  their  other  land  in 
the  zemindarf/. 

Various  proceedings  in  this  suit  took  place,  and 
on  the  22nd  of  Aprll^  1835,  the  Collector  made  an 
Order,  that  the  land  be  released  from  the  claim  of 
the  Government,  and  the  suit  be  dismissed. 

It  appeared  that  in  Marck^  1834,  criminal  pro- 
ceedings had  been  instituted  before  the  Magistrate  of 
the  Zillah  Jessore  by  Bjjots  of  the  Appellant  against 
€n-e  Uamcoomar  Sircar^   Qanihcedar  of  Nllcomul  Paul 
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1868.        Choiudhri/^  charging  him  with  having  cut  and  carried 
Eajah       away  padd?/  from  hind  situate  in  the  joHbila^  on  the 

^^  EoY  ^^^  allegation,  that  the  land  appertained   to  the  zemindary 
V-  of  the  Appellant,   and  that  they   held  it  at  a  jammi  ; 

Chunder  whilst  Ramcoomir  Sircar  stated,  that  it  belonged  to 
CoomarRoy.  ||-^q  zemindary  of  Nilcomul  Paul  Chowdhry,  The 
Magistrate  considering,  that  the  dispute  between  the 
parties  related  to  the  right  to  the  land,  ordered 
Ramcoomar  Sircar  to  be  released,  and  that  a  suit 
should  be  instituted  in  accordance  with  Ben.  Eeg.  XY. 
of  1824.  A  suit  was  accordingly  instituted  in  the 
Fouzdary  Court,  on  behalf  of  the  Appellant,  against 
Nilcomul  Paul  Choiudhry  and  others,  which  was 
afterwards  struck  oif  the  file  of  the  Court  in  con- 
sequence of  the  failure  of  the  PlaintiS  to  proceed 
with  the  same. 

Subsequently  the  zemindary^  including  the  mouzuh 
Jhanpa^  came, into  the  possession  of  Joy  chunder  Paid 
GJioivdhry  as  Zemindar.  The  Appellant  then  insti- 
tuted, on  the  l2th  of  December^  1851,  a  suit  under 
Act,  No.  lY.  of  1810,  before  the  Magistrate  of 
Zillah  Jessore^  claiming  from  600  to  700  heegahs 
of  the  jolihila^  alleging  it  to  appertain  to  his  zemin- 
dary of  Syedpoor^  and  specifying  certain  boundaries. 
This  suit  was  brought  against  Samcoomar  Sircar^  as 
Defendant. 

The  case  came  on  for  hearing  before  Mr.  F.  N. 
Beaufort^  the  Magistrate  of  the  Zillah^  on  the  22nd 
of  December^  l85l,  when  he  dismissed  the  Plaintiff's 
claim,  and  directed  that  if  any  person  should  there- 
after make  a  claim  by  a  separate  suit,  the  same 
should  be  tried  in  accordance  with  sec.  2  of  Act, 
No.  lY.  of  1840.  In  his  judgment  he  said,  *' As 
the  Court  had  four  or  five  times  proceeded  to  the 
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land  in  dispute,  and  bad   inspected  and  seen  that  the  ^J^^^ 
shore   on  the  north  of  the  Bawoor  was  high ;  whereas       Rajah 
the  land  to  the  south  had  gradually  lessened  in  height,         \qy 
and    was  bein^r  absorbed,   and,    under   these  circum-       ^  "• 

t:>  .""J  ^  Baboo 

stances,  nothing  appears  to  show  the  disputed  land  ruuNDER 
had  come  into  the  possession  of  the  Plaintiff's  tenants 
at  Mullickpore^  and  at  the  present  time  it  is  neces- 
sary only  to  inquire  as  to  who  was  in  possession,  and 
not  to  try  the  question  of  right,  and  nothing  has 
been  proved  by  the  documents  filed  and  the  witnesses 
produced  by  the  Plaintiff,  to  show  that  the  Plaintiff 
was  in  possession  ;  consequentl}^  it  is  not  necessary 
to  give  the  Plaintiff  any  time  to  produce  other  docu- 
ments." 

The  Appellant  appealed  therefrom  to  the  Judge 
of  the  Sessions  Court  of  the  Zillah^  Mr.  R.  M. 
Skinner^  who  set  aside  the  last-mentioned  Order,  and 
remanded  the  case  for  a  re-hearing. 

The  case  was  re-heard  before  Mr.  G.  S.  Belli,  the 
then  Magistrate  of  the  Zillah,  when  the  suit  was  dis- 
missed. The  Appellant  appealed  against  the  same 
in  the  Sessions  Court,  and  Ramcoomar  Sircar  insti- 
tuted a  cross  appeal. 

The  two  appeals  came  on  for  hearing  before  the 
Session  Judge,  Mr.  R.  M.  Skinner,  on  the  16th  of 
August,  1552)  when  he  reversed  the  above  decision 
of  the  Magistrate,  and  dismissed  the  appeal  of 
Ramcoomar  Sircar,  on  the  ground  that  the  Baiuoor 
Jhanpa  was  within  the  zemindary  Syedpoor,  then  in 
the  possession  of  the  Appellant,  and  that  his  posses- 
sion should  be  upheld. 

Under  an  Order  made  thereon  the  Appellant 
took  possession  of  700  hecgahs,  or  thereabouts,  of 
the  land  so  decreed  to  him,  and  subsequently  one 
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1808.  Kaleedoss    DJtur^    and    Skamasoonderee   Dossia  insti- 

■Raj Air  luted  a  suit  against  the  Appellant,  alleging,  that   the 

^^^Ko^Y^^^  Husband   of    Shamasoonderee   Dossia  had   received  a 

^-  vottah  from  him   in  the  year   18*4  ;  and  that  on  the 

Baboo         ^  .  i      i       i       •        i 

CnuNDKu  23rd  of  Mafj  185G,  they  had  obtained  a  decree  m 
C^oMARlloY.  ^^^.^.  ^,^^,^^^^.  -^^  i-espect  of  200  beegahs  of  the  last- 
mentioned  cpiaiitity  of  land,  and  that  the  Appellant 
thereafter  held  possession  of  the  same  through  them 
as  his  alleged  tenants.  Goblndehimder  Sircar^  the 
Son  of  Raincoomar  Sircar^  G(mtheeda)\  and  others, 
had  formerly  held  possession  of  the  land,  of  which 
the  Appellant  obtained  possession  as  aforesaid,  and 
they  were  in  possession  of  425  beegahs  of  land 
adjoining  the  same,  under  a  lease  from  the  Re- 
spondent, according  to  certain  described  boundaries. 
Kaketlas  Dhiir^  and  Ehanmsoonderee  Dossia  after 
obtaining  possession  of  the  200  beegahs  of  land, 
attempted  to  cut  and  carry  away  the  crops  from 
a  portion  of  the  425  beegahs,  and  a  petition  was 
accordingly  presented  to  the  Deputy  Magistrate  of 
the  Zillah,  by  Gohbidchander  Sircar,  the  prayer  of 
which  was,  that  the  boundaries  of  the  villages  of 
Jhanjja  and  Mulliclcpore  might  be  adjusted  according 
to  one  measurement  to  be  made  by  the  Thachbust 
(survey)  department.  An  Order  was  thereupon  issued 
to  the  Darogah  of  the  Sing  ha  Thannah  adjacent  to 
JhoMiKi,  directing  him  to  mark  out  the  boundaries 
according  to  certain  instructions  contained  in  the 
Order.  \\\  accordance  with  the  report  of  the 
Darogah,  the  aforesaid  Jhennoedohn  was  fixed  by  the 
Magistrate  as  the  boundary  of  the  two  villages,  and 
the  425  beegahs  were  severed  from  the  zemindarg  of 
the  Eespondent,  and  added  to  that  of  the  Appellant. 
This  Order  was,    on  the   I2ih  of    Septcmhcf^    ISSTj 
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confirmed    on  appoal    by  the    Judge  of  the  Sessions        ^s^S- 

Court  of  tlie  ZillaJi.  Rajah 

In  consequence,   tlie    Eespondeiit,    Buhoa   CJiunder   ^  "^^qy^^^ 
Coomnr    lloij.  Avho  had    purchased  the    zemindar?/  an  *'• 

tlie  13th  of  Aliuj^  1S56,  brought  a  reguLir  suit  on  Chunder 
tlie  23rd  of  SepteniJ)er,  1S5S,  m  the  C?ivil  Court  of  Coo^i.vRKo)f. 
Zlllah  JessorCj  aganist  the  Appellant  and  otliers  his 
tenants,  to  recover  possession  of  1,125  heegahs  of' 
land,  with  the  tuasiliit  of  the  same,  estimated  at 
Ks.  9,000,  and  for  a  decree  to  reverse  the  several 
Orders  of  the  Magistrates  before  mentioned.  Tha 
plaint,  after  netting  fourth  the  principal  facts  before 
stated,  alleged  that,  with  respect  to  the  boundarioSy 
the  land  appertained  to  the  mou^ah  Jhanpa^  situate 
within,  and  belonging  to,  the  7:emindarf/  of  the 
Respondent,-  and  had  ahvays  been  in  the  possession 
of  the  former  proprietors  of  the  zemmlarij  ;  that  it 
was  not  a  part  of  the  moiizah  Mulliclipore  in  the 
zemindar II  of  the  Appellant,  and  prayed  that  the 
Court  would  set  aside  the  Orders  abo\'e  mentioned, 
and  would  give  possession  to  the  Eospondeut  of  the 
disputed  land  in  accordance  wiUi  certain  boundaries 
therein  specified,  and  the  plaint  set  fourth  the  mesne 
profits  and  interest  from  the  date  of  the  purchase 
made  by  the  Eespoudent  of  the  zemindar jj. 

A  separate  answer  was  put  in  by  the  Appellant^ 
ihe  principal  Defendant,  in  which  pleas  in  bar  were 
pleaded,  to  the  e^oct,  first,  that  the  Sen  and  heir  oE 
the  Ganthecdar^  Ramcoomar  Sircar,  then  deceased y 
with  others,  should  have  been  joined  as  Plain tiSs  m 
the  suit ;  secondly,  that  the  plaint  was  defect! /c  under 
sec.  III.  Ben.  Reg.  lY.  of  1793,  by  reason  of  the 
mode  of  calculation  of  mesne  profits  as  stated  in  the 
plaint,  being  unexplained  ;   and,  thirdly^  tkU;  the  s^mt 
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J^      was  barred  by  sec.  XIV.  of   Ben,    Reg.   III.  of  1793, 
Rajah       The    answer   then   alleged   facts   contradictory  of  the 

BURDACANT        ,  ^  ,         ,  .  i  -r,  i         ,       •  ,  i     • 

ViQY        scaiements   made    by   the    Itespondent   in   the    puiint, 
-p  ^^ •  that  the  lands  and   the    B  iW)or  Joahe   on  b^th  sides 

CiiuNDEn  of  the  Bmooo)%  the  lands  in  front  of  the  Baiooor^  and 
the  Baivoor  itself  were  all  included  in  the  mouzah 
of  Mulllckpore^  within  the  zem'mdinj  of  the  Appellant. 
The  other  Defendants  put  in  answers  supporting  the 
Appellant's  case. 

In  compliance  with  sec.  X.  Bia.  Reg.  XXVI.  of 
1814,  the  following  issues  were  recorded,  first, 
whether  the  land  belonged  to  PlaintiHt's  zeminxlary^ 
and  was  held  by  him,  through  his  Rgots^  till  he  was 
dispossessed  by  the  Order  under  Act,  No.  lY.  of 
16 10,  or  whether  it  belonged  to  the  Defendant's 
Zemindar  (J  of  Sgedpore ;  and  secondly,  whether  the 
Plaintiff  was  entitled  to  the  restitution  of  the  laud 
in  reversal  of  the  Orders  of  the  Ma2:istrates  and 
8urvey  authorities. 

Evidence  was  gone  into  at  great  leuth  on  both 
sides. 

The  hearing  of  the  suit  took  place  on  the  3rd  of 
September^  18G0,  before  Mr.  8.  C.  7^6^///,  the  Judge  of 
the  Civil  Court  of  Zlllali  Jessore^  who,  by  his  judg- 
ment of  that  date,  decided,  that  the  Kespondent 
was  entitled  to  recover  possession  of  the  land  up  to 
the  ridge  or  bank  on  the  north  side  of  the  Bheel 
and  according  to  certain  other  boundaries  described 
b}''  him,  and  it  was  directed  that  an  Ameen  should 
be  appointed  to  mark  and  fix  the  boundaries. 

The  Appellant  appealed  from  this  judgment  to  the 
High  Court  of  Judicature. 

The  hearing  of  the  appeal  took  place  on  the 
23rd  of  April,   1863,   before  Messrs.    //.    F.    Bayley, 
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and  G,    Campbell,  two    of   the    Judges    of  the    nigh      ^^ 
Court,    when    they    affirmed     the    judgment    of    the       Rajah 
Lower  Court,  and  dismissed  the  appeal  with  costs.  j^^y 

V. 

The  appeal  was  from  this  decree  of  affirmance.  Baboo 

The  principal  question  raised  by  the  appeal  was, 
whether  the  land  appertained  to  mouzah  Jhanim,  a 
village  situated  within  the  zemindar y  of  the  Eespon- 
dent,  as  an  accretion  to  the  lands  of  that  village,  by 
the  gradual  dereliction  of  the  water  of  the  Blieel  or 
lake  Jhanpa,  or  whether,  as  contended  by  the  AppeU 
lant  the  lands  appertained  to  mouzah  MullicJcporey 
part  of  his  zemindary  of  Syedpore,  on  the  further 
side  of  the  lake. 

Mr.   Forsyth,  Q.   C,  and  Mr.   Pontifex,   for  the 
Appellant,  and 

Mr.  Leith,  for   the   Eespondent,    Bahoo   Chiinder 
Coomar  Hoy, 

Their  Lordships'  judgment  was  delivered  by 
The  Right  Hon.  Lord  Chelmsford. 

Their  Lordships  would  not  have  departed  from 
their  usual  course  of  not  disturbing  the  concurrent 
judgments  of  the  Courts  below  on  a  question  of 
fact,  if  the  facts  as  found  were  in  truth  decisive  of 
the  real  issue  between  the  parties. 

That  issue  is,  whether  the  lands  in  dispute  belong 
to  the  zemindary  of  the  Appellant,  or  to  the  zemindary 
of  the  Eespondents." 

The  Appellant  is  in  possession  under  a  Magistrate's 
Order;    and    it^    therefore,    lay    upon   the  principal 

VOI .  XII.  T 
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18G8.         Eospondenfc)  wlio  was    the    Plaintiff    in    the    suit,  to 

Rajah       oust  hini  from  that  possession   by   showing   a   better 

"^^^Ko^Y^^^   title  to  the  property  ckimed.     It  is  an  admitted  fact, 

^-  that  at  the  date    of    the    perpetual    Settlement    both 

CuuNDER      estates   were    settled  for    with   the    Defendants'   an- 

CooMAKi  oY.   ^gg|.Qj,  either  as    one    zemindar//   or   as    two   separate- 

revenue-paying    estates.     It    is   also   clear,    that  the 

Bheelhom  which  these  lands   have   been  gained   was 

part  of  the  zemindary.     Th^  resumption   suit   proves- 

that   no    right    to    re-assess    hinds    which    might    be 

gained    from    the    Bheel    remained    in    the    Govern.- 

ment. 

In  179G  the  two  properties  wore  severed  by  means, 
as  it  is  said  J  of  a  sale  for  arrears  of  revenue,  and 
Pergunnah  Dattea^  which  includes  the  village  of 
Jhanpa^  was  acquired  by  the  Paul  Ghowdkrys- 
through  wdiom  the  Plaintiff  claims 

It  is  also   an   admitted  fact,    that  the  Jidkur  and 
every  right  which   could    be    exercised    by  the    7^6- 
mindar  while  the  land  was  covered  with  water  (what 
the  Judge  calls  the   '' aqueous  assets")  remxained  in 
the  Appellant  or  those  whom  he  represents.    In  these- 
circumstances,  it   lay  upon  the  Eespjndents  to   show 
that  the  effect  of  the  revenue  sale  was  to  transfer  to- 
them,    as    part    of    the    village    of   Jhanpa^  any    soil 
"which  might  be  recovered   from  the    Bheei.     It   has 
"been  argued  at  the  Bar,  that  this  alleged  title   of  the 
Bespondents  must  be  inferred  from  the   conformatian 
t)f  the  ground    or  the    name    of    the    village.     But  if 
any  presumption,  however  slight,  can  be   drawn  from 
these  circumstances,    they    seem   to   their  Lordships 
to  be  more  than  rebutted   by   the  admitted  fact,  that 
after  the  sale  the    Julkur    of  the   Bhcel  remained  in 
t>he  Appellant's   ancestor.     It  has  been  argued,,  thai 
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the    right   in    the   Julkur  may   be  distinct   from   the      ^J^^!^ 
riglit  in   the   soil,   and   this   no   doubt  is   true.     But       b.\jaii 
hero   both   had   been  admittedly   in   the   Appellant's     '"  i^qy 
ancestor,   and   it  lay   upon  the   Eespondents  to  show  *'• 

when  and  how  they  were  severed.  Chunder 

The    fa<jts  found  by  the  two   Courts  below   bear     *^°^^*^^  ^^^• 
only  upon   the   latter  part  of  the   first  issue,   settled 
in     the  cause,     viz.,  whether    the   Pkdntiif    was  in. 
possession   of   the   lands   through   their  tenants,   and 
had  been   ousted    by    the  Order  in   the  suit  under 
Act,  J^o.    lY.    of    1840.      That    finding    does  not 
touch   the  material  part  of  tho  issue,  viz.,   whether 
the   land   in   dispute    appertains    to    the    Plaintiffs' 
mouzah    Jhanpa.     Even    if    it    were    proved,    that 
some  jolihila  land   was  annexed  to  the  village,  and 
passed   as    part    of    it   at    the    time  of   the   sale,  it 
does  not  follow  that  the  land  which  has  since  been 
recovered    from   the   Blieel    (and   great    part  of    the 
land  in  question  has  been  xidmitted  to  have   been  so 
reclaimed  since   the  date  of   the  sale)   would  so  pass. 
Yet  the  argument  at  the  Bar  went  the  full  length  of 
contending,    that    the    whole    site   of  the   Blieel^    if 
cleared    of    water   and    made  capabk   of  cultivation, 
would    fall    into   and    become   part  of  the    Eespon- 
dents' village,   JMnpa^  though  whilst  it  was  covered 
with  water  it   remained   under   the   dominion  of   the 
Appellant.     For   such   a   contention   their  Lordships 
can  see  no  ground.     The  decision   of  the  Fouzdanj 
Courts,  as  to  the  point  of  possession,   was  final.     The 
question  in   this   suit  was,    whether  the   Plaintiff,  by 
showing  a    better   title   than   the   Defendants,  could 
recover  possession  from  them.     In  their  Lordships' 
judgment  the   original   title   to   this   land   was  in  the 
Appellant's  ancestors^  and  it  has  not  been  shown  that 
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18C8.        they  ever  lost  it.     It  is  possible,   though  not  very 

rI^h       probable,   that  if  there  had  been  fuller  evidence   of 

Bdi^acant  ^Yie  original   Settlement  of  these   properties,    and  of 

V'  what  passed  by  the  revenue  sale,   this   might  have 

Chdnder     been  done.      Their  Lordships,  therefore,  in  the  pecu- 

CooMARKoY,  j-^j.  circumstances  of  this  case,   though  they  think 

that  the  appeal  ought  to  be  allowed  and  the  present 

suit  dismissed  with  costs,  and  will  make  their  humble 

recommendation   to  Her    Majesty    accordingly,   will 

also  recommend,  that  Her  Majesty's  Order  be  made 

without  prejudice   to  the  right  of  the  Eespondents 

to  bring,  if  they  shall  be  so  advised,   a  new  suit  for 

the  recovery    of    the    lands    in   question,   upon  the 

ground  that  the  title  to  these  lands  passed  to  the 

Faul  CJwivdhri/s^   from  whom  the  Eespondents  derive 

their  title  by  the  revenue  sale. 
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SUAH    MUKHUN    LaLL,    AND    OTHli-RS      -       Appclkuiis  ] 

AND 


Baboo    Sree  Kishen    Singh,  and  ]       r>  i    i 

liespondents. 

OTHERS  -  -  -  -  j  ^ 


* 


On  appeal  from    the   Snddcr  Bewanny  Adaivlut 

at  Calcutta, 

JLHEEE  were  two  appeals  in  this  ease,  brouglit  from  lofch,  iith,& 

a    decree    of   the    late    Sudder  Deiuanny  Adaivlut  at  "i8G«. 

Calcutta^   reversing  a  decree  of  the  Judge  of  Zillah  coi^tr^tioa 

Sarun,  ^IJ^'"'?'''^' 

XV.  of  1793, 

The   suit  in   which  these  appeals  were  made  was  as  to  usmioua 

interest. 
*  Present : — Members  of  the  Judicial   Committee — The  Riglit    A  Mortgage, 

Hon.  Lord  Chelmsford,  the  Eight  Hon.  Sir  James  WiniamColvile,   ^^^s®'   ^^\^ 

°  Agreement, 

and  the  Eight  Hon.  Sir  Eobert  Phillimore.  lieid  to  con- 

Assessor  :— The  Eight  Hon.  Sir  Lawrence  Peel.  stitute  one 

mortgage  se- 
curity, the  three  instrtiments  being  entered  into  as  a  device  to  avoid  the 
usuary  hiws  within  the  meaning  of  section  9  oi  Ben.  Eeg.  XV.  of  1793. 
Held  also,  that  the  Mortgagors  were  entitled  to  redeem  at  any  time, 
before  the  expiration  of  the  term  created  by  the  Lease,  on  p^iyment  of 
what  might  be  due  on  the  mortgage  security  for  principal  and  :n Merest 
at  twelve 2>er  cent,  and  costs. 

In  a  suit  by  Mortgagors  under  an  usufructory  mortgage  to  estr.; .  -. 
the  r  right  to  redeem  ;  for  cancellation  of  the  mortgage  deed,  possess.^. . 
of  the  lands,  and  payment  of  the  surplus: — Held,  that  the  oimsh^s 
on  the  Plaintiffs  fo  show  that  the  Mortgagees  in  possession  were  pa  d 
in  full  by  perception  of  the  profits. 

Se7nhle  :  Ben.  Eeg.XV.  of  1793,  sec.  II.  ;with  respect  to  the  non-pro- 
duction of  accounts  of  receipts  by  Mortgagees  in  possession,  is  still  in 
force,  and  unrepealed  by  Act,  No.  XXVIII.  of  1855. 

In  an  appeal  from  the  Sudder  Comt,  the  Appellants,  by  the  leave  of 
that  Court,  appealed  separately  to  the  Queen  in  Council.  On  reversal 
of  the  Snddcr  Court's  decree,  it  appearing  that  the  two  Appellants  had 
a  common  interest,  only  one  set  of  c  sts  of  appeal  were  allowed  in 
moieties  to  the  separate  Appellants,  as  upon  one  appeal. 

It  is  not  too  late,  on  an  appeal  from  a  final  decree,  to  raise  a  question 
as  to  interest  decided  in  an  Interlocutory  decree  not  appealed  from. 
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tbricG  brought  on  appeal  before  the  Sudder  Court, 
and  twice  remanded  to  the  Zillali  Court  for  re-trial. 
The  suit  related  to  what  had  been  decided  to  be  a 
mortgage  transaction,  wdiich  decision  had  not  been 
appealed  from,  and  as  the  case  upon  appeal  stood, 
the  Eespondents'  contention  was,  that  the  Appellants, 
as  Mortgagees  in  possession,  had  or  ought  to  have 
realized  more  than  the  principal  and  interest  secured 
by  the  mortgage.  The  Appellants  denied  that  they 
had  realized  even  sufficient  to  keep  down  the  interest, 
but  they  did  not  tile  the  accounts  required  by  Ben, 
Eeg.  XV.  of  1793,  Sec.  II.  By  the  decree  appealed 
from,  it  was  decided,  that  there  was  sufficient  prima 
facie  evidence  adduced  by  the  Respondents,  the 
Mortgagors,  to  show  that  the  loan  had  been  fully 
liquidated. 

The  circumstances  of  the  case  were  as  follows  : — 
On  the  18th  of  Mcuj^  1837,  Bahoo  Juggutputtee 
Singh  and  Baboo  Koylas  Puttee  Singh^  the  ancestors 
and  predecessors  in  title  of  the  Eespondents,  and  who 
are  hereafter  referred  to  as  '^  the  Siughs,"  executed  a 
deed  of  lease,  or  ticca^  nominally  to  Roy  Ram  Kishen 
Doss,  a  Gamastah  of  the  ancestors  and  predecessors 
in  title  of  the  Appellants,  the  Mortgagees,  of  thirty- 
nine  mouzahs  and  a  six  share  of  Dochurk  Kisto- 
hmnmah  in  Zillah  Sarun,  for  a  term  of  twenty  years, 
at  a  fixed  annual  jumnia  of  S.  Ks.  24,858,  10a.,  and 
by  the  terms  of  the  deed  it  was  specially  provided 
that :  "  Besides  the  fixed  rents,  whatever  profits  may 
accrue,  the  same  will  be  the  remuneration  of  the 
Tiecadar^  and  we  (the  Singhs)  are  not,  nor  will  be, 
entitled  to  demand  anything  save  the  rents,"  I^o 
consideration  was  expressed  by  the  deed  to  have  been 
given  for  the  grant  of  the  lease. 


6^    APPEAL    FROM    THE    EAST    INDIES',  ISD 

On  the  5th  of  June^    1837,  the  Siiighs,  in  considera-        1868. 
tiou  of  the  sum  of  S.  Es.  1, 60,000,  borrowed  by  thera        SHAff 

from  theBankinghouse  of  the  Appellants'  predecessors,  ^j^^^""^ 
executed  a  deed   of   mortf^raoje  for   a   term   of   twenty  v. 

„      ,  ^   ^  .      1     •      .1       Baboo  SreB 

years  ot   the   same   property  as  was  comprised  m  tne      xishen 
lease  to  Roy  Ram  KisJien  Doss.     The  mortgage  d^iQA        ^i^^h, 
stated  the  revenue  payable  to  Government  in  respect 
of  the  property  to  be  S.  Rs.  11,358.  10a.  ;  the  interest 
payable  on  the  principal  moneys   borrowed   was  to  be 
at  the  rate  of  12   annas  jyer  cent,  per  mensem.      The 
deed    then    recited    a    lease    to    Roy     Ram    KisJien 
Doss  for  the  term  and    at    the    rent    aforesaid,    and 
contained    the    following     provisions  : —  "  We    (the 
Singhs)  have  assigned  to  the  Mortgagees  the  rental 
of  this  ticca  tenure  due  by  the  Ticcadar  for  liquida- 
tion of  interest   on  the   money   received  on  mortgage, 
and  for   paying  the   Government   revenue,   agreeably 
to  the    conditions  of  the  deed  of  assignment    (here- 
after   stated)  on  the   Ticcadar.     The  money  due  by 
the  Ticcadar  as  fixed   rental  of  his  tenure  on   account 
of    these    mouzahs    mortgaged,   is  Es.    24,858.   10a, 
Having  annually   realized  the   said  amount  from  the 
Ticcadar^     agreeably     to    the    deed    of     assignment 
executed  by  us,  you  (the  Mortgagors)  wall,  therefore, 
discharge  Es.  11,358.  10a.,  the  public  dues,  and  credit 
the  balance,  Es.    13,500,  to  the  liquidation  of  the  in- 
terest on  the  mortgage  debt.     And  it  is  competent  to 
the  Mortgagees,    after  the   expiry   of  the  term  of  the 
ticca  lease,  to  settle  the  said  mouzah  either  with  that 
very  Ticcadar^  or  with  any  other  person,  or  to  reduce 
the  same  under  their  own  possession,   and  dispose  of 
the  lands  by  any  kind  of  settlement,  such   as  hhaolee 
(where  crops  aTe  shared  between  Landlord  and  Tenant)^ 
or  iiukdee  (where  the  rents  are  paid  in  cash).     If  bj 
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such  settlement  and  disposal  of  the  lands,  anything 
more  than  the  amount  for  which  we  (the  SingJis)  had 
settled  the  lands  be  obtained,  we  or  our  heirs  have 
no  claim,  and  will  not  claim  anything  beyond  carrying 
to  credits  the  fixed  rental  of  the  Ticcadar.  If  we 
claim  excess  profits  on  account  of  the  said  mortgaged 
lands,  then,  agreeably  to  this  very  deed,  such  a  claim 
sliall  be  deemed  false  in  Civil  or  Criminal  Courts. 
We  further  agree,  that  within  the  term  of  this  deed 
of  mortgage  we  will  not  redeem  the  property,  or 
cancel  the  deed  of  mortgage.  At  the  expiry  of  the 
term  of  the  mortgage  deed,  we  having  paid  up  in 
one  sum  the  whole  of  the  mortgaged  debt  at  the  end 
of  the  year,  whatever  year  that  may  be,  together  "with 
any  arrears  of  rents  on  account  of  the  lands,  shall 
redeem  the  mortgage,  and  having  removed  the  names 
of  the  Mortgagees  from  the  register  of  the  Collector, 
will  take  back  the  property.'' 

On  the  6th  of  Jane^  1837,  kutkina  or  sub-leases 
of  the  property  comprised  in  the  lease  and  mortgage 
were  granted  by  Rojj  Ram  KisJien  Doss  to  under* 
lessees,  and  under  such  sub- leases  an  aggregate 
juiama  of  Rs.  35,067  was  reserved^  leaving  a  profit 
jumma  to  Ro^^  Ram  Kishen  Doss  of  about  Rs.  10,500. 
A  considerable  amount  of  the  rents  reserved  by  the 
sub-leases  was  further  secured  by  the  Singhs  to  Roy 
Ram  Kishen  Doss  by  an  Ikrarnamah^  dated  the  29  th 
of  August^  1837,  mortgaging  other  property. 

On  the  7th  of  Jum^  1837,  the  Singhs  signed  a 
letter  of  assignment,  directing  Rojj  Ram  Kishen 
Doss  to  pay  the  rent  reserved  by  his  lease  to  the 
Mortgagees. 

On  the  2Sth  of  Sejjtemher^  1847,  the  Singhs 
instituted  a  redemption   suit  against  the  Mortgagees 
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Singh. 


aud  Rojj  Ram  Kishea  Doss,  and  by  their  plaint  ^^^^• 
alleged  that,  needing  advances  to  pay  off  various  Shah 
Creditors,  they  had,   prior  to   the  preparation  of   the        j^^j^-^ 

ticca  lease,    applied   to    Bo?/   Ram    K  is  hen    Doss»    the  ,_      ^• 

^       t^c  -y  '  Baboo  Seee 

Gomastah  or. Manager  of  the  Mortgagees'  Bank,  to  Kisuen 
lend  them  the  money,  and  that  they  delivered  to  him 
the  rent-rolls  of  the  property,  afterwards  mortgaged, 
showing  an  income  of  Es.  35,067.  That  thereupon 
Roifj  Ram  Kishen  Boss,  as  Agent  of  the  Appellants' 
predecessors;  caused  the  above  ticca  lease,  mortgage 
deed,  Jcutklna  or  sub-leases,  Ihrarnamah,  and  Letter 
of  assignment,  to  be  executed  by  the  Singhs,  That 
although  the  several  instruments  were  expressed  to 
be  executed  at  different  dates,  the  transaction  was, 
in  fact,  a  single  transaction ;  and  the  execution  of 
the  mortgage  and  lease  in  different  names,  and  on 
apparently  different  dates,  was  merely  a  contrivance 
to  evade  the  Usury  laws,  and  to  enable  the  Mort- 
gagees to  recover  or  appropriate  an  amount  of 
interest  beyond  the  legal  rate.  That  the  whole 
amount  of  principal  and  interest  properly  recoverable 
by  the  Mortgagees  had  been  paid  oflt  from  the 
usufruct  of  the  mortgaged  property,  and  that  at  the 
date  of  the  plaint  there  was,  in  fact,  a  balance  due  to 
the  Singhs,  The  plaint  contained  a  statement  of 
the  accounts  showing  that  the  sum  of  Es.  613.  8, 
was  the  balance  due  to  the  Singhs,  and  concluded  by 
praying,  that  the  deeds  might  be  cancelled,  and  that 
the  Mortgagees  might  be  directed  to  pay  the  balance 
due  from  them. 

The  Mortgagees,  by  their  answer,  denied  that  any 
connection  existed  between  them  and  Rog  Ram 
Kishen  Doss,  or  between  the  mortgage  deed  and  the 
ticca,   lease ;  and  alleged  that,  so  far  from  the  priu- 
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cipal  and  interest  secured  by  the  mortgage  having 
been  paid  off,  the  whole  principal  moneys,  together 
with  an  arrear  of  interest,  was  still  due. 

Rot/  Bain  Kishen  Dos:^  by  his  answer  admitted 
possession  of  the  property,  but  denied  that  any 
connection  existed  between  him  and  the  Mortgagees. 
He  did  not  at  that  time  allege,  that  he  had  not 
realized  and  received  the  full  amount  of  the  annual 
jumma  of  S.  Es.  24,868.  10a.  reserved  by  the  lease 
granted  to  him  ;  but,  on  the  contrary,  insisted  that 
by  the  terms  of  his  lease  he  was  personally  entitled 
to  any  profits  he  might  make  beyond  that  sum. 

Evidence  was  entered  into  by  both  parties.  By 
the  Singhs  to  prove  that  the  mortgage  and  lease 
were  one  transaction,  and  a  mere  contrivance  for 
exacting  illegal  interest,  and  by  the  Mortgagees  and 
Roy  Ram  Kishen  Doss  to  prove,  that  there  was  no 
connection  between  the  mortgage  and  ticca  lease. 

Od  the  26th  of  August^  1850,  the  Principal 
Sudder  Ameen  of  Zillah  Sarun  [Mirza  Sudeeh  Khan) 
gave  judgment  on  the  issue  so  raised,  and  decided 
that  the  mortgage  and  ticca  lease  were  separate  trans- 
actions, and  dismissed  the  claim  of  the  Singhs  with 
costs. 

Against  that  decision  the  Singhs  appealed,  and 
on  the  l4th  of  July,  1852,  three  of  the  Judges  of 
the  Sudder  Dewanny  Adawlut,  Messrs.  Oolvin,  Mills, 
and  Mytton,  gave  judgment  on  the  appeal,  and  decided 
that  the  ticca  lease  to  Roy  Ram  Kishen  Doss,  and  the 
rehunama  (mortgage)  to  the  banking-house  of  Shaw 
Behari  Loll  Rughoohurdyal  were  to  be  considered  as 
one  transaction,  in  the  light  of  a  simple  usufructuary 
mortgage  so  contrived  as  to  evade  the  Usury  laws. 
inK.eir  reason  were,  that  the  ticca  lease  was  distinctly 
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granted   to   the  Agent   of    the  Mortgagees,  and  the        ^^^^' 
whole  of  the  documents  connected  with  the  arrange-       Shah 
ment  were    evidently  designed    for    the    purpose  of       LfL^^^ 
leaving  the  Plaintiffs  in  possession  of  the  property,  ^• 

under  the  form  of  sureties  of  nominal  KutJcmadars,      Kishen 
they  paying  a  rent   of  Es.  35,067,  the  balance  (after         ^^^^' 
paying  the  Government  revenue)  of   which  was  for 
the  benefit  of  the  Mortgagees.     That  the  Plaintiffs 
had  not  come  into  Court  to  ask  that   the  principal 
should  be  declared  forfeited  in  consequence  of  infrac- 
tion of  the  law  of  usury ;  but  they  had  simply  stated, 
that  from  the  usufruct  the  Defendants  had  realized 
more  than  the  principal  and  stipulated  interest,  and, 
therefore,  prayed  that  the  property  mortgaged  might 
be  restored  to  them.    That  the  Eespondents'  Pleader 
had   given  up  the    plea    of    multifariousness,    which 
indeed  could  only  doubtfully  apply  to  the  case.     The 
Court  thought  it  sufficient,  with  respect  to  the  property 
sued  for  as  pledged  under  the  ikrar  of  August,  ]837, 
to  treat  that  part  of  the  suit  as  null.     As  regarded 
the  other  mouzahs  involved  in  the  transaction  of  the 
l8th  of  May  and  the  5th  of  June^  1837,  the  Court  was 
of  opinion  that,  under  section  lO  of  Ben.  Keg.  XV., 
of  3  793,  the  Mortgagors  had  a  right  of  re-entry,  pro- 
vided that  the  principal  sum,  Es.   1,50,000,  with  the. 
simple  interest  thereon,  had  been  realized  from  the 
usufruct  of  the  property,  of  which  the  profits  of  the 
ticca  farm  were  to  be  considered  a  portion,  and  that 
although  the  period  of    the  deeds   might  not  have 
expired.     That  the  law  was  distinct  and  unmistakable, 
that    all    such    mortgages    were    to    be  considered 
cancelled,  and  redeemed  whenever  the  principal  sum 
and  interest  shall  have  been  realized.     That  for  the 
Eespondents   it   had  been   contended,    that  if  other 
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eouditions  of  the  deed  were  to  be  set  aside  to  his 
prejudice,  that  one  limiting  the  interest  to  12 
a?inas  per  cent,  per  jnensejiZj  ahould  also  be  set  aside 
in  his  favour,  and  the  full  legal  interest  allowed. 
The  Court  found,  however,  that  the  law  would 
not  admit  of  that;  section  5,  Ben.  Eeg.  XV.,  of 
1793,  ruling  that  no  higher  interest  than  that  stipu- 
lated between  the  parties  was  to  be  decreed.  That 
for  the  above  reasons,  in  reversal  of  the  decision 
of  the  Principal  Sudder  Atneen,  they  remanded  the 
suit  of  the  Plaintiffs,  quoad  the  property  covered  by 
the  ticca  lease  and  rehunama  (mortgage),  and  directed 
an  account  to  be  taken  as  to  the  sums  realized  by  the 
Ticcadars,  or  Mortgagees,  up  to  date  of  suit ;  and  if 
they  amounted  on  that  date  to  the  principal  sum  lent^ 
Es.  1,50,000,  with  interest  thereon  at  the  rate  of 
12  annas  per  mensem,  they  directed  that  possession 
should  be  given  to  the  Plaintiffs  ;  and  that  any  sum 
beyond  that,  and  not  over  and  above  the  excess  sued 
for,  and  any  collections  made  subsequently  to  that 
date  of  recovery  of  possession,  with  the  ordinary 
interest  thereon  to  date  of  payment,  should  be  re- 
funded, and  made  good  to  them.  The  wasilat  on 
the  other  villages  pledged  in  the  ikrar  of  August^ 
1837,  were  not  to  be  included  in  the  account  above 
directed  to  be  taken. 

None  of  the  Defendants  appealed  against  this 
decision  of  the  Sudder  Court. 

After  the  suit  was  remanded  by  this  decision,  the 
Judge  of  Zillah  Sarun  transferred  it  to  the  file  of 
his  own  Court. 

By  a  proceeding,  dated  the  17th  of  December^  1853, 
and  recorded  under  sec.  10  of  Ben.  Eeg.  XXVI.,  of 
1814,  the    Zillah  Judge  of  Sarun  fixed  the  issue  to. 
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be   tried   as  follows  :    '^  What    sum  has  been  really         ^^68. 

realized   by   the  Mortgagees  from  the  estate  ?  "  and       shah 

that  it    was    necessary,    for    this    purpose,    that  the     ^LfLi^'"^ 

accounts  should  be  rendered  by  the  Defendant   in   the   _      ^• 

11         o   rt         -r>        -^TT        p   Baboo  Sree 

manner  laid  down  m  sec.    11,   oi  Ben.  Keg,  XV.,  oi      Kishen 

irr.Ao  Singh. 

1  /  Jo. 

By  another  proceeding  of  the  same  Court,  of  the  1 8th 
of  April^  1854,  the  Pleaders  of  the  Mortgagees  were 
asked  if  they  would  file  the  papers  of  the  gross  col- 
lections from  the  Ryots  of  all  the  mouzahs^  and  they 
answered  that  they  could  not,  whereupon  the  Judge 
ordered  that  an  Ameen  should  be  appointed  to  ascertain 
the  mesne  profits  and  gross  collections  of  the  mouzahs. 

The  Ameen  appointed  to  take  the  accounts  accord- 
ingly proceeded  to  the  property,  and  having  insti- 
tuted inquires,  settled  the  accounts  as  required, 
which  showed  that  an  amount  in  excess  of  the 
principal  and  interest  had  been  obtained  by  the 
Mortgagees. 

On  the  6th  of  September^  1855,  the  suit  came  on 
again  for  hearing  before  the  ZillaJi  Judge,  Mr.  H. 
Athcrton^  who  stated  that,  after  consideration  of  the  - 
statements  of  each  party,  a  careful  attention  to  the 
circumstances  of  the  case  satisfied  him,  that  the 
Ameen'' s  papers  showed  a  far  greater  sum  than  was 
ever  likely  to  have  been  realized,  or  than  was  proved 
in  any  way  to  have  been  realized;  and  he  stated 
himself  to  be  convinced  that  the  Mortgagees  were 
deceived  when  they  made  the  advance  to  the  Plain- 
tiffs on  the  terms  of  nine  per  cent  per  annum. 
The  Judge  then  formed  a  calculation  on  materials 
which  were  not  before  the  Court,  and  in  respect  of 
which  there  was  no  evidence,  and  ultimately  decided 
that  Es.  51,306  12a.   6p.  principal  were  due  to  the 
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1868.  Mortgagees    at    the  date    of  suit,  and  dismissed  tho 

Shah  claim  of  the  SingJis  with  costs. 

^^L\LL^'^  Against  this  decision  cross  appeals  were  preferred 

^'  to    the    Sudder    Dewanny    Adawlut.     The     ground 

Baboo   Sree  ,         r^ .      ■,   -,  ii-  l^     l    l^  ,  i 

KisHEN      of  the  Singhs^  appeal  being,   that  the  account  and 
calculation  of  th«  Zillah  Judge    was  wrong,  and  that 
under   the   provisions   of   sec.    11,    Ben,    Reg.  XY., 
of  1793,    the  parties   in   possession    of    the   usufruct 
should   have   been   first   compelled    to  produce   and 
verify  their  own  accounts.     The  other  parties  urged, 
as  a  ground  of  their  appeal,   the  mode  in  which  the 
accounts  were  taken  ;  that  the  suit  was  not  admissible 
until  the  term  of  the  lease  had  expired,  and  that  the 
transactions  of  the  lease  and  mortgage  were  distinct. 
On  the  26th  of  October^  1857,  the  Sudder  Court, 
consisting  of  Messrs.    Patton^   Sconce^    and    TorrenSy 
gave  judgment  on  the    appeals;   and  after  disposing 
of  a  preliminary  question,  the  judgment  proceeded  as 
follows  : — '^  We,  therefore,  enter  at  once  on  the  ques- 
tion relating  to  the  accounts,  including  the  objection 
taken  by  the  (Plaintiff)  Appellant,  in  !N"o.   311,  that 
the  Mortgagees  in  possession   had   not   rendered  any 
account,  as  required  by  law.     "We  observe,    that  this 
failure  on  their   part   should   most   properly   be  con- 
sidered a  default,  to  the  consequences  of  which  they 
might  have  been  held  strictly  liable,  had  it  not  been, 
as  shown  by  the   Judge's   proceedings   in   the  depu- 
tation of  an  Ameen^  and  in  other  respects,   that  under 
the  direction  of  the  Judge,  the  Defendants  understood 
that  the  production   and  verification  of  their  accounts 
was   not   of  necessity    required   of  them.     The  first 
step,  certainly,  for  the  Judge,  in  a  case  of  the  kind, 
was  to  enforce  this  from  the  Defendants,  and  without 
their  compliance  he  should  not  have  had  recourse  to 
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the  deputation  of   an  Ameen.     Notwithstanding  this  1868. 

error  in   the  Judge's  proceedings,   taking  into   con-  shah 

sideration  the  very  long  time  during  which  the  suit  lall^ 
has  been  pending,  the  Court  has  directed  its  attention  ^^• 

1        -1    ,    M    1     1  •      ,  •  1-1  0  1  i      .1       Baboo   Sreb 

to  the  detailed  objections  which  are  preierred  to  the  Kishen 
accounts  drawn  up  by  the  Judge,  with  a  view,  if 
possible,  of  making  corrections,  and  passing  final 
orders,  without  the  necessity  of  again  remanding  the 
case.  We  find,  however,  that  the  primary  error  of 
no  accounts  having  been  verified  by  the  parties  in 
possession  renders  this  caurse  impracticable.  When 
the  Judge  had  last  the  accounts  before  him  for  de- 
cision, he  had  several  very  conflicting  statements  to 
consider  : — First,  that  of  the  Plaintiffs,  which  gave 
the  net  profits  of  the  Mortgagees  at  the  full  amount  of 
the  debt,  with  interest,  leaving  a  surplus  balance  due 
to  themselves.  Second,  the  statements  of  the  Defen- 
dants, which  gave  the  collections  brought  to  credit  for 
liquidation  of  the  debt  only  at  Es.  128,478.  10a.  3p., 
all  of  which  sum  was  swallowed  up  in  payment  of 
interest ;  and,  lastly,  the  accounts  prepared  by  the 
A^neen  after  the  local  inquiry  which  the  Judge  had 
himself  directed,  but  which  he  found  it  necessary 
to  set  aside,  as  well  as  the  other  statements.  The 
mode  of  adjustment  which  he  adopts,  as  given  in  his 
own  words,  was  as  follows  : — ^  It  being  absolutely  im- 
possible to  ascertain  the  exact  amount  collected  from 
the  Ryots ^  I  have,  during  the  years  in  which  the 
mouzahs  were  let  in  farm,  except  curing  the  first  year 
(^.6.,  when  the  kutJcinas  stood)  added  10  per  cent,  to 
the  farming  jumma  ;  and  taking  this  sum  as  repre- 
senting the  collections  from  the  Ryois  by  the  Farmers, 
after  payment  of  collection  expenses  at  10  per  cent, 
during  the  first  year,  S.  Es.  35,067,  less  the  jumm% 
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1B68.        of  Tolah  Purvey   Khan^   for  as  this   settlement  broke 

Shah        tlowu  the  first  year,  it   cannot  be   supposed  the  Far- 

^Lall^     mors  gained  anything  by   it,    or  did  more   than  pay 

.       i'-  their  expenses.     I  estimate  the  Farming  profits  at  20 

Baboo  Siiee  .,,.  ^^       -  ii 

KisHEN  per  cent,^  including  the  collection  expenses  ;  and  de- 
ducting 10  fer  cent,  for  these  and  the  management 
charges,  the  10  per  cent,  added  to  the  foregoing 
jiunma  gives,  I  believe,  a  sum  for  which  the  Mort- 
gagees must  be  considered  liable ;  and  I  am  per- 
suaded they  cannot  be  answerable  for  more,  nor  do  I 
believe  as  much  would  have  been  realized  if  the 
inouzahs  had  been  retained  in  khas  management 
after  the  first  year.  The  years,  howeverj  during 
which  the  mouzahs  were  not  in  farm  are  very  few  in 
number,  and  this  satisfies  me  hhas  management  was 
not  considered  by  the  Mortgagees  to  be  most  profit- 
able. Had  it  been  so,  the  mouzahs  after  the  first 
5^ear  would  not  have  been  given  in  farm  at  all.  The 
amount  of  collections  I  have  fixed  with  reference  to 
the  Ameen''s  and  Putivaree's  papers,  and  the  farming 
jununas  obtained  for  the  same  mouzahs.  The  • 
Mortgagees  do  not  appear  to  have  made  fraudulent 
settlements  with  their  own  people.'  The  Judge  then 
throws  out  sums  charged  in  the  Ameen^s  accounts  to 
the  Defendants,  collected  on  account  of  value  of  trees, 
as  well  as  sums  for  which  they  had  claimed  credit  of 
law  expenses,  &c.,  &c.  The  objections  urged  to  this 
mode  of  adjustment  by  the  Judge  are  various,  the 
(Plaintiffs)  Appellants,  in  case  No.  311,  objecting 
that  certain  kabooleats  filed  by  the  other  party,  and 
admitted  by  the  Judge,  to  show  the  farming  jimimas 
after  the  first  year,  had  not  been  attested,  and  the 
(Defendants)  Appellants  objecting  that  the  kutkina 
jmnma  to  its  full  amount  had  not  been  realized  in  the 
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first  year,   and  that  they  had  been  charged  with  the       ^868. 

jumma  of     Tolah   Purvez  Khan.,    and  other    mouzahs       Shah 

not  in  their  possession.     On  the   whole,   we   conceive        lall^ 

the  best   course   is   to   return  the  case   to  the   Jud2:e,  _      ^• 

^       Baboo   Sees 

with  instructions  that  he  call  on  the  Bankers  to  duly  Kishen 
iile  and  attest  their  own  account- books,  which  show  ^^^^^• 
the  actual  receipts  by  them  on  account  of  this  mehal 
under  the  mortgage  ;  that  these  accounts  be  taken 
together  with  those  of  Roy  Ram  Kishen  Z}o55,showing 
the  collections  from  the  mehal,  some  of  which  papers 
he  appears  already  to  have  filed,  though  they  have  been 
unnoticed  by  the  Judge,  and  .left  unauthenticated  and 
unattested.  The  kahooleats  which  Roy  Ram  Kishen 
Doss  has  filed  to  show  the  ia.vmmg  jirm??ias  under  him 
after  the  kutkina  leases  first  granted  had  fallen,  should 
also  be  inquired  into  and  attested,  all  with  reference 
to  the  provisions  of  section  11,  Be7i.  Eeg.  XY.,  of 
1793  ;  and  in  conducting  this  inquiry  and  verifying 
the  accounts  the  Judge  can  apply  the  provisions  of 
sec.  5,  Act,  AV  XIX.  of  1853.''" 

Mr.  Sconce  added  an  additional  note  as  to  the 
manner  in  which  the  accounts  should,  in  his  opinion, 
be  taken. 

There  was  no  appeal  from  this  decree,  the  effect 
of  which  was,  that  the  Defendants  to  the  suit 
admitted  their  liability  as  Mortgagees  in  possession  to 
file  and  prove,  as  provided  by  sec.  11,  Ben.  Eeg.  XY., 
of  1793,  the  accounts  showing  the  actual  collection 
made  and  expenses  incurred  during  the  period  to 
which  the  suit  related. 

Upon  the  suit  going  back  to  the  Zillah  Court  after 
such  second  remand,  all  the  parties  beneficially  inte- 
rested in  the  principal  moneys  and  interest  secured  by 
the  mortgage  sheared  a  very  strong  disinclination  to 

VOL.     XII.  y 
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18G8.        bo  sworn  to  the  accountSo     And  it  was  alleged   tiial 
Shah       i^^J/  Earn  Kishen  Doss-  was  at  Benares^   and  by  rea- 
Lall^     son  of  his  extreme  old  age  he  was  desirous  of  staying: 
^'-  there.  The  Judge  of  the  Civil  Courts  by  a  proceedings 

Kisu£N  dated  the  26th  oiJane^  inl859j  excused  the  personal 
attendance  of  the  parties  beneficially  interested,  but 
declared  that  the  presence  of  Bo^  Ram  Kishen  Doss 
was  absolutely  necessary.  But  Rojj  Bam  Kishen 
Doss  having  obtained  a  medical  certificate,,  the  Civil 
Court  ultimately  directed  a  commission  to  issue  for 
his  examination^  and  transmitted  formal  interroga- 
tories, together  with  the  Books  of  the  Banking  house^ 
for  the  purpose  of  such  examination.  Such  a  course  of 
procedure  precluded  any  cross-examination  of  the 
witness.  The  examinatian  consisted  of  the  answers 
to  three  questions.  In  his  deposition,  Eo/j  Earn 
Kishen  Doss  identified  twenty  Books  as  showing 
the  accounts  of  collections  made  during  the  period  to 
which  the  suit  related.  The  Books  so  sent  did  not 
appear  to  have  been  withdrawn  from  the  precinets  of 
the  Court  of  Benares^  yet  Eoij  Ram  Kishen  Doss 
deposed  to  having  fully  examined  the  Books,  and  to- 
having  made  up  an  abstract  showing  the  results  of  the 
accounts  therein  contained.  By  his  own  admission 
he  had  not  seen  the  Books  before  for  a  period  of  more 
than  ^ye  years.  He  did  not  allege,  that  the  entries 
in  the  Books  had  been  made  by  him  or  under  his- 
superintendence.  By  his  evidence  it  appeared  thaty 
not  only  was  no  part  of  the  principal  moneys  secured 
by  mortgage  discharged,  but  that,  in  addition,  at 
least  Bs.  7,0Q0  were  due  in  respect  of  the  principal^ 
and  Es.  13,900  were  due  as  interest.  On  behalf 
of  the  Mortgagees,  nine  witnesses  employed  in  their 
Banking  business   at   Chuprah  were   called  to  prov© 
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the   correctness   of  the  entries  in  the  twenty  Books       1868.' 
produced.     Some  of  these  witnesses  coukl   not  read       Shah 
or  write,  and   none  of  the  witnesses  were  in  a  posi-        Lall^ 
tion  to  depose  to  the  alleged  entries  in    the   Books,  «• 

which    incltided    the    receipts    under    the    mortgage.       Klshkn 
Ko  witnesses  were  called  to  prove  the  actual  receipts      Si.ngh. 
and  disbursements. 

On  the  20th  of  Ala/j,  1859,  the  Zillah  Judge, 
Mr  //.  AtJicrton^  for  the  third  time  pronounced 
judgment  in  the  suit.  Such  judgment  was  as  follows  : 
— '^  The  account  of  the  suras  which  I  considered  the 
Mortgagees  should  be  held  to  have  realized  was  pre- 
pared in  consequence  of  the  Court's  decision  of  the 
23rd  of  December^  1852,  having  determined  that  the 
sums  actually  realized  from  the  liyoU  should  be 
ascertained  where  a  middleman  had  been  created 
between  the  Mortgagees  and  the  Ryots  ;  and  in  the  case 
in  which  that  rule  was  made  no  fraud  was  established 
as  the  ground  of  its  necessity.  I,  therefore,  con- 
sidered that  it  was  necessary  to  hold  the  Mortgagees 
answerable  for  the  account  of  settlements  made  by 
them  with  the  Farmers,  and  such  further  profits  as 
the  Farmers  might  themselves  have  obtained.  The 
Mortgagees  from  the  first,  object  that  many  of  the 
farming  leases  made  by  them  broke  down,  and  that 
they  never  realized  the  sums  agreed  to  be  paid  by 
the  Farmers;  but  it  seemed  to  me,  that  they  should 
be  held  answerable  for  the  arrangements  made  by 
themselves,  and  that  they  should  be  held  to  have 
received  the  sums  engaged  for.  The  Mortgagees  have 
now  given  in  their  Books  and  accounts,  proved  by 
those  who  have  had  the  management  of  their  afitairs, 
and  declared  to  be  correct ;  and  these  show,  as  the 
Mortgagees  have  all  along  declaredj   that  the  sum^ 
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1868.        realized    from  '^the  mortgaged  villages   do    not,    after 
g^^        deducting  expenses  of  management   and   payment  of 

MuKHUN      (i^Q    Government    malgiizary^    equal    the    amount    of 
y.  interest  due  on  the  advance  made  to  the  Plaintiffs ; 

^KisHKN^^  and  the  question  is,   Can    tliose  book    and    accounts 
yiNGH.       ]3Q  accepted  ?     The  Plaintiffs  in  argument  do  not  deny, 
that  the  Mortgagees  g^iwe  pottahs  to  the  parties  whose 
hahooleats  are  produced ;  but  they  say,  that  the  leases 
were  fraudulent ;  there  is,  however,  no  proof  of  this 
— nothing   to    show   clearly,    that    during    the    time 
embraced  by  the  suit  the  Mortgagees  actually  realized 
more    than    their    accounts    show — though    balances 
could,  of  course,   be  recovered  afterwards ;  and  suits, 
it  is  alleged,  have  since  been  going  on  against  some 
of  the  Farmers  holding  under  the  Mortgagees.     But 
the  actual  receipts  to  the  date  of  suit  have  now,  by 
the  Court's  orders,   to  be  considered,   and  under  all 
circumstances  of  the   case,    I  think    the    collections 
according  to  the  Defendants'  account  Books  should, 
to  a  certain  extent,   be  admitted.     As   I  explained  in 
my  former  decision,  it  is  impossible  to  determine  with 
anything  like  accuracy   what   sums   may   have    been 
actually   realized  from   the   Rjjots   in   any  particular 
village,  by  the  parties  entitled  to  collect  them,  during 
a  series  of  years  ;  but  there  are  in  this  case  data  on 
which  a  fair  opinion  may  be  formed  as  to  the  Mort- 
gagees' receipts,  and  I  think  the  Plaintiffs  may,  with 
strict  fairness,  be  bound  by  their  own  Mortgage  Bond, 
since   it   is  well  known  that   whenever  a  property  is 
mortgaged  by   a  Zemindar^  and  the  deed  does  not  ex- 
pressly state  that   during  a  certain  period   principal 
and  interest  are  to  be  realized  from   the  proceeds,  the 
Zemindar^  on  receipt  of  an  advance,  makes  over  pro- 
perty of   such  value  that  the  yearly  proceeds,  as  nearly 
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as  can  be  calcuLited,  equal  the  iuterest  of  the  advance.  i^^^- 

Now  the  Plaintiffs,  by  their  Mortgage  Bond,  agreed,  Shah 

at  the  end  of  the  twenty   years,  to  repay  the   advance  ™ll^ 
iu  one  sum,  and  the  stipuhited  jumnia  was  lust  enoucrh  ^• 

1       •  ill  11^  Baboo  Sree 

to  cover  the  interest  oi  the  loan,  and  the   Government       Kishen 
revenue^  payable  by  the  Mortgagees.     The  Plaintiffs,       ^^i^'^^- 
as  shoAvn  in  my   former  decision,  acted  with  bad  faith 
in  representing  the   Mofussil  assets  of  the   villages  at 
Es.   35,067,   and  having  so  acted,  may,  I  think,    be 
held  to  have  made  over  to  the  Mortgagees  property  the 
proceeds  of  which  would  about   equal  the  interest  on 
the  advance;  and  in  this  case  I   think,  as   the  actual 
receipts,  according  to  the   account-books,  do  not  show 
an  excess  beyond  the   amount  due  for  interest,  the 
Mortgagees  must  be   held  not  to  have   received   more 
during  the   years    of    which    the    suit    applies,  but  I 
would  hold  Plaintiffs  free  of  all  claim  on  account   of 
the  balance  of  interest,  Rs.    13, 9 14,  said  by  the  De- 
fendants to  be  due  to   them  up  to  date  of  suit.     The 
Plaintiffs  cannot  show  by   receipts  of  the   Mortgagees 
that,  during  the  period  under  review,  sums  have  been 
realized  by  them  which  are  not  entered   in   their  ac- 
counts ;  and  in  such  a  case  as  this  no  less  satisfactory 
proof  can  be  admitted  as  invalidating   the   accounts 
declared|_^to  be  correct  by  those  who  have   prepared 
them.     The  Principals     themselves  have,    it    is  as- 
serted, and  such  asscertion  is   not  denied,  never  acted 
directly  in    this    matter.     They    reside    at  Caivnpore^ 
Luchnow^  and  Muttra^  and  their  Banking  business  at 
different  places  is  managed  by  their   Agents,  whose 
accounts  they  accept  and  declare  to   be   true   to    the 
best  of    their   belief.     Holding,  then,  that  it  is  not 
proved,  that  the  Defendants,  during  the  time  embraced 
by  the  suit,  have  realized  any  portion  of  the  principal, 
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1868.        I  dismiss  the  cliiim,  with   the   Defendants'  costs,    and 
Sfiait        interest  till  realization." 
"^^Lal^"^         From    this    decision    the    Singhs    appealed    to   the 
V-  S udder  Dewanny   Adawlat^  and  on    the  28th    of   Jiine^ 

KisHEN      1862,  three  of  the  Judges  of  that  Court,  consisting  of 
SiAGH.       jViessrs.  Irevor^    Kemp^   and    Seton-Karr,   gave  judg- 
ment on  the  appeal  as  follows  : — "  We  are  unanimously 
of  opinion,  that  the  accounts  filed    in  this  case  are  not 
such  accounts  as  the  law  requiries  to  be  furnished  by 
a  Mortgagee.     The  law,  sec.    XL,  Ben.   Eeg.  XY.,  of 
1793,  in  clear  and   unmistakable   terms,  requires    the 
Mortgagee  to   deliver  accounts  of  the  ^  gross  receipts/ 
and  of  his  expenditure.      *  Gross    receipts  '   we  hold 
to  mean,  the  gross  sums  paid   by  the   tenantry  of   the 
estate    mortgaged.     It    is    the    positive    duty    of    a 
Mortgagee  to  file    full  and    complete    accounts,    and 
such  accounts    must    be    attested  by    the  Mortgagee  ; 
the  attestation  of  an  Agent  or  Servant  is  wholly   in- 
sufficient.    The    Mortgagees    have    not  been  able  to 
show  us  any  invincible  disabiUty   on    their    part  to 
perform  the  mandatory  requirements  of  the  law.  The 
banking  Books  filed  by  the  Mortgagees  were  not  filed 
with  the  answer,  but  eleven  years  after  the  institution 
of  the  suit ;  and  even    admitting  that    these    accounts 
are  above  suspicion,  they   are  not  the   accounts  which 
the  law  requires  a   Mortgagee  to  furnish.     It  is  true, 
that  llou    Ram    Kishen    Doss,  the    GoiiiasJitaJi  of    the 
Mortgagees,   has    deposed    to    the   truth  and  correct- 
ness   of    these     accounts ;   but,    as    stated    above,    if 
such  accounts  are  not   the    accounts   which   the   law 
expects,  then    the  attestation  of    the    Servant    of    the 
Mortgagees  is  worth  nothing.     An  attempt    has  been 
made  by  the  Pleader  of  the  Mortgagees  to  shift  the 
responsibility  of  furnishing  the  accounts  required  by 
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the  law  upon  Roi/  Ram  KisJien  Doss.  It  lias  been  ^^^^• 
urged,  that  the  Bankers  had  nothing  to  do  \Yith  the  Shah 
ticca  lease,  or  with  tlie  Mofussil  managcmoot  of  ^  i,\j^l 
the  mort2:a(>:ed  properties,  and  that  they  have  filed  „  ^*  ^ 
all  the  accounts  in  their  power.  We,  however,  find  ivtsuBX 
that  this  Court,  in  ISVi,  ruled  that  the  mortgage 
and  ticca  lease  were  not  separate  transactions,  but 
one  transaction,  entered  into  with  a  view  of  evading 
the  usury  laws.  We,  therefore,  must  hold  tlie  Mort- 
gagees, and  not  their  Servant,  Roy  Ram  Kiihen  Doss^ 
to  be  the  parties  responsible  for  the  due  fulfilment  of 
the  requirements  of  the  law  ;  and  as  they  have  with- 
held the  accounts  of  the  gross  Mofussil  receipts  and 
expenditure,  which  accounts,  if  filed,  would  be  the 
best  and  only  legal  evidence,  the  presumption  is,  that 
the  production  of  these  accounts  would  not  bear  out 
their  plea  of  non-liquidation  of  the  loan  with  interest 
from  the  usufruct  of  the  mortgaged  properties.  We, 
therefore,  proceed  to  estimate,  in  the  best  mode  avail- 
able, from  the  evidence  adduced  by  the  Plaintiffs, 
what  amount  has  been  realized  on  account  of  prin- 
cipal and  interest  by  the  Mortgagees-  The  Plaintiffs 
(the  Mortgagors)  have  filed  a  detailed  account  of  the 
sums  received  on  account  of  principal  and  interest  by 
the  Mortgagees.  This  account  embraces  a  period 
from  1245  Fusli/  to  1251  Fusly.  The  sums  recovered 
on  account  of  principal  and  interest  for  each  year 
of  account  are  exhibited,  and  the  result  is,  that  the 
whole  sum  advanced,  or  Es.  1,50,000,  with  interest 
at  the  rate  of  12  annas  j^p^jr  mensem^  or  9  per  cent, 
per  annum,  had  been  more  than  recovered  from  the 
usufruct  of  the  mortgaged  properties.  The  Pleaders 
of  the  Eespondents  (Appellants)  admit  the  ticca  lease? 
and  the  huthina  lease,  and  these   doeuments  sho'W  the 
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1868.        gross  assets    of    the    mortgaged    properties,    together 
^^        with  the   sum  available  after  payment  of  the  Govern- 
MuKiiuN  |.  i^evenue  for  the   m^adual  liquidation  of  the  sura 

v.  advanced,  with  the  stipulated  interest.     The   general 

^''xisHEr^  correctness  of  these  accounts  has  not  been  impugned 
Singh.  ^^  |-j^g  pleaders  of  the  Respondents  (Appellants)  ; 
but  it  was  argued,  that  if  the  mortgage  and  ticca  lease 
transactions  are  to  be  held  one,  and^not  separate,  and 
entered  into  to  evade  the  usuary  laws,  the  condition 
to  limiting  the  interest  to  9  jjer  cent,  per  annum 
should  be  set  aside,  and  the  full  legal  interest  be 
allowed ;  that  if  th  e  calculation  of  interest  be  made 
at  the  rate  of  12  per  cent.,  instead  of  d  per  cent.,  the 
balance  would  be  against  the  Mortgagors.  This 
point,  however,  was  decided  by  the  Court  in  1852  ; 
further,  section  5,  Ben.  Reg.|Xy.,'of  1793,  rules'^that 
no  higher  interest  than  that  stipulated  between  the 
parties  is  to  be  decreed.  Holding,  for  the  above 
reason,  that  the  Mortgagees  have  wholly  failed  to 
comply  with  the  requirments  of  the  law,  and  that 
there  has  been  sufficient  prima  facie  and  unrebutted 
evidence  adduced  on  the  part  of  the  Plaintiffs  (the 
Mortgagors)  to  show  that  the  loan,  with  interest,  Jhas 
been  fully  liquidated ;  we,  in  reversal  of  the  decision 
of  the  Judge,  decree  to  the  Plain  till  re-entry  over 
such  of  the  mortgaged  estates  as  have  not  passed 
into  the  hands  of  the  Appellants  in  JSTos.  431  and 
432,  with  costs  of  both  Courts." 

Subsequently  Bahoo  Juggutputtee  Siiigh^  one  of 
the  original  Plaintiffs  in  the  suit,  died,  and  the  Ee- 
spondents,  Bahoo  Sree  Kishen  Singh^  Bahoo  Baichoo 
Singhj  and  Bahoo  Joogul  KisJiore  Singh^  were  sub- 
stituted as  parties  in  his  place,  Shah  Riighoohur 
Dgal^  one  of  the    original  Defendants,  also   died  ;  and 
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iiis  Son,  then  Shah  Fequeer  Chand,  was  sub»  1^68. 
stitiited  in  his  place ;  and  Roy  Ram  Kishen  Doss  Shah 
also  died,   and   his  Widow,   Doorga   Duhi^  was  sub-      "^^^ALiy^ 

stituted  as  a  party  in  his  place.  ^      «'• 

11  1  -^7  7         r~^  Baboo  Sree 

The  Appellants  presented  to  the  IS  adder  Detvanny  Kisgen 
Adawlut  the  ordinary  petition  for  leave  to  appeal  to 
England,  and  the  other  Defendants,  Shah  Mukhim 
Lall  and  Fiiqueer  Chand^  also  presented  a  separate 
petition  to  that  Court  for  the  same  purpose,  and  leave 
to  appeal  was  respectively  granted.  The  represeu; 
tative  of   Roy  Ram  Kishen  Doss  did  not  appeal. 

As  the  interest  of  the  Appellants  in  the  matters 
in  question  were  similar,  though  not  identical,  the 
appeals  were  heard  together. 

Sir  R.  Palmer^  Q.C.,  and  Mr,  Leith^  for  the 
Appellants,  Shah  Mukhun  Lall  and  Shah 
Faqueer  Ghand. 

Our  contention  is,  that  the  onus  of  proving  the 
liquidation  of  the  whole  of  the  mortgage  debt  and 
interest  lay  on  the  Plaintiffs  in  order  to  entitle  them 
to  a  decree  for  the  redemption  of  the  mortgage  and 
possession,  which  they  failed  to  do,  Forbes  v.  Amee- 
roonissa  Begum  (a).  It  appears,  however,  on  the  con- 
trary, from  the  accounts  filed  and  the  evidence,  that  a 
large  balance,  in  respect  of  the  mortgage  debt,  was  still 
remaining  due  when  the  suit  was  commenced.  The 
mortgage  accounts  filed  by  the  Defendants,  as  heirs 
of  the  Mortgagees,  and  by  their  Agent  and  Trustee, 
Roy  Ram  Kishen  Doss^  were  the  proper  accounts; 
and  they  were  duly  verified  with  reference  to  the 
circumstances  of  the  case.  The  Interlocutory  decree 
of  the  late  Sudder  Court  of  the  26th   of   October, 

{a)  10  Moore's  Ind.  App.  Cases,  340. 
VOL.  XII.  -yy 
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1857,  remanding  the  suit,  and  directing  the  Mort- 
gagees to  verify  their  accounts,  was  founded  in  error. 
It  is  true  no  appeal  was  taken  from  that  decree  with 
respect  to  the  operation  of  the  11th  section  of  the 
Ben.  Reg.  XY.  of  1793,  and  the  Act,  No.  XIX.  of 
1853,  sec.  5,  yet  it  is  not  now  too  late  on  an  appeal  from 
the  final  decree  to  impeach  that  decree,  Jones  v.  Gough 
{a)  ]  Forles  v.  Ameeroonissa  Begum  (b) ;  Maharajah 
Moheshur  Sing  v.  The  Bengal  Government  (c).  The 
accounts  were  rendered  under  the  Act,  l^o.  XIX.  of 
1853.  Even  if  the  final  decree  of  the  Sudder  Court 
appealed  from  was  right  in  deciding  that  the  mortgage 
accounts  were  neither  proper  accounts  nor  properly 
verified,  which  we  deny,  yet  the  decree  was  wrong  in 
not  remanding  the  suit  to  the  Zillah  Court,  in  order 
that  the  proper  accounts  might  be  filed  and  verified^ 
instead  of  decreeing,  as  it  did,  in  favour  of  the  Plain- 
tiffs for  redemption  of  the  mortgage  and  possession 
of  the  mortgaged  lands. 

Mr.  Charles  G.  Smith  appeared  for  the  other 
Appellants,  Shah  Koondiin  Lall  and  Shah 
Phoondun  Lall^  but  was  not  heard. 

Mr.  Kay^  Q.C.,  and  Mr.  Pontifex^  for  the 
Eespondents. 

As  the- original  transaction  of  mortgage  has  been 
held  by  the  Courts  below  to  have  been  merely  a 
contrivance  to  enable  the  Mortgagees  to  extract  from 
the  Mortgagors  more  than  the  legal  rate  of  interest, 
it  was  an  infraction  of  the  law  of  usury,  and,  there- 
fore, void  under  the  provisions  of  Ben.  Reg.  XY.  of 

{a)  3  Moore's  P.  C.  Cases  (N.  S.).  1- 
(J))  10  Moore's  Ind.  App.  Cases,  340. 
(c)  7  Moore's  Ind.  App.  Oasos>  283, 
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1703,  sec.  9  ;    Wise  v.   KisJienhoomar  Bous  (a);  and        i^^^. 

consequently,  the   Appellants  are  not  legally  entitled        Shah 

to  require  payment  from   the  Eespondents   either  of       l^l^^^ 

principal  or  interest.     The  allegations  in   the  plaint,  ^-^ 

and  the    evidence  adduced    by   the    Singhs^   showed      Kishen 

that  the  mortgage  loan,  with  interest,  had  been  fully 

liquidated  ;     and,    therefore,   it  having  been  proved 

that  the  mortgaged  property  was  let  at  an   annual 

rent  of   Es.    35,067,    at  the    commencement  of  the 

mortgage  transaction,  the  onus  was  on  the  Appellants 

to  show  that  such  was  not  the  aggregate  rent  during  the 

whole  period  of  their  possession,   Forbes  v.   Aineeroo- 

nissa  Begum  {h) ;   the   onus  is  on  the  Mortgagees  in 

possession  to  prove  that  the  principal  and  interest  is 

not  paid  by  perception    of  the  profits,   Blackwell  v. 

Bowes  (c) ;  and  in  the  absence  of  proper  accounts, which 

the  Mortgagees  were  bound  to  file,  Ben.  Eeg.  XY.  of 

1793,  sec.  11  ;  Gould  v.  Tancred  (d)  ;  which  could  be 

the  only  legal  evidence  against  the  Eespondents,  having 

failed  to  show  that  the  aggregate  rents   during  such 

period  did  not  amount  to   Es.   35,067,  the   accounts 

stated  by   the  Eespondents   must   be  accepted.     In  a 

loan  transaction  of  such  magnitude,  it  is  not  credible 

that  the  lenders  would  not,  previously  to  advancing 

the  mortgage  money,  have  inquired  into  the   incom© 

derivable  from  the   property  mortgaged,   or  that  in 

one  of  the  instruments  connected  with  the  transaction 

they  would  have  permitted  such  income  to   be  stated 

at  that  sum,  without  having  satisfied  themselves  that 

such  amount  was  capable  of  being  realized.      In  such 

a    transaction  originally    fraudulent,  and  under  the 

(a)  4  Moore's  Ind.  App.  Oasas,  201,  218. 

(b)  10  Moore's  Ind.  App.  Cases,  340,  358. 
{c)  Sel.  Cases  in  Ch.,  1725.  {d)  2  Atk.,  533. 
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circumstances  connected  therewith,  it  cannot  be  sup- 
posed that  the  Mortgagees  did  not  keep  full  and 
correct  accounts  of  the  gross  receipts  from,  and  the 
expenditure  and  outgoings  incurred  in  respect  to,  the 
property  mortgaged.  The  neglect  of  the  Appellants 
to  file  such  accounts  makes  the  presumption  inevitable 
that  such  accounts,  if  they  had  been  filed,  would 
have  supported  the  case  made  by  the  Eespondents, 

Sir  R.  Palmer^  Q.C.,  in  reply. 

Judgment  having  been  reserved,  was  now  de-. 
livered  by 

The  Right  Hon.  Lord  Chelmsford. 

This  is  an  appeal  in  a  mortgage  suit  instituted  more 
than  twenty  years  ago.  The  original  Plaintiffs,  the 
Mortgagors,  named  Singhs^  sned  in  the  Court  of  the 
Sudder  Ameen  of  the  Zillah  8arun^  the  representatives 
of  the  original  Mortgagees  named  Lally  who  were  emi- 
nent Bankers,  having  coties  in  various  parts  of  Indian 
and  also  one  Roy  Ram  Kishen  Doss,  the  Gomashtah  of 
the  firm,  to  cancel  on  redemption  three  several  instru- 
ments, viz.,  the  Mortgage  deed,  lease,  and  agreement 
named  in  the  plaint,  and  which  will  hereafter  be  more 
particularly  described.  These  instruments  the  Plain- 
tiffs alleged  to  constitute  one  mortgage  security  of  the 
Bankers,  the  LaM  Defendants.  All  the  Defendants 
asserted,  however,  as  to  two  of  these  instruments,  viz., 
the  lease  and  the  agreement,  a  different  title  and  inte- 
rest, conferring  a  separate  interest,as  distinct  from  the 
Bankers,  on  their  Gomastah^  the  last  Defendant. 

The  lease  bore  date  the  16  th  of  lf«j/,l837  ;  it  was  for 
twenty  years,and  reserved  a  rent  of  S.  Es.  24,858  10a., 
able  to  the  Singhs  by  the    Gomastah,     The  m.ort=. 
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gage  deed  bore  date  the  5th  of  Juiie^  in  the  same  5^ear,         ^868. 

and  pleged  the  same  property  also  for  twenty  years       shah 

to  the  Bankers,  to  secure  a  loan  of   S.  Ks.  150,000     ^^™''' 

from  them  to  the  Sinqhs.     The  interest  reserved  was  «'• 

^  ..  ,  Baboo  Sree 

nine    j^cr    cent.     Ostensibly,    the    Mortgagees    were      Kishen 

entiled  to  the  rent  alone,    the  surplus   of  which,  after       ^^ngu, 
deducting  the  Government   revenue,  left  a  balance  of 
Ks.  13,500;  exactly  the  sum  calculable  as  interest  on  the 
loan  at  nine  j^^^r  cent.     Hoy  Ram  Kishen  Doss  granted, 
as  apparently  a  subsidiary  arrangement,   sub -leases  to 
certain  Kiitldnadars^  nominees  of  the  Mortgagors,  at 
rents  aggregating  S.  Es.  35,067  ;   and  the  Mortgagors 
guaranteed  to  him  those  receipts  of  rent.     Ostensibly, 
therefore,   the  several   instruments   evidenced  a  mort- 
gage transaction,   providing  only  for  interest   alone 
from  the  usufruct,   leaving  the  principal  debt  to  be 
paid  otherwise  in  full,   and  a  beneficial  lease  in  the 
Gomastah  yielding  an  annual  profit  of  Es.    10,200^ 
All  the  Defendants  insisted  that   the  ostensible  was. 
also  the  real  character  of  the  instruments. 

The  Ihrarnamah  was  executed  by  the  Mortgagors,. 
the  Singhs^  to  the  Gomastah  on  the  29th  of  Angus t^. 
in  the  same  year,  as  a  security  to  cover  certain  losses, 
incurred  or  anticipated  from  adverse  claims,  for  the 
due  payment  of  their  rents  by  the  sub-lessees,  the- 
KuiJcinadars^  and  for  a  further  advance  of  Rs.  7,000^ 
bearing  an  interest  of  twelve  per  cent.  The  Plaintiffs- 
sought  also  to  recover  possession,  alleging  the  Mort- 
gagees, the  Lall  Defendants,  whom  they  treated  as. 
Mortgagees  in  possession,  to  be  satisfied  from  the 
usufruct,  and  further  claimed  as  mesne  profits  a 
small  alleged  surplus  from  the  same  source. 

This  claim,  then,  of  the  Mortgagors  to  redeem 
before  the   twenty  years   were   past,  was  denied  m 
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18G8.        respect  of  all   that   the  lease  covered,   which  was  the 

Shah        whole   that   the   mortgage   deed  included.     The   suit 

Lall  "      further    raised    these    questions :     at    what    rate    of 

^-  interest,  whether  nine  per  cent,  or  a  his/her  rate,   the 

Baboo   Sree  -      -U  •  •.  . 

XisHEN  Plaintins  were  entitled  at  any  time  to  redeem ; 
whether  the  loan  was  at  usurious  interest ;  and 
whether  the  several  instruments  were  a  device  or 
m.eanSj  within  section  9  of  Ben.  Eeg.  XY.  of  1793, 
to  conceal  usury,  and  so  evade  the  Usury  laws. 

The  suit,  therefore,  involved  issues  of  title,  and  not 
simply  one  of  payment  on  an  admitted  title  to  redeem 
under  a  contract,  raising  no  question  as  to  the  terms 
of  redemption. 

The  suit  was  heard  in  the  Sudder  Ameenh  Court,, 
which  decided  in  the  Defendants'  favour  on  all  the 
issues.  Erom  that  decision  there  was  an  appeal  to 
the  Sudder  Deivanny  Adaivlut^  which  decided  that 
the  three  instruments  formed  one  mortgage  security, 
as  alleged  in  the  plaint,  and  were  a  device  to  conceal 
usury,  that  the  contract  was  usurious,  but  that  as 
the  plaint  was  for  redemption,  the  Mortgage  was 
redeemable  on  payment  of  the  principal  and  nine  per 
cent.j  the  interest  expressed  to  be  payable  in  the 
Mortgage  deed ;  and  the  Court,  reversing  the  find- 
ing, sent  the  case  back  to  be  tried  in  the  Court 
below  on  the  inquiries  which  it  directed,  and  which 
were  limited  in  effect  to  satisfaction  of  the  Mortgage 
at  the  date  of  suit.  The  cause  was  then  transferred 
from  the  Ameen^s  Court  to  that  of  the  Zillah  Judge, 
who,  before  he  proceeded  to  try  the  question  sub- 
mitted to  him,  called  for  the  accounts  of  the  gross 
receipts  and  disbursements  directed  by  Eegulation 
XY.  of  1793,  sec.  11.  The  Defendants,  who  subse- 
quently renewed  the  dispute  as  to  the  unity  of  the 
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title,  declared  themselves  unable  to  give  the  accounts        1868. 

demuuded  of  them.     The    Judge    then    deputed    an  rhah 

Ameen  to  take  an   account   of,  and   report  as    to    the  ^^l™^ 
receipts.     The  Ameen  reported,   and  found  that  the  v. 

■•■  ,  .  1     .         '  1      1  .    Baboo   Sreb 

Defendants  were  overpaid,  to  a  much  larger  amount  Kishen 
than  the  Plaintiffs'  own  case  declared  them  to  be.  Singh. 
The  Court  rejected  that  report,  went  itself  into  the 
inquiry,  found  the  Plaintiffs  still  indebted  on  the 
account,  and  dismissed  the  suit.  From  that  decision 
there  was  again  an  appeal  to  the  Sudder  Court, 
which  reversed  that  decision,  directed  that  the 
accounts  should  be  produced,  and  further,  directed 
certain  additional  inquiries  to  be  made,  the  precise 
character  of  which  need  not  here  be  stated.  The 
cause  was  again  heard,  after  much  preliminary  liti- 
gation as  to  the  nature  of  the  accounts  required,  and 
the  proper  mode  of  verifying  them. 

The  Court  again  decreed  in  favour  of  the  Defen- 
dants, declaring  a  considerable  sum,  exceeding 
Es.  50,000  to  be  still  due,  and  on  that  ground  dis- 
missed the  Plaintiffs'  suit  with  costs,  without  any 
declaration  as  to  title.  From  this  decision  the 
Plaintiffs,  and  also  the  Defendants,  appealed  to  the 
Sudder  Court,  the  Defendants  raising  anew  their 
contention  as  to  the  rate  of  interest,  that  twelve  2^er 
cent,  should  be  declared  to  be  the  due  rate.  The 
Sudder  decided  the  case  in  favour  of  the  Plaintiffs, 
and  decreed  their  claim  in  full,  except  as  to  the 
luasilatj  and  from  that  last  decision  the  present 
appeal  is  brought. 

The  accounts  received  in  the  Court  below  were 
declared  by  the  Sudder  Court  not  to  be  the  proper 
accounts,  and  that  Court  considered  itself  entitled 
to  presume,   from  the    non-production    of    the    right 
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1868.        accounts,    that   they,   if    produced,  would    show  ih& 

^HAH^       mortgage  satisfied.       The    statement    of    the  rental 

MuKuuN     ^^^  ^^^  accounts  annexed  to    the    plaint    formed  the 

JuALL  ^ 

^'-  basis  of  the  decision,  the  correctness  of  which,  as  to 

'kiseen  the  amount  of  income  in  the  time  of  the  Mortgagor's 
possession,  they  considered  to  be  prima  facie  estab- 
lished. The  accounts  actually  rendered  were  the 
Banking  Books  of  the  Defendant's  Banking  fixm^ 
containing  a  statement  of  their  receipts ;  and  the 
accounts  of  the  Gomastah  of  the  Bankers,  who  was, 
in  truth,  the  person,  as  Manager,  best  acquainted 
with  the  transactions,  and  a  Trustee,  as  it  was  found 
in  effect,  for  the  Mortgagees.  He  was  examined 
under  a  commission,  and  deposed  to  the  correctness 
of  the  accounts  which  he  gave  in.  The  existence  of 
any  other  accounts  did  not  appear. 

As  the  Eegulation  required  the  Mortgagees  to 
swear  to  the  accounts,  the  Court  considered  the 
attestation  by  the  Gomastah  insufficient.  On  this 
last  appeal  to  th.Q  Sadder,  the  question  of  the  rate  of 
interest  was  again  raised  by  the  Defendants  in  their 
objection  to  the  appeal ;  the  Judges  said  they  had 
already  decided  the  question,  and  again  declared 
that  they  abided  by  their  decision,  thinking  it 
correct.  They  expressed  no  opinion  whether  they 
were  excluded  by  their  procedure  from  reconsidering 
the  matter  on  a  new  appeal  to  them.  It  is  not  at  all 
material  to  the  decision  of  this  case  to  determine, 
whether  they  could  or  could  not  have  entered  into 
that  question,  in  any  way,  had  they  thought  their 
previous  opinion  on  the  point  erroneous.  Their 
Lordships  think,  that  the  question  as  to  the  interest 
is  open  on  this  appeal,  though  the  Plaintiffs  might 
have  appealed,  and  did   not^  from   the    Interlocutory 
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decree  on  the  point.      This  point   is   governed   and      Jf^ 
settled  by  the  cases  of  Fortes  v.  Ame7'oo7iissa  Begum       Shah 
(10  Moore's  Ind.   App.   Cases,    340)  and  Maharajah       lall 
Moheshur    Sing     v.       The     Bengal    Government     (7  b^boo'sbeh 
Moore's  Ind.  App.  Cases  283).  Kishen 

The   first    question    to    be    determined    by    their 
Lordships   is,    whether   the   decision   of   the   Sadder 
Deiuanny   Adaiolut^    that   the   interest   must   be   cal- 
culated at  mxiQ  per  cent,  only,  is  correct.     It  is  clear, 
that  if  the  Mortgagees  had  been  suing  the  Mortgagor 
on  the  mortgage  deed  for  the  debt,  they  could  have 
recovered   no   higher  rate  of   interest  than  nine  per 
cent.,  the  contract  being  in   writing,  and  incapable  of 
being  varied  by  parol  evidence  ;  but  this  is  by  no 
means  decisive  of  the  question ;  for  supposing  that 
the  extra  profits  on  the  several  engagements  forming 
one   mortgage   security   had  amounted   only   in  the 
whole  to  three  per  cent.,  making  up  twelve  per   cent. 
only  in   all,  precisely   the  same   consequence  would 
have  ensued ;  the  reserved  interest  would  have  been 
correctly  viewed  as  constituting  part  only  of  the  profit, 
and  as  such  would  have  been  all  that  the   parties 
stipulated  for  as  to  that  part  of  the  transaction,  but 
it  would  not  have  measured  the  stipulated  return  for 
the  loan  annually;     The  rules  of  evidence,   and  the 
law  of  estoppel,  forbid  any  addition  to,  or  variation 
from,  deeds  or  written  contracts.     The  law,  however, 
furnishes  exceptions  to  its  own  salutary  protection ; 
one  of  which  is,  when  one  party,  for  the  advancement 
of  justice,  is  permitted  to  remove  the  blind  which, 
hides  the  real  transaction ;  as,  for  instance,   in  cases 
of  fraud,  illegality,  and  redemption,  in  such  cases  the 
maxim  applies,   that  a  man  cannot  both  affirm  and 
^disaffirm  the  same  transactiou,  show  its  true  nature 

VOL.  XII,  X 
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18G8.        for  bis  own  relief ,  and  insist  on  its  apparent  character 
Shah       to  prejudice   his  adversary.     This  principle,   so  just 
L\LL^     ^^^^  reasonable  in  itself,  and  often  expressed  in  the 
■^-  terms,    that  you  cannot  both  approbate  and  reprobate 

KisuEN      the    same    transaction,    has    been    appiied    by    their 
bimn.       Lordships  in  this  Committee  to  the  consideration  of 
Indian  appeals,  as  one  applicable  also  in  the  Courts 
of    that    co.untrj^,    which  are  to    administer   justice 
according  to  equity  and  good  conscience.     The  maxim 
is  founded,  not  so  much  on  any  positive  law,  as  on 
the  broad   and   universally  applicable    principles   of 
justice.     The   case  of  Forbes  y,   Amcroonissa  Begum 
(10  Moore's  Ind.  App.  Cases,    356)   furnishes   one 
instance  of    this  doctrine  having   been    so    applied, 
where  it  is  said  in  the  judgment  of  their  Lordships, 
— '^  The    Eespondent     cannot    both     repudiate    the 
obligations  of  the  lease,   and  claim  the  benefit  of  it.'^ 
Unless,   therefore,  some  positive  lav/  has  said  that  in 
cases  similar  to  the  present,  the  written  engagement, 
though  not  extending  to  the  wdiole  profit  stipulated, 
must  be  adhered  to  against  the  Defendant,   though 
the  Plaintiff  may    go   beyond  it,   to  show    the  full 
extent  of  the  profit,  and  so  to  be  relieved  from  the 
consequences  of  his  actual  contract,    their  Lordships 
must  hold,  that  the  bargain  disclosed  should  be  per- 
formed so  far  as  the  law  allows ;  in  other  words,  that 
twelve  2^er  cent  was  in  this  instance  the  interest  to 
be  computed. 

The  decision  of  the  Judges  of  the  Sudder  Dewanny 
Admvlut  on  this  point,  was  founded,  not  on  any  grounds 
of  equity,  but  upon  their  construction  of  the  Law. 
They  considered  that  they  were  bound,  by  the  terms 
of  the  6th  section  of  Eegulation  XY.  of  1793,  to 
give  no  more  than  the  interest  stipulated,  and  that 
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niue  j»?"jr    cent,    was    tliat    rate  of    interest,  thus  in       i^^^^- 
reality   begging    the    question    in    dispute.       Their       Shah 
Lordships    have,    therefore,     to     consider    the    real        lI™ 
meaninsr  of  the  words  used  in   that  section,   which  '"-  ^ 

meaning  will  be  best  ascertained   by  an   examination       Kishen 
of  other  parts  of  that  Eegulation.  bit.GH, 

In  India^  amongst  the  Hindoos,  the  restriction  as 
to  interest  by  their  law  was,  that  interest  stopped 
when  it  equalled  the  loan.  The  interference  with 
the  rate  of  interest  is,  thereforOj  a  thing  of  positive 
law,  and  cannot  be  extended  beyond  the  provisions 
of  the  Regulation.  By  the  2nd  section  of  the 
Eegulation  in  question,  a  minimum  rate  of  interest, 
and  that  a  high  one,  much  in  excess  of  twelve  jy(?r 
ccnt.^  was  directed  to  be  decreed  ;  and  by  the  3rd 
the  maximum  rate  of  interest  was  reduced  to  twelve 
per  cent.^   in   the   case  only   of  debts  exceeding  100  # 

sicca  rupees.  The  rates  prescribed  by  the  Regulation 
in  the  several  cases  enumerated,  were  fixed  rates 
constituting  both  a  maximum  and  minimum  in  the 
cases  aforesaid,  which  were  limited  to  contracts 
betv/een,  and  prior  to,  named  dates.  Then,  by  the 
4th  section,  in  causes  of  action  arising  on  or  after  the 
]st  January^  1793,  the  Courts  were  not  to  decree 
any  interest  on  any  sum  whatever,  above  the  rate  of 
twelve  per  cent,  per  annum.  From  that  time  this 
Vv'as  the  limit  beyond  which  no  claim  to  interest 
could  be  enforced  in  respect  to  contracts  entered  into 
after  that  date ;  and  it  practically  governed  other 
cases  Avhere  interest  could  be  decreed,  irrespective  of 
contract.  Eut  inasmuch  as  the  words  of  the  earlier 
sections  standing  alone  might  seem  to  prescribe  a  rate 
of  interest  irrespective  of  agreement,  and  so  lead  to 
misapprehension  of  the    meaning  of    the    law,    the    • 
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1868.  framers  of  it/jby  the   Sib  section,   declared^  further, 

Shah  that  if  a  lower  rate  of  interest  than  any  of   the  rates 

Lall^  authorized  to  be  awarded  shall  have  been  stipulated 

^     ^-  between  the  parties,  no  higher  rate  of  interest  than 

Baboo    SREE       _  .         i  ,      .  ,  -,  -,  rr^^   -  ■,     -     -, 

KisHEN  the  rate  sa  stipulated  is  to  be  decreed,  ihis  plainly 
relates  to  the  real  agreement  between  the  parties, 
constituting  an  actual  legal  stipulation ;  for  it  con* 
jstitutes  a  limitation  of  the  4th  section,  as  well  as  of 
the  others.  It  does  not  extend  to  the  cases  comprised 
within  the  9th  section,  where  a  device  or  means  are 
used  to  disguise  the  real  contract  as  to  interest,  for 
the  provisions  are  inconsistent.  The  language  of 
the  5th  section  would  be  violated  by  a  construction 
of  the  word  *'  stipulated,"  which  would  confine  it 
to  "  expressed."  Such  a  construction  would  be  an 
extension  of  a  penal  enactment  to_a  case  not  within 
its  language  and  obvious  objects,  and  that  where 
another  section  did  provide  for  the  case  before  the 
Court. 

The  6th,  7th,  and  9tli  sections  apply  in  terms  to 
remedies  in  suits  brought  to  enforce,  not  to  suits 
"brought  for  relief  against  a  contract.  To  bring  a 
case  within  the  8th  section,  the  excess  must  be  speci- 
fied in  the  contract  itself.  The  9th  section  does  not 
declare  the  contract  itself  void,  nor  direct  any  pledge 
to  be  returned,  without  redemption.  The  10th 
section  furnishes  an  argument,  that  such  was  not  the 
design.  But  even  if  this  did  not  appear,  a  penal  law, 
and  especially  one  of  so  peculiar  a  character  as  that 
contained  in  the  9th  section  of  this  Eegulation,  is  not 
one  to  be  extended  by  construction.  This  section  is 
one  m  jpcenam  against  the  concealment  of  the  usury  ; 
for  the  open  violation  of  the  Eegulation  entails,  under 

section  8,  only  a  forfeitare  of  interest.    If  the  9th 

\ 
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section  "svcre  so  extended  by  construction  as  to  in-  i^^^- 

validate  the  contract  itself,  and  make  it,  and  the  con-  Shah 

yeyance  also  obtained  under  it,   null  and  void,  then,  lall^ 
inasmuch  as  there  are  no  savins  words,  an  innocent  ^• 

.  Bapoo  SreE 

purchaser  without  notice,  irom  the  Mortgagee,  by  Kishen 
assignment  of  the  pledge,  would  bo  unable  to  retain  ^^'^^^' 
it,  even  for  the  just  debt  and  legal  interest.  Their 
Lordships,  therefore,  think  that  the  only  section  of 
the  Eegulation  at  all  applicable  to  the  present  suit 
brought  by  a  Plaintiff  to  set  aside  his  contract,  and 
have  restitution  of  the  pledge  on  terms  of  redemption, 
is  the  10th  section.  If  any  case  were  needed  to 
enforce  so  plain  a  rule  (which,  however,  has  been 
questioned),  that  of  Eshenchunder  Singh  v.  Shama." 
churn  Bhidtoo  (11  Moore's  Ind.  App.  Cases,  20) 
emphatically  points  out,  in  the  language  of  Lord 
Westhiry^    ''  the  absolute   necessity    that  the  deter-  ^ 

minations  in  a  cause  should  be  founded  on  a  case 
either  to  be  found  in  the  pleadings,  or  involved  in  or 
consistent  with  the  case  thereby  made."  The  present 
suit  is  one  for  redemption,  nor  for  declariug  a  for- 
feiture, and  must  be  decided  according  to  the  rulas 
applicable  to  the  former  suit.  If  the  transaction 
were  simply  void,  and  no  estate  at  all  passed,  it  is 
obvious  that  the  remedy  to  recover  the  land  would  be 
a  possessory  suit,  against  which  limitation  would  run 
from  the  moment  of  entry.  It  cannot  be  treated  as 
a  voidable  or  redeemable  estate  between  Mortgagor 
and  Mortgagee,  for  one  purpose,  viz.,  to  escape  the 
limitation  law,  and  as  a  void  estate  for  another.  If 
the  estate  in  the  lands  created  by  the  lease  can  be 
determined  before  the  expiration  of  the  twenty  years, 
that  can  only  be  effected  by  coming  to  the  Court  for 
equitable  relief,  and  submitting  to  the  usual  terms  on 
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^^GS^        M-liich  such  relief  is  granted.     What,   then,  arc  these 

SiTAir        terms  ?     The   Court    will    not,    in    the    interests    of 

Lall       justice,   permit    inconsistency    ana  nut^uth   or  state- 

Baboo'srke  ^^^^'^^^^  J  ^^'^'^^  ^^^  permit  a  Phiintiif  to  say,  ^'  I  promised 

KisTjEN      to  oive  the  Defendant  fourteen  per  cent,   on   his  loan 

to  me,''  and  seek  relief  against  him  on  that  allegation  ; 

and  permit   him   also  the  next  instant  to  say,    ^'  the 

contract  is  expressed  for  nine  ]}er  ccnt.^  and  I  will  tie 

my  Opponent  down  to  that  term,''   that  lower  rate 

must  be  deemed   to  have  been   stipulated,    and   so  to 

form  the  measure  of  his  right  to  interest.     The  reply 

to  this  will  bo,    '•  you  have    told  us  what  the  real 

bargain  vras,  and  on  this  statement  you  have  made 

your  application  for  relief,  which  you  can  obtain  only 

on  equitable  grounds."     Their  Lordships  find  in  tlio 

Eegn.lations  no  positive  hnv  forbidding  the  application 

of  these  princiides  of  iitstice  to  the  case. 

The  10th  section  rather  leads  to  the  contrary  con- 
clusion, viz.,  that  in  a  case  circumstanced  like  the 
present,  the  Mortgagee  may  retain  his  pledge  until 
lie  has  received  out  of  it  h's  debt,  with  interest  at 
twelve  'per  cent.  At  the  time  w^hen  this  Eegulatloa 
was  passed,  the  receipt  of  profits  in  lieu  of  interest 
under  a  simple  usufruct  mortgage  was  common,  as 
indeed  appears  by  the  introductory  words  of  the 
clause.  As  to  mortgages  executed  before  the  2Sth 
of  3Iarch,  1780,  the  usufruct  might  be  allowed  even 
after  the  Eegulation,  in  lieu  of  interest  up  to  that 
date.  Then,  after  that  date,  that  dividing  point  of 
time,  and  subsequently  to  it,  tlie  character  of  these 
mortgages  suiiered  a  change.*  The  mortgage  pos- 
session, instead  of  enduring  by  title  for  the  stipu- 
lated time,  was  made  liable  to  abridgment  by  satis- 
faction from  the  usufruct,  and    a  claim   to  interest 
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arose  in  some    cases    where   it  did  not  exist  before.        ^^^^• 
The  perception  of    the    profits  iu  many  cases  did  not       Shah 
constitute  receipt  of  interest,  but  Avas  in  lieu  of  any.        lall" 
Then,  as  to  all  usufructuary  mort<]jaf>'es    to  be  made  .^.     ^''c<o^« 

'  ^  ^^  o   o  Baboo  ores 

after  the  dividing  time  which  was  before  the  Eegula-      KrsII!i^^ 
tion,  it  makes  also    provision,  and  subjects  alike,   all 
the  enumerated    mortgages    to    cancellation    and  re- 
demption   whenever    the    principal    sum,  ''with    the 
simple  interest  due  upon  it,"  shall  have  been  realized 
from  the  usufruct  of  tliQ   property    subsequent  to  the 
28th  day    of   MarcJi^    1780,  or    otherwise  liquidated 
by  the    Mortgagor.     It    applies,   then,  to    all  alike, 
though    the    circumstances    of     them    all    wore    not 
originally    similar,      subjects     them     to     one     pro- 
vision,   and   imposes   interest,  in    some    cases,  where 
there  was  no    contract    for   it   before.     This    section, 
having    so    provided,    drops     designedly    the    words 
''stipulated"    and     "specified"   which    would    have 
been  inappropriate  in   many  of   the   cases,  and   uses, 
in   more  correct     language,    this    expression:     "the 
simple  interest  due    upon  it."     This  simple   interest 
would,  of  course,  in  all  cases  where  no   interest  was 
named, be  twelve  per  cent. ;  but  where  a  higher  rate 
w^as  named,  against  which   the  usufruct  w^as    to   be  a 
set-off,  that  is,  a  receipt  "  in  lieu''  of  it,  the  reduced 
rate  would  be  twelve  per  cent.^  and  all  interest   alike 
would  be    "  due "  by   force    of    the    enactment,  even 
where  interest  did  not  exist  before  ;   therefore,  as  this 
is  the  case  of  an  usufructuary  mortgage,  by  means  of 
which  a  profit  higher  than   the  return  of  twelve  per 
cent,  was  to  be  made,  and  as  relief  is  sought,  viz.,  to 
have  the  pledge  restored  as  cancelled  or  redeemed  by 
satisfaction  of  the   usufruct,  the  clause  which  is  most 
closely  applicable  to  the  claim  is  the  10th  section,  the 
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terms  of  which  are  large  enough  to  embrace,  and 
were  designed,  in  fact,  to  embrace,  some  cases  where 
the  law  itself  made  the  interest  "  due."  The  Eegu- 
lation,  then,  rather  seems  to  favour  than  prohibit 
the  restoration  of  the  pledge,  on  the  Court  terms, 
that  is,  on  reduced  terms  of  interest  imposed  by  the 
law.  The  real  transaction  appearing,  and  no  pro- 
hibitory law  intervening,  the  Court  is  left  free  to  do 
iustice  in  the  particular  case,  and  if  the  spirit  of 
the  10th  section  regulate  the  case,  it  will  sanction  a 
redemption  at  the  higher  rate,  allowing  the  actual 
contract  so  far  as  the  law  allows  it.  Eor  the  above 
reasons  their  Lordships  think  the  interest  should 
have  been  calculated  at  the  higher  rate  of  twelve  p^r 

cen  L 

This  view  of  the  case  would  suffice  to  show,  on  the 
Plaintiffs'  own  estimate,  that  the  decree  appealed 
from  cannot  be  maintained,  since  the  allowance  of 
twelve  2'^erccnt.  would,  on  that  account  annexed  to 
the  plaint,  show  that  the  mortgage  was  not  fully 
satisfied  at  the  date  of  the  institution  of  the  suit. 
Their  Lordships,  however,  must  proceed  to  consider 
the  other  objections  urged  to  the  decree,  and  to  view 
the  conduct  of  the  parties  through  this  long  pro- 
tracted litigation  with  a  view  to  their  decision  on  tho 
subject  of  costs. 

The  suit  was  brought  to  establish  the  title  to 
redeem,  for  cancellation  of  the  instruments,  for  pos- 
session of  the  lands,  and  payment  of  a  small  estimated 
surplus.  It  lay  on  the  Plaintiffs  to  show  that  tho 
Mortgagees  were  paid  in  full,  out  of  their  receipts, 
It  was  not  also  a  suit  to  make  the  Mortgagees  chaise- 
able  for  non-receipt  of  profits,  w^hich  they  might 
have  received  with  common   care  and    attention,     j^ 
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Mortgagee  is   not   an   assuror   of  the  continuation  of        1868. 
the  same  rate  of    profit    which    his    Mortgagor    was        shah 
able  to  raise.     Much  depends,    in   India^   on  personal      ''^l^all^^ 
qualities.     The    very    change     of    management    and  v- 

possession  may  cause  a  falling-off  of  receipts.  There-  Kisken 
fore,  an  estimate  of  a  preceding  rental  does  not  Singh. 
suffice  to  show  actual  receipts,  yet  it  is  on  this 
fallacious  estimate,  at  the  outset,  that  the  calculation 
of  the  Plaintiffs,  which  they  annexed  to  their  plaint, 
proceeds.  Again,  the  Plaintiffs  make  no  deduction 
for  those  parts  of  the  pledged  property  which  turned 
out  to  the  subject" to  prior  charges,  and  the  calculation 
of  interest  proceeded  also  on  a  wrong  basis.  Had 
these  defects,  apparent  on  the  face  of  the  plaint,  been 
duly  dealt  with  at  the  inception  of  the  case,  this  long 
litigation  might  have  been,  if  not  ended,  limited  at 
least  at  an  earlier  stage.  It  is,  on  the  other  hand,  to 
be  remembered  that  the  Plaintiffs  claimed  in  their 
suit  to  have  the  character  of  the  mortgage  itself 
ascertained  and  decreed.  In  this  they  have  suc- 
ceeded, against  a  long,  vain,  and  unfounded  opposi- 
tion, for  the  case  of  the  Defendants,  on  this  part  of 
the  case,  when  closely  investigated,  is  found  incon- 
sistent. It  is  not  credible  that  the  Bankers  would 
take,  for  so  large  a  loan,  a  security  which,  on  their 
present  statement,  has  left  them  always  losers,  even 
of  some  part  of  the  interest.  The  property  was  in 
the  neighbourhood ;  the  Gomastah  was  a  man  of 
business  not  likely  to  err  so  greatly  in  the  valuation 
of  the  pledge  :  therefore,  to  this  part  of  the  claim  a 
groundless  defence  was  made,  which  has  failed,  and 
the  suit  has  established  a  very  important  right  in 
the  Plaintiffs'  favour,  though  they  have  proved  to  be 
wrong  in  their  estimates  of    the  receipts  and  the  rate 
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1868.       of  interest.     The  conduct  of  the  Mortgagees,  in  not 
Shah       giving  in  the  accounts  at  an  earlier    stage,   may  be 

^l^Tl^     ascribed  to   the  natmre   of  their  defence,    and  in  no 
».  greater  degree  exposes  them,  than  that  defence  itself 

KisHEN  does,  to  suspicion.  If  they  meant  to  insist  on  that 
Singh,  right,  of  course  they  would  not  have  prepared  and 
kept  their  account  on  an  inconsistent  principle,  A 
great  part,  therefore,  of  the  obstruction  on  this  sub- 
ject must  be  ascribed  to  this,  that  they  viewed  the 
transaction  in  its  actual,  whilst  their  Opponents  and 
the  Court  viewed  it  in  its  legal,  aspect.  The  case 
does  not  afford  room  for  supposing  that  any  extor- 
tionate interest  was  in  view,  though  interest  exceed* 
ing  the  legal  rate  has  been  stipulated  for.  The 
Mortgagees  were  Bankers,  Traders  probablj^,  realiz- 
ing in  their  business  a  profit  beyond  the  legal  rate 
of  interest,  and  they  may  have  meant  no  more  than 
to  realize  a  profit  proportionate  to  the  risk,  in  the 
calculation  of  which  the  danger  of  loss  by  litigation 
cannot  be  excluded. 

The  judgment  now  appealed  from  mainly  proceeds 
on  the  non-production  of  the  right  accounts  under 
Eegulation  XY.  of  1793.  Their  Lordships  incline 
to  think  that  provision  must,  as  regards  this  suit,  be 
taken  to  be  still  in  force  and  unrepealed  by  Act,  No. 
XXYIII.  of  1855.  It  is  unnecessarv  to  decide  the 
point,  as  their  Lordships  think  that,  assuming  it  to 
be  in  full  force,  it  has  received,  in  the  judgment 
under  review,  too  strict  an  interpretation.  Assuming 
it  to  be  in  force,  what  was  the  duty  which  it  imposed 
on  the  Appellants  ?  The  duty  which  they  were 
bound  by  law,  in  the  character  ascribed  to  them  by 
the  decree,  which  was  not  questioned  by  the  Appel- 
lants on  this  point,  was   to   keep   an  account   of   the 
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gross  receipts  from  the  property  mortgaged,  and  also        i^^^. 

the  expenses  of  management  and  preservation.     Some       Shah 

difficulties  might  attend  a  very  rigid  compliance  with       Lfil^^ 

this  Keojulation.     Their  Lordships  desire  to  enforce,  _      •'• 

,.  .  .  ^  PUP  1      Baboo  Sree 

by  everything  which  may  fall  from  them  on  the  sub-      Kishen 

ject,  the  duty,  as  well  as  the  policy  and  prudence,  of         ^^^"' 

keeping  as  full,   complete,   and  plain  an  account  of 

the  transactions  attending  the  management  and  re- 
ceipts of  an  estate  mortgaged  as  the  nature  of  the 

case  will  admit.  It  is  obvious,  however,  that  the 
language  of  the  section  which  applies  to  the  common 
case,  must  receive  a  construction  such  as  may  suffice 
to  accommodate  its  strict  salutary  provisions  to  the 
variable  and  different  natures  of  estates  and  posses- 
sion. The  gross  receipts  must  be  such  as  the  Mort- 
gagor himself,  previous  to  the  mortgage,  would  have 
been  entitled  to,  and  if  he  could  not,  by  reason  of  an 
intervening  Lease,  call  for  the  account  of  the  collec- 
tions, neither  can  his  Mortgagee  ;  and  also,  if,  at  the 
time  of  the  mortgage,  a  valid  engagement,  not  de- 
signed to  exclude  accounting,  is  made  by  common 
consent,  qualifying  the  nature  of  the  usufructuary 
possession,  the  account  of  the  receipts  must  be  sub- 
ject to  that  modification.  The  terms  of  the  law  are 
evidently  not  inflexible  terms  ;  and  in  like  manner 
must  be  construed  the  provision  as  to  the  attestation 
of  the  truth  of  the  accounts,  which  provision  must 
necessarily  be  flexible,  like  the  former;  for  the  Mort- 
gagee is  to  verify  only  his  gross  receipts  and  his  ex- 
penditure, not  the  rents,  nor  the  exent  of  arrears,  nor 
the  causes  of  such  arrears  ;  he  is  not,  in  fact,  directed, 
then,  to  make  out  and  verify  such  an  account  as 
might  be  established  against  him  in  a  hostile  suit, 
but  only  his  gross  receipts  and  his  expenditure.     The 
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common  rule   qui  facit  per  aliiim  facit  per  se^  would 
apply  to  him.     What  is  done  by  bis  Agent  is  done 
by  himself,  and  the  accounts  of  the  property  managed 
by  the  Agent,   though  prepared  by  the  Agent,  are 
the  Principal's  accounts.     He,  though  by  delegation, 
must  deliver  in  the  accounts,   and  he  must  in  some 
mode  swear  or  depose  that  they  are  true  and  authentic. 
Must  it  necessarily  be  by  his  own  personal  oath  in  all 
cases  ?     How  can  he  do  that  if   he  knows  nothing  at 
all  about  them  ?     He   may  have  no  belief,  and   may 
even  suspect   them  to    be  false ;  for   he  may  suppose 
himself  to  have  been   deceived  by  his  Agent.     Can 
the  Legislature  seriously  be  supposed  to  have   con- 
templated anything  so   immoral  as  that  a  man  should 
swear  positively  to  knowledge   of  that  of  which  he 
has,   and  can  have,  no  personal  knowledge.     If  it  be 
urged  that  he  may  swear  to  his  knowledge  and  belief, 
still  that  rational  permission  is  a   modification   and 
expansion  of  the  terms  of  the  law.     The  words  are 
without  any  exception,  and  in  terms  apply  to  Women, 
Infants,   Lunatics,    persons   out  of  the  Country,   and 
others  managing   necessarily   remote    possessions,  by 
Agents  whom  they  must  employ,  and  in  whom  they 
may    confide.     Can    the  Indian    Legislature,     which 
recognized    Gornastahs    by    legislation,    be    supposed 
ignorant  of  their  large  authority  and   responsibility  ? 
And   can  it  have  resolved  to  make  this  direction  to 
take  an  oath  imperatively  obligatory  on  every  Morl- 
gagee  alike  in  every  conceivable   case  ?     Their  Lord- 
ships think  otherwise.     They  think  that  the  language 
which,   like  other  provisions  of  the  earlier  Eegula- 
tions,  is  curt  and  applied  to  the  more  common  cases,, 
must,   to  preserve  even  the   spirit  of  the   enactment 
itself,  be  construed  reasonably,  as  admitting,  in   case: 
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of  necessity,   of  some  delegation  also  in   the   person        isgs. 

deputed  to  perform  the  duty  of  attesting  the  accounts.        Snwi 

If  the  general  Manasjer  who  did   all,  and  knows  all,     ^^ukhun 

with    whom    the    Mortgagors,  with    that    knowledge,  v. 

,,11  .  IT  ,     .       Baboo  Suee 

contracted,    whose  name   is   used,    whose  accounts  m      Kishen 

one  sense  they  are,  and  who,  far  more  than  mere  repre- 
sentatives, knoAving  nothing  of  their  own  knowledge 
of  the  transactions,  satisfies  the  spirit  of  the  law  by 
swearing  to  the  truth  of  the  accounts,  it  is  such  a  rea- 
sonable compliance  with  the  spirit  of  the  law,  at  least, 
that  its  performance,  in  a  case  circumstanced  like  the 
present,  by  a  substitute,  furnishes  no  ground  what- 
ever for  suspecting  malpractice  or  designed  evasion 
of  the  law,  and  with  that  alone  their  Lordships  are 
concerned  in  this  case,  since  the  mere  mode  of  the 
verification  has  no  other  importance  in  this  case, 
than  as  it  raises  a  case  of  suspicion  against  the 
accounts  themselves.  The  mere  mode  of  their 
verification^  under  the  circumstances  of  this  case,  does 
not  raise,  in  their  Lordships'  minds,  any  distrust. 
The  contents  of  the  accounts  themselves,  however, 
furnish  more  grounds  for  doubting  their  accuracy. 
They  show  the  interest  alone  not  covered  by  the 
receipts.  The  Bankers  and  their  Gomastah  were 
experienced  men  of  business.  The  loan  is  laro-e^. 
The  property  was  not  likely  to  be  unknown  to  the 
lenders  as  to  its  general  productiveness. 

1^0  change  of  circumstances  accounting  for  so 
great  a  decline  is  disclosed,  and  the  decision  below 
of  the  Judge  of  the  Zillah  Court  does  not  justify 
the  conclusion  that  the  whole  debt,  and  some  arrears 
of  interest,  still  remain  unsatisfied.  Some  explana- 
tion of  this  may  be  afforded  by  the  circumstance 
that   the   Mortgagees   long.,  insisted    on    a   state    of 
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1-S08.        accountability   very    difterent   from    that    adjudged  ; 

"shah        aud  there  does  appear  to   their   Lordships  reason   for 
thinkiug  the  accounts  rendered  to  be  so   far  unsatis- 
V'  factory  as  to  have  justified  the  Court  had  it  directed 

"^Xisi^r"   a  further  inquiry  ;   that  is,  supposing   the   Plain tiif's 
biJNGH.       prospect  of  success  in  his  present  suit   to   have  been 
such  as  might  have  been  prejudiced  by  the  omission^ 
to  direct  that  further  inquiry. 

Their  Lordships,  however,  think  that  the  Sudder 
Court  was  not  justified  in  inferring,  from  the  omis- 
sion to  render  satisfactory  accounts,  under  the  cir- 
cumstances of  this  case,  that  the  mortgage  had  been 
satisfied  when  the  suit  was  commenced.  Had  the 
state  of  the  accounts,  and  the  dealing  as  to  them,, 
raised  a  case  of  presumptive  evidence  of  payment, 
still  the  conclusions  from  the  evidence  in  this  case 
cannot  be  supported ;  for  the  calculation  of  the 
Court  is  not  formed  on  a  correct  basis,  either  as  to 
the  interest  or  as  to  the  property  ;  it  makes  no  de- 
duction for  losses  which  the  evidence  in  the  cause  dis- 
closes, arising  from  the  partial  loss  of  the  property 
pledged,  and  some  litigation  which  ensued  thereon  ; 
it  excludes,  also,  the  evidence  w^hich  the  suit 
and  the  inquiries  and  proceedings  subsequently 
to  the  Interlocutory  decree  afford,  as  does  also  the 
failure  of  the  arrangement,  through  the  instrumen- 
tality of  the  KathinadarSj  that  the  collections  never 
really  equalled  the  gross  estimated  rental.  This 
evidence,  so  far  as  it  reached,  deQiroyedj  pro  tanio,. 
the  presumptive  evidence  of  the  correctness  of  the 
estimated  receipts.  Presumptions,  even  in  odium 
spoliatoris^  have  known  reasonable  limits.  They  must 
not  be  conjectures,  nor  grounded  on  data  which  the 
evidence  itself  shows  to  be  inexact.     Had  this  case 
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been  one  in  which  the  whole  account  between  these  i^gs. 

parties  could   be   taken,   their   Lordships   would  have  Shah 

remanded  the  case  for  further  hearing  ;   or,   had  the  lall^ 

Plaintiffs'  own  case  disclosed  a  probability,  even,  that  ^'• 

.  ^       .      .       *^      .  Baboo   SueB 

a  further  hearinpj  could    decide    it  m  their  favour,  Kishen 


■o 


their  Lordships,  under  its  peculiar  circumstances, 
would  have  been  disposed  to  adopt  the  same  course 
under  some  restrictive  direction  ;  but  there  is  not 
the  slightest  ground  for  supposing  the  income  of  the 
estate  larger  than  the  Plaintiffs'  own  calculation  ; 
and  even  assuming  that  to  be  incapable  of  reduction, 
the  allowance  of  twelve  per  cent,  involved  the  dis- 
missal of  his  plaint.  In  general,  the  dismission  of 
a  suit  should  carry  with  it  its  consequence  of  liability 
for  the  costs,  and  this  case  is  one  brought  against 
Mortgagees.  But,  in  the  opinion  of  their  Lordships, 
the  present  suit  affords  several  substantial  grounds 
for  a  departure  from  that  rule.  The  suit  was 
brought,  not  simply  for  possession,  on  an  allegation 
of  satisfaction  from  the  usufruct,  but  to  establish  the 
true  relation  between  the  Mortgagors  and  Mort-* 
gagees,  the  true  nature  of  the  case,  the  disguised 
usury,  and  the  disputed  unity  in  one  mortgage  title 
of  the  three  several  instruments  before  explained* 
So  far  it  w^as  successful,  and  it,  therefore,  canuot  be 
ascribed  to  a  litigious,  vexatious  spirit ;  it  has  estab- 
lished points  most  important  to  the  future  true 
adjustment  of  the  mortgage  accounts,  and  cannot  be 
said  to  have  been  unproductive  of  future  benefit  to 
all  concerned.  And  in  respect  of  the  costs  of  the 
proceedings  had  in  the  Courts  below  subsequently  to 
the  Interlocutory  decree  of  the  14th  of  Jiily^  1842, 
their  Lordships  have  to  observe,  that  those  proceed- 
ings would  have  been  unnecessary  had  the  Appellants 
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18G8.  tlicn  appealed  against  the  Sudder  Court's  decision  as 
8hah  to  the  rate  of  interest ;  and,  further,  that  the  un- 
Lall'      satisfactory  result   of   the   inquiries   directed  by   that 

^'-  decree,     and    the    failure    of   the    Courts  below    to 

Baeoo  Sree 

KisHEN  ascertain  by  evidence  the  actual  amount  of  the  gross 
collections,  are,  in  some  measure,  due  to  the  unsatis- 
factory character  of  the  accounts  rendered  by  the 
Appellants. 

The  appeal  of  the  Judge  of  the  Zillah  Court 
simply  dismisses  the  Plaintiffs'  suit,  which,  in  some 
important  parts  of  it,  had  succeeded.  That  judg- 
ment, therefore,  cannot  be  restored  without  alteration^ 
Errors  ha^e  been  committed  in  this  suit,  in  a  nearly 
equal  degree^  by  both  Litigants.  Their  Lordships 
think,  that  the  decree  of  the  Sudder  Court  should  be 
reversed,  except  so  far  as  it  reverses  the  decision  of 
the  Court  below,  and  that  it  should  be  declared,  that 
the  niortgage,  lease,  and  agreement  mentioned  in  the 
plaint,  and  there  alleged  by  the  Plaintiffs  to  constitute 
one  mortgage  security, did  constitute  that  one  security  ; 
that  the  ]\Iortgagees  were  the  Lall  Defendants,  and 
the  ])efendant,  Rojj  Ram  Kishen  Doss,  was  only  their 
Agent,  and  had  no  interest  in  the  lease  or  agreement 
distinct  from  that  of  the  Mortgagees,  who  are  ac- 
countable, as  Mortgagees  in  possession,  to  the  Plain- 
tiffs in  this  suit  for  all  moneys  received  by  them  in 
respect  of  the  rents  and  profits  of.  the  mortgaged 
property  by  virtue  of  the  said  lease.  That  the  three 
instruments  were  entered  into  with  a  view  to  evade 
the  usury  laws  by  a  device  or  mean,  within  the 
moaning  of  the  9th  section  of  Eegulation  XV.  of 
1793;  and  that  the  Plaintiffs  were  and  are  entitled 
to  redeem  at  any  time,  though  before  the  expiration 
of  the  twenty  years'    term   created  by  the  lease,  on 
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payment  or  satisfaction  of  all   that  may  be  due  on  the  ISGS. 

mortgage  securities  for  principal  money,  interest,  and  Shah 

costs,    such  interest    to  be    calculated  at    twelve  per  l^l^^^' 
ccjit. :  but  that,  it  appearinsj  that  the  Plaintiffs  have  '^• 

^  ,  ,  1   -»  ,         .  1      .    .  Baboo  Sre^ 

failed  to  prove  that   the  mortgage  debt,  v/ith  interest      Kishen 

and  costs,  had  been  satisfied  at  the  time  of  the  insti- 
tution of  the  suit,  the  said  suit  should  be  dismissed 
without  costs,  and  that  the  decree  of  the  Court  below, 
of  dismissal  of  the  Plaintiffs'  suit,  should  be  restored, 
so  far  only  as  to  include  that  Order  of  dismissal,  with 
the  declaration  and  alteration  above  stated,  and  that, 
with  a  vievf  to  the  due  enforcement  of  the  Order  of 
Her  Majesty  in  Council,  the  High  Court  should  be 
directed  to  remand  the  cause  to  the  Court  beloAv,  and 
to  order  the  decree  of  dismissal  simply  to  be  restored, 
with  the  above  declara^-ion  and  alteration.  And  their 
Lordships  will  further  advise  Her  Majesty,  that  each 
party  should  pay  their  own  costs  of  the  appeal  to  the 
Sadder  Court,  hereby  partly  reversed  :  and  that  any 
costs  of  such  last  appeal  as  may  have  been  decreed 
and  paid,  and  which  are  inconsistent  with  such  Order 
of  Her  Majesty,  should  be  refunded,  or  otherwise 
dealt  wdth  as  justice  may  require.  Their  Lordshipa 
think,  that  the  Appellants  are  entitled  to  the  ordinary 
costs  of  this  appeal ;  but  they  are  of  opinion,  that 
those  costs  ought  not  to  have  been  sw^ollen,  by  the 
severance,  in  defence  of  the  four  persons  representing 
the  original  Mortgagees,  and  the  presentation  of  two 
distinct  appeals.  They  will  direct  the  Eegistrar  to 
tax  these  cost  accordingly. 

By  the  Order  in  Council  made  on  the  appeal,  it 
was  ordered,  that  the  decree  of  the  late  Siidder 
Dewann?j    Advwlut    at    Calcutta^    of    the    28th   June 
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18G2,  l>o  reversed,  except  so  far  as  it  reversed 
the  decision  of  the  Court  below,  and  that  it  be 
declared  that  the  mortgagej  lease,  and  agreement 
mentioned  in  the  plaint,  and  there  alleged  by  the 
Plaintiffs  to  constitute  one  mortgage  security,  did 
constitute  that  one  security,  that  the  Mortgagees  were 
the  Lall  Defendants,  and  the  Defendant,  Roi/  Bam 
Kishen  Dosa^  was  only  their  Agent;  and  had  na  interest 
in  the  lease  or  agreement  distinct  from  that  of  the 
Mortgagees,  who  are  accountable,  as  Mortgagees  in 
possessian,  to  the  Plaintiffs  in  this  suit  for  all 
moneys  received  by  theni  in  respect  of  the  rents  and 
profits  of  the  mortgaged  property,  by  virtue  of  the 
lease ;  that  the  three  instruments  were  entered  into 
•with  a  view  to  evade  the  usury  laws,  by  a  device  or 


mean,    within  the 


meanino; 


of     the   9th    section    of 


[Regulation  XY.  of  1793,  and  that  the  Plaintiils  were, 

and    are,    entitled   to    redeem,   at   any   time,  though 
before    the    expiration   of    the    twenty   years'    terra 

created  by  the  Lease,  on  payment  or  satisfaction  of  all 

that   may   be    due    on    the    mortgage    securities   for 

principal   money,  interest,  and  costs,  such  interest  to 

be  calculated  at  twelve />^r  cent. ;  but  that  it  appearing 

that   the   Plaintiffs    have   failed   to    prove   that  the 

mortgage   debt,    with   interest   and   co&ts^  had   been 

satisfied  at  the  time  of  the  institution  of  the  suit,  the 

suit  is  ta  be  dismissed  without  casts,  and  the   decree 

of  the  ZUlah  Court,  of  the  20th  of  3'Iay,  1859,  for 

the  dismissal   ef  the  Plaintiffs'   suit,  restored,  so  far 

only  as  to  include  that   Order  ot  dismissal,  with  the 

declaratian  and  alteration  above  stated,  and   with  a 

view  to   the   due   enforcement    of    this    Order,  Her 

Majesty  is  further  pleased   hereby  to  direct  the  High 

Court  to  remand  the  cause  to  the  Court  beloWj  and  io 
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order  the  decree  of  dismissal  simply  to  be  restored,  ^^^• 

with  the  above  declaration  and  alteration  ;    and  that  Shah 

€ach  party  are  to  pay  their  own  costs  of  the  appeal  Lall' 

to  the  Sadder   Court,    hereby  partly  reversed ;   aud  ^      ^• 

'                 ^     1          J                         7  Baboo  Skee 

that  any  costs  of  such  last  appeal  as  may  have  been  Kishen 

decreed  and  paid,   and  which  are  inconsistent  with  ^  ^     • 
this  Order,   are   to   be  refunded,   or  otherwise  dealt 
with  as  justice  may  require. 


MUTTUSAW^MY     JaOAVERA    YKTIAPrA  \ 

IS^AicKER,  Zemindar  oe  Yetteya-.  [      Appellant^ 


POORAM     r 


) 


AND 


2nd  Dec, 


Vencataswara  Yettaya        -         -  Respondent.^ 

On  appeal  from  the  High  Court  of  Judicature 
at  Madras* 

JLlIIS   was   an   appeal  from    a  decree    of    the   High 
Court   of   Madras^    which   affirmed    a    decree  of  the        isesT. 
Civil  Court  of   Tinnevellf/^   awarding  to  the  Eespon-      suiTby 
dent,    as    the    illeojitimate    Son    of    the    Appellant's  illegitimate 

^  ^  ^  Son  01  a  de- 

ceased-^^^mi/i- 
*  Present  ; — Members  of  tlie  Judicial   Committee — The  Biglit  dar,  one  of 

Hon.  Lord  Glielmsf ord,  tlie  Eiglit  Hon.  Sir  James  William  Colvile,    '}^  ^''?!^'''' 

class    D'v  a 
the  Eight  Hon.  the  Lord  Justice  Wood,  and  the  Eight  Hon.  the  i>asi,'or  danc- 

Lord  Justice  Selwyn.  ing  girl,  kept 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel.  ^g  j^-g  Con^,^. 

bine,  and  re- 
co2;nized  by  him  as  his  Son,  against  the  Zemindar  in  possession,  for  main- 
tenance out  of  the  income  of  the  Zemiiulary.  The  Civil  Court  recognized 
the  Plaintiil's  titlCj  and  directed  the  payaient  of  Bs.  2,500  for  mainte- 


o 
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SWAEA 

Yettaya. 


1868.        eldest  Brother  J  Kiimara  NaicJicr,  a  former  Zemindar, 
MuTTusAWMY   uu  ainiiial   maintenance    of  Es.   2,500    a   year   from 
Yettappa     certain  villages,  forming  the  private  property  of  the 
Naicker     present  Zemindarh  family. 

Vexcata-  The  questions  raised  on  the  appeal  were,  first, 
whether  Eespondent  was  the  illegitimate  Son  of 
Kumara  Naiclcer,  the  former  Zemindar  ?  and, 
secondly,  if  so,  whether  he  was  entitled  to  mainte- 
nance, and  the  amount  thereof,  and  out  of  the  zemin- 
darfj^  or  what  other  property,  if  any,  of  Kumara 
Naicker  ? 

The  circumstances  of  the  case  were  these  : — 
The  AppeUant's  Father,  the  then  Zemindar  of 
Yettefjapooram^  died  in  the  year  1840,  leaving  three 
►sons,  Kiunara,  Vencatasivara,  and  the  Appellant, 
Muttusaivm//.  The  family  is  of  the  Soodra  caste. 
The  eldest  Son  was,  on  the  death  of  his  Father, 
installed  with  pattam  of  the  zemindar?/. 

The  Eespondent  claimed  to  be  an  illegitimate  Son 
of  Appellant's  eldest  Brother,  Ktimara  Naicker, 
The  Eespondeut's  Mother,  Avudai  Jangam  was  a 
DaBi^  or  dancing  girl,  formerly  attached   to  a  Fagoda 

nance  out  of  tlie  private  property  of  the  late  Zemindar.  The  HigL.  Court, 
on  appeal  sustained  the  Court'a  decree,  but  did  not  dete'mine,  whether 
the  maintenance  was  a  charge  on  the  zemiiidary,  or  on  the  private  estate 
of  the  late  Zemindar  : — Hold,  on  append  :  — 

First,  that,  as  the  Son  was  recognized  by  his  natural  Father,  it  was 
not  essential  to  his  title  to  maintenance  that  he  should  have  been  born 
in  the  house  of  his  Father,  or  of  a  Concubine  possessing  a  j)eculiar 
status  therein ;  but, 

Secondly,  in  the  absence  of  evidence  that  there  was  private  property 
of  the  late  Zemindar  which  descended  to  the  Defendant,  and  of  any 
declaration,  in  the  decree  of  the  High  Court,  that  the  zeinindary  v/as 
chargeable  with  such  maintenance,  the  Judicial  Committee  remitted 
the  cause,  with  a  declaration  of  the  Plaintiff's  status,  as  an  illegitimate 
Son  of  the  late  Zemindar,  and  consequent  right  to  maintenance  ;  leaving 
it  for  the  High  Court  to  determine,  whether  the  decree  should  be  varied, 
by  directing  maintenance  to  be  paid  out  of  the  income  of  the  y.emindary, 
or  whether  it  should  direct  any  further  inquiry,  in  order  to  ascertain, 
whether  there  was  any  other  property  of  the  late  Zemindar  upon  which 
it  could  be  charged. 


SWAIl\ 
YErXAYA. 
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at    Kahigimialai^    within    the    zemindar/j.     The    Ee-        t868. 
spondeul's    case    was,    that    he    was    born    after    his  MinxusAWMY 
Mother  was  taken  as  a   Concubine    into   the    Zenana    y^yvxwk 
of-  the  Pakce ;    but    the    ApDeUant    contended,   that     Naicklir 
when  she  first    came    into    the    Zenana    of    Kamarci    Yencata- 
Naiclcer^  she  brought  the  Eespondent,    then   about  a 
year  ohl,   with  her,    and    that    the    Eespondent  was 
born  at  Kumulagai^  whilst   his   Mother  was  a  dancing 
girl    in    the    Pagoda.     There    was  no  question  that 
Respondent's  Mother  afterwards  resided  in    the  Ze- 
nana at  Yettegajjooram  as  the  Concubine  of  Kiimara 
Naiclcer. 

In  his  lifetime  Kumar  a  Naiclcer  made  a  Pooroojou 
Mangam  grant  of  a  village  called  Padupatti^  part  of 
the  zemindarg^  to  the  Eespondent's  Mother  and  her 
male  issue,  and  the  income  of  the  village  was  enjoyed 
by  the  Eespondent's  Mother  till  the  death  of  I{^umara 
Naiclcer^  which  event  took  place  in  Mag^  1853.  As 
Kumara  Naiclcer  died  without  legitimate  issue,  Ven- 
catasioara  Naiclcer^  his  next  Brother,  succeeded  to, 
and  entered  into  possession  of,  the  zemindarg,  when 
he  resumed  possession  of  the  village  of  L^adupatli  as 
part  of  the  zendndarg. 

In  consequence  a  suit,  No.  1  of  1858,  was  brought 
by  the  Eespondent  and  his  Mother  against  Venca- 
tasiuara  Naiclcer^  claiming  the  village  under  the 
Mangam  grant,  but  it  was  decided  against  them,  on 
the  ground  of  informality  of  the  registration.  The 
Eespondent,  in  that  suit,  described  himself  as  the  Son 
of  the  late  Zemindar,  and  urged  that  the  Mangam 
grant  was  valid,  as  being  to  the  heirs  of  the  zemin- 
darg ;  but  the  fact  that  the  Eespondent  and  his. 
Mother  were  the  heirs,  was  denied  by  the  then 
Zemindar.     The  suit  terminated  by  a   decree  of  the 
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1868.       Siiddcy    Court,    dated    the    22iid   of   Sepiemher,  1860, 
iiuTTusAWMY    111  fiivour  of  tlio  Appellant,    who,    by   the  death  of  his 
Yeitatpa    Brother,     Vencataswara   Naiclcer^   in   1859,   had  suc- 
ceeded as  Zemindar. 


Naicker 

V, 

Vencata- 
swara 
Yetxata. 


On  the  7th  of  Septeinhe}\  1863,  the  Respondent 
brought  the  present  suitj  in  the  Court  of  the  Principal 
Sitdder  Ameen  of  Tiimcvelhj^  against  the  Appellant, 
claiming  to  be  a  Son  of  the  Appellant's  eldest  Brother, 
Kumara  Naicker,  and  stating  that  the  Appellant's 
second  Brother,  the  late  Zemindar,  on  the  death  of  the 
Hespondent's  Father,  took  possession  of  the  ornaments, 
&;c.,  worn  by  the  Plaintiff  and  his  Mother,  as  well  as 
of  the  Melaranmanai,  &c.,  belonging  to  them,  and 
the  whole  of  the  property  in  it,  and  turned  out  the 
Plaintiff  and  his  Mother,  in  1851,  and  praying  that  a 
decree  might  be  passed  awarding  to  the  Plaintiff  and 
his  heirs,  on  account  of  their  maintenance,  a  sum  of 
Es.  8,400  per  annum,  at  Ps.  700  a  month,  to  be 
annually  paid  from  the  income  of  the  zemindar^. 

The  Appellant,  by  his  answer,  denied  that  the 
Plaintiff  was  the  Son  of  his  eldest  Brother,  stating 
that  he  was  born  of  a  dancing  girl,  while  she  was 
attached  to  the  Fagoda  of  Kalagumalai ;  that  the 
Plaintiff's  Mother  had  obtained  from  the  Defendant's 
eldest  Brother  property,  valued  at  a  lac  of  rupees,  and 
after  referring  to  the  above  suit,  submitted  that  the 
Plaintiff  had  never  before  chiimod  maintenance,  and 
that  his  claim  for  maintenance  out  of  the  zemindar g 
was  contrary  to  law. 

Issues  were  framed,  first,  whether  the  Plaintiffs 
Mother  was  the  permanent  Concubine  of  the  late 
Zemindar,  and  secondly,  whether  the  Plaintiff  was 
born  to  the  late  Zemindar,  Kumar  a  Naicher. 

The  Plaintiff  examined  two  witnesses.     The  first 
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tv^itness  had  been  the    Vakeel  emploj^ed  by  Plaintiff's        1868. 
Grandmother  in  certain  criminal    proceedings  insti-  muttusawmy 
tuted  by  her  in    1854    against    the    late    Zemindar,     YKrTYprl 
Vencatasioara.  the  second  Brother,  which  had  ended     Naicker 
m  a  compromise,  effected  by  a  Razinamah^  in  which     Vej^cata. 
instrument  the  Eespondent  was  described  as  the  Son      ^^^^^^ 

.  JLETTAYa, 

of  the  late  Zemhidary  Kumara  NaieJcer^  and  Nephew 
of  the  then  Zemindar^  Vencatasivara  NaicJcer^  his 
paternal  junior  Uncle. — -He  was  called  to  prove  that 
the  Respondent's  Mother  had  been  taken  into  the 
Zenana  of  Kumara  Naicker ;  he  spoke  also  of  cere- 
monies having  been  performed  by  the  Zemindar  at 
the  birth  of  the  Eespondent.  The  second  witness 
proved,  that  the  Plaintiff's  Motlier  brought  a  child 
with  her  when  the  Zemindar  took  her  into  keeping, 
and  that  Plaintiff  was  that  child.  The  documentary 
evidence  consisted  of  the  Razinamah^  above  men^ 
tioned,  and  the  Order  for  carrying  it  out,  wherein 
the  Eespondent  was  described  as  the  natural  son  of 
the  Appellant's  elder  Brother. 

The  Defendant  examined  five  witnesses,  all  of  whom 
were  connected  with  the  Fagoda  of  Kalugumalaij 
among  whom  were  the  Priest,  Teacher,  monegar,  and 
a  dancing  girl.  They  stated,  that  the  Plaintiff's  Mother 
was  a  Dasi^  or  dancing  girl,  in  the  Pagoda  till  her 
seventeenth  or  eighteenth  year,  before  she  was  the 
Zemindar^ s  Concubine  ;  that  she  had  a  male  child 
whilst  she  was  a  dancing  girl ;  that  the  child  was 
two  years  old  when  she  went  to  Yetteyapooram. 

On  the  11th  of  November,  1863,  the  Official 
Principal  Biidder  Ameen  [A.  P.  Sreenevasa)  dis- 
missed the  suit  with  costs.  The  reasons  given  by 
the  Court,  were  that  the  relationship  of  the  Plaintiff 
to  the  late  Kumara.  Naicker  was  souerht  to  be  estab- 
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1SG8.        lishcd  by  only  one  witness,  whose  eviclenco  was  mete 

Mx:^s7^■^^Y    hearsay,  whilst  the  Eospondent's  second  witness  had 

i^'^'^l^    proved,    to   the   satisfaction   of    the    Court,    that  the 

JL  ETTAI  LAI  ■' 

Naicker  Plaintiff  had  been  born  before  his  Mother  was  taken  as 
Texcata-  Concubine  by  the  I'lte  Zemindar;  that  the  alleged 
swARA  '  admission  of  the  relationship  by  a  former  Zemindar,  in 
the  Razinamah  in  the  criminal  proceedings,  in  which 
the  relationship  was  not  in  issue,  was  to  be  looked 
upon  with  extreme  jealousy  ;  and  that,  in  the  suit, 
Ko.  ],  of  1858,  the  Zemuidur  had  denied  the  heirship 
of  the  Plaintiff,  and  even  if  he  had  not  denied  it  in 
that  suit)  that  the  factum  of  the  Mcinjjam  grant  and 
its  legality  were  alone  then  being  inquired  into. 

The  Respondent  appealed  to  the  Civil  Court  of 
Tinnevelhj,  on  th3  ground  that  his  first  witness's 
evidence  was  sufricient ;  that  his  relationship  to  the 
Zemindar  had  been  admitted  by  the  Uazinamah  and 
Order  of  the  Magistrate,  and  not  objected  to  in  the 
pleading  in  the  suit,  I^o.  1,  of  1858,  and  that  it  ap* 
peared  from  the  Many  am  grant  that  he  was  not 
born  until  after  the  date  of  that  document,  i.e.,  the 
25th  of  December,  1840.  The  Plainti^  filed  farther 
documentary  proofs. 

The  Civil  Court  of  Tinnevelly  (IF.  Hodgson,  Esq., 
Acting  Civil  Judge),  on  the  31st  of  March,  1864, 
reversed  the  decree  of  the  Principal  Sadder  Am-een, 
and  awarded  to  the  Plaintiff,  as  the  illegitimate  son 
of  Kumara  Naicker,  a  maintenance  of  Es.  2,500, 
to  be  paid  annually  by  the  Appellant  from  the  villages 
forming  the  private  property  of  the  present  Zemi?i' 
dar^s  family.  The  reasons  given  by  the  Civil  Court 
were  : — That  the  late  Vencataswara  Naicker  had, 
in  the  suit,  lN"o.  1,  of  1858,  admitted  that  Eespondent's 
Mother  was  the  Concubine  of  the  former  Zemindar^ 
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fumara  NaicJcer ;  that  althougli  the  3Ianijam  grant     J^^ 
bv  him  was  to  the   Plaintiff's  Mother  for  her  and  muttusawmv 

*^  ,  •  T      n         1       i.      I,  JaGAVERA 

her   male   issue,    it  must   be   implied   that   ne   con-    yettappa 
templated  a  provision  for  her  male  issue  by  himself, 
to  the  exclusion  of  all  other  Claimants  ;  that  the  evi- 
dence of  the  Eespondent's  second  witness  was  impro- 
bable, from  the  impossibility  of  a  girl  of  ten  or  twelve 
years  becoming  a  Mother ;  that  the  hearsay  evidence  of 
the  Plaintiff's  first  witness  was  admissible  and  credible  ; 
that  the  Plaintiff  was  proved  to  have  been  born  in 
January^    1841  ;  that  the  relationship  had  been  ad- 
mitted by  the  Rcmnamah^  in  the  criminal  proceedings, 
in    1S54,    against     Vencatasiuara    Naicker  ;    that   in 
the  suit  of   1858,   Vencatasiuara  Naicker  had  not  dis- 
tinctly denied  that  the  Plaintiff  was  the  Son  of  Kumara 
Naicker^    and,    referring   to    the   annual   produce    of 
the    village    comprised    in    the    Many  am    grant    as 
Es.  2,726.  1.  6.,  and  considering  the  position  of  the 
present  holder  of  the  estate,  as  paying  an  annual  revenue 
to    Government    of    a    lac    of    rupees,    he    awarded 
Es.  2,500  to  be  paid  annually  to   the  Plaintiff  by  the 
Appellant,  from  the  villages  forming  the  private  pro* 
perty  of  the  Z^emindarh  family. 

Against  this  decree  the  Appellant  brought  a 
special  appeal  to  the  High  Court,  assigning  the 
following  reasons  : — That  the  Eespondent  had  no 
claim  for  maintenance  upon  the  Appellant ;  that  his 
maintenance  could  not  be  a  charge  upon  the  estate  ; 
that  the  Appellant's  plea  that  the  Plaintiff's  Mother 
had  received  a  lac  of  rupees  from  the  Plaintiff's  alleged 
Father  had  not  been  taken  into  consideration  by  the 
Court  ;  that  the  Eespondent  was  only  entitled  to  mere 
subsistence,  and  that  the  income  awarded  was,  as  a 
matter  of  law,  excessive. 
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The  Ilisrli   Court,  consistins:  of  Mr.  Justlco   Frerc 


» 


and  Mr.    Justice  Ilolloivai/^   by  a   decree^   dated  the 
3rd  of  January^  1865^  confirmed  the  decree  appealed 
from.     The  reasons  given  by  the  High  Court  were, 
first,    that   there   was   no   appearance   of   any   other 
property  than  that  of  the  zemindary,   and  that  the 
fastening  of  a  life-rent  upon  that  was  illegal ;  secondly^ 
that  the  Concubine  of  whom  the   Plaintiff  was  born 
was  not  a  Slave  girl,  and  that  the  right  to  mainte- 
nance was  confined  to  those  born  of  the  "•  familia''^  of 
the  deceased ;  and,  thirdly,  that,  in  point  of  law,  the 
amount  awarded  was  excessive,  and  the  Court  held^ 
that  the  judgment    of  the  Civil  Judge   having   in- 
dicated the   possession   of   private   property    by    the 
Zemindar^  that  objection  was  inapplicable,  and  stated 
that  the  question  really  was,   whether  this  Son,   not 
being  the  child  of  a  female  slave,   was  entitled  to 
maintenance,   and  that,  although  it   had  been  argued 
that,   being  the  Son  of  a   Soodra^   he   was,   perhaps, 
entitled  to  the  inheritance,  although  illegitimate,  and 
the    Court,   after  referring   to    W.   H.   Macnaghteri^ s 
^'  Hindu  Law,"  Yol.  I.  p.  18,  came  to  the  conclusion 
that,  as  the  illegitimate  Son  of    a  Soodra,   he.  was 
entitled  to  maintenance ;  and  that,  although  he  might 
have  been  entitled  to    the  inheritance,  on  the  ground 
that   illegitimate   Sons   of    Soodras  were    entitled  to 
inherit,    yet,    having   lost    the   inheritance,  he    was 
entitled  to  maintenance ;  and  as  the  amount  of   main- 
tenance was  not  a  question  of  law,  the  .special  appeal 
was  dismissed  with  costs  (a). 

The   present   Appellant    presented    a    pettion   for 
review  of  judgment,   under  section  376  of  the  Civil 


(«)  See  ease  reported,  2  Ilig'li  Court  of   Madras  Cases,  293. 
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Procedure    Code,  which,  by    an    Order    of  the  High        1868. 

Court,  dated   the    27th  of   3IarcJL  18G5,  was  refused  mqttusawmy 
.^,  ,  Jagavera 

W^lth  costs.  Yettappa 

The  xVppeUant  did  not  apply  to  the  High  Court     Naicker 
for  leave    to   appeal    to  England^  as  that  Court  had    Vexcata- 
held,   that    they  were  bound   by  the  amount  of  the  -yettay^v 
judgment,  but  presented  a  petition  to  Her  Majesty  in 
'Council,  praying  for  special  leave  to  appeal  against 
the  decree  of  the  Civil    Court   of    Tmnevcllij^   dated 
the  3 1st  of  March^  186 4,  and  of  the   High    Court  of 
the  3rd  of  January^  1865. 

Special  leave  to  appeal  having  been  granted  {a\ 
the  appeal  came  on  for  hearing. 

Sir  7?.  Palmer,  Q.C.,    and   Mr.  TF,  W,  Maclccson, 
Q.C.,  for  the  Appellant. 

There  is  no  evidence  that  the  Eespondenfc  was  the 
illegitimate  Son  or  the  heir  of  the  late  Zemindar^ 
Kumar  a  Naicher.  Even  if  the  fact  of  his  being 
such  illegitimate  Son  were  established,  he  could  have 
no  right  to  a  maintenance  to  be  charged  on  the 
zemindaru,  wdiich  is  indivisible.  E^either  could  he 
claim  by  hereditary  right,  as  in  the  case  of  a  Son  of  a 
female  slave.  It  is  clear  he  could  not  succeed  to  the 
inheritance  of  his  putative  Father;  Ghuotiirya  Run 
Miirdun  Syn  v.  SaJiub  Purlitbad  Syn  (b).  The 
right  to  maintenance  can  only  attach  to  the  private 
property  of  the  late  Zemindar,  and  there  is  no  proof 
that  he  possessed  any  private  property,  or  that  any 
private  estate  descended  to  the   Appellant.     lUegiti- 

{a)  See  10  Moore's  Ind  App.  Oases,  313. 
[h)  7  Moore's  Inci  App.  CaseS;  18,49. 
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1868.  mate  cliildren,  not  born  of  the   '^familia^^^  but  of  a 

MuTTusAWMY  Dasi^  01'  clanclng  girl,  a  woman  of  a  caste   cohabiting 

Ykttappa  with  different  men,  are  not  entitled   to   maintenance. 

Naicker  fptiey  are  not  the  class  of  illegitimate   children  who 

Yexcata-  are  said  to  be  entitled  to  maintenance  by   reason  of 

swARA  ^Yie  Mother   being  the   Mistress  of  their  Father,  the 

lETTAYA,  ^  ' 

Mitdcshard,  c.  1,  sec.  XII.,  cl.  3;  W,  H.  Ilac- 
naghten^sVima.  of  "Hindu  Law,'' Vol.  I.  p.  18.  Even 
if  the  Eespondent  were  so  entitled,  the  sum  awarded 
by  the  Court  for  maintenance  was  excessive.  It  is 
in  evidence  that  he  and  his  Mother  received,  and 
were  in  possession  of,  large  property  from  the  late 
Zemindar^  Kumara  Naicker ;  which  would  operate 
as  a  bar  to  his  right  to  maintenance.  But,  lastly, 
we  submit,  that  the  decree  cannot  stand,  as  the  High 
Court  has  left  untouched  the  question,  whether  the 
right  of  maintenance  attaches  to  the  zemindary^  or 
whether  upon  the  private  property,  if  any,  the  Appel- 
lant succeeded  to  on  his  Brother's  death. 

Mr.  Field^  Q.  C,  and  Mr.  Leith^  for  the  Eespon- 
dent, 

By  the  Hindoo  Law  the  Eespondent  was  entitled 
to  maintenance.  If  he  had  been  the  issue  of  a 
slave  girl  he  would  have  been  entitled  as  heir,  W,  H. 
Macnaghten'' s  "Princ.  of  Hindu  Law,"  Vol.  L,  p.  18. 
It  was  decided  by  the  Zillali  Judge,  that  he  was 
the  illegitimate  son  of  Kumara  Naicker^  who  was 
a  Hindoo  of  the  Soodra  class.  It  is  immaterial 
whether  his  Mother,  who  is  admitted  to  have  been 
the  Concubine  of  Kumara  Naicker^  was  or  was  not 
a  slave  girl.  There  was  not  sufficient  evidence 
to  support  the  allegation,  that  the  Eespondent  had 
been  otherwise  provided    by   his    deceased    Father, 
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Kumar  a  Naiclccr^  during  his  lifetime.  [Sir  James 
W.  Colvile : — We  find  the  second  record  issue 
your  favour ;  you  will  cocfiae  yourself  to  the  point, 
whether  the  charge  for  maintenance  is  to  attach  on 
the  private  property  of  the  Appellant  or  the  zc- 
mindary  he  succeeded  to  ?]  The  allegation  in  the 
plaint  is,  that  the  charge  is  upon  the  income  of  the 
zemindary.  There  is  no  distinction  in  law  hetween 
a  zemindary  and  other  property,  as  regards  the  main- 
tenance of  an  illegitimate    Son,    the   same 


1868. 
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being 


a 


charge  alike  on  both,  and  we  submit  the  Appellant 
succeeded  as  heir  to  Kumara  Naicker  subject  to  the 
legal  charges  on  the  zemindary^  including,  therefore, 
of  course,  the  maintenance  of  the  Kespondent.  The 
High  Court  was  right  in  holding  that  the  amount  of 
maintenance  decreed  by  the  Zillah  Court  was  not  a 
question  of  law,  but  one  of  discretion,  and,  therefore, 
not  such  as  could  be  the  subject  of  a  special  appeal. 

Their  Lordships,  at  the  conclusion  of  the  argu- 
ments, expressed  their  opinion,  that  the  decree 
appealed  from  ought  to  be  varied,  but  reserved  their 
judgment,  which  was  now  delivered  by 

The  Eight  Ilgn.  Sir  James  W.  Colvile. 

The  suit  out  of  which  this  appeal  has  arisen  was 
brought  by  the  Eespondent,  claiming  to  be  an  illegi- 
timate Son  of  a  former  Zemindar  of  Yetteyapooram^ 
against  the  Appellant,  the  present  Zemindar^  for 
maintenance  out  of  the  income  of  the  zemindary. 

The  suit  was  brought  in  the  Court  of  the  Principal 
Sudder  Amecn  of  Tinnevclly^  although  that  Court 
has  no  jurisdiction  where  the  matter  in  dispute  is  of 
a  value  exceeding  Es.  10,000.     The  Appellant,  how- 
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over,  did  not  plead  to  the  jurisdiction ;  and  the 
parties  proceeded  to  try  the  right  in  that  Court, 
treating  the  suit  as  one  for  the  sura  Es.  8,400,  the 
amount  claimed  for  one  year's  maintenance.  The  con- 
sequences of  this  procedure  were,  that  an  appeal  lay 
from  the  Court  of  the  Principal  Sadder  Ameen  to  the 
Ztllah  Judge;  that  the  judgment  of  the  latter  upon 
any  issue  of  fact  was  final,  in  Indui^  and  could  only 
be  brought  before  the  Higli  Court  at  Madras^  by 
special  appeal,  on  some  alleged  error  upon  a  point  of 
law  or  procedure. 

The  issues  in  the  cause  were,  first,  whether  the 
Plaintiff's  Mother  was  in  the  exclusive  and  permanent 
keeping  of  the  former  Zemindar  of  Yetteyapooram  as 
his  Mistress ;  and,  secondly,  whether  or  not  the 
Plaintiff  was  the  illegitimate  issue  of  the  said 
Zimindar  by  that  woman,  and,  as  such,  entitled  to 
maintenance. 

The  Principal  Sadder  Ameen  held,  that  the 
Plaintiff  (the  Eespondent)  had  failed  to  prove  his 
title,  and  dismissed  the  suit  with  costs.  The  Civil 
Judge,  on  appeal,  by  his  decree  of  thc'  31st  of  March^ 
1864,  determined  both  the  above  issues  in  the 
llespondont's  favour,  declared  him  entitled  to  main- 
tenance at  the  rate  of  Ks.  2,500  j';(?r  ami  am,  and 
decreed  that  this  amount  should  be  paid  annually  by 
the  Appellant  '^  from  the  villages  forming  the  private 
property  of  the  present  Zemindar  (the  Appellant's) 
family."  This  decree  was  brought  by  special  appeal, 
upon  grounds,  some  of  which  will  be  hereafter  con- 
sidered, before  the  High  Court  of  Madras, — which, 
on  the  3rd  of  January,  1865,  dismissed  sueh  aj^peal ; 
and,  on  the  27th  of  March  in  the  same  year,  rejected 
an  application  for  review  of  judgment,    with  costs. 
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The  Appellant,  having  obtained  Her  Majesty's  spe-       iSGS. 

cial  leave  to  appeal,  has  brought  this  appeal  against  Muttusawmy 
the  decree  of  the  High  Court  and  that  of  the  Zillah  YEXTArrl 
Court  of   Thmevelhj ;  and  all  questions  in   the  cause,      Naickeu 

whether  of  fact  or  of  law,  are,  of  course,  open  to  him  Yexcata- 

',  SWARA 

^P^^^  1^-  YEirAYA. 

Their  Lordships,  at  the  close  of  the  argument  for 
the  Appellant,  intimated  that,  in  their  opinion,  the 
second  issue  had  been  properly  found  in  favour  of 
the  Kespondeut.  They  will  now  state  their  reasons 
for  coming  to  that  conclusion,  and,  in  so  doing,  will 
briefly  recapitulate  the  facts  of  the  case. 

The  Appellant's  Father,  the  then  Zemindar  of  Yet- 
tcjjapooram^  died  in  1840,  leaving  three  Sons,  namely, 
Kumara  Naickcr.  the  alleged  Father  of  the  Eespon- 
dent,  Vencataswai^a^  and  the  Appellant.  The 
zemindary^  which  is  impartible,  descended  in  the 
first  instance,  to  Kamara  Naicl^er  alone ;  and  he 
shortly  afterwards,  but  certainly  before  the  2e^th  of 
Decemhcr^  J  840,  brought  into  his  ^enana^  as  his 
Concubine,  Aviidal  Jangani^  the  Mother  of  the  Ec- 
spondent.  She  was  the  daughter  of  a  Dasi^  or 
Nautch  girl,  attached  to  a  Pagoda^  which  seems  to 
be  one  of  the  appurtenances  of  the  zemindarjj^  and  if 
she  had  not  then  begun  to  follow,  would  no  doubt, 
but  for  her  introduction  into  the  T^emindar^ s  zenana^ 
have  follov/ed,  her  Mother's  possession,  wdth  its  ordi- 
nary incident,  prostitution. 

On  the  25th  of  December^  1840,  the  Zemindar  exe- 
cuted in  her  favour  an  instrument  which  will  be  after- 
wards considered.  He  built  her  a  House  within  the 
precincts  of  his  Palace,  and  up  to  the  time  of  his 
death,  which  took  place  in  May^  1853,  she  continued 
to  be  his  favourite  Mistress.      So  far  the  parties  were 
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agreed  ;  but  whilst  the  Eespondent  contends  that  he 
is  the  Son  of  the  Zemindar  by  Avudai^  and  born  after 
her  introduction  into  the  zenana,  the  Appellant 
insists,  that  at  that  time,  and  when  her  connection 
with  the  Zemindar  began,  she  had  for  some  3^ear3 
been  a  public  dancing  girl  attached  to  the  Pagoda^ 
and  that  she  brought  with  her  into  the  Palace  the 
Eespondent,  who  was  then  at  least  twelve  months  old, 
and  her  child  by  an  uncertain  Father. 

On  the  death  of  Kumara  Naicker^  his  next  Brother, 
Vencataswa7^a^  succeeded  to  the  zemindary.  He  lost 
little  time  in  turning  out  Avudai  and  her  Son  ;  for  in 
November^  1854,  we  find  that  the  latter  had  brought 
a  criminal  charge  in  the  Magistrate's  Court  against 
the  Zemindar  and  his  retainers  for  an  alleged  forcible 
entry,  and  the  abstraction  of  jewels  of  considerable 
value.  This  charge  ended  in  the  razhiamah^  or  instru- 
ment of  compromise,  and  the  Magistrate's  Order  there- 
on, both  bearing  date  the  6th  of  November^  1854.  In 
this  razinamah^  the  Respondent  is  described  as  the 
Son  of  the  late  Zemindar  of  Yetteyapooram^  and  in 
the  body  of  the  instrument  Vencataswara  is  spoken 
of  as  ^'  the  paternal  junior  Uncle  of  the  Complainant ;  " 
and  in  the  Magistrate's  Order  the  fact  of  the  Com- 
plainant being  ''  the  natural  Son  of  the  first  Defen- 
dant's elder  Brother"  is  expressly  assigned  as  a  reason 
for  admitting  the  compromise. 

Three  years  after  this,  and  in  November^  1857,  the 
Eespondent  commenced  a  suit  for  the  recovery  of  the 
property  which  was  the  subject  of  the  Pooroopu  grant 
of  the  25th  of  December^  1840,  from  which,  with  his 
Mother,  he  had  been  ejected  by  Vencataswara,  In 
his  plaint  he  described  himself  as  the  Son  of  Kumara 
NaicJcerj  the  late  Zjemindar  of   Yetteyapooram.     The 
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auswer  of  the  Zemindar  impeached  the  validity  of  the 
grant  by  his  predecessor  of  a  village  forming  part  of 
the  zemindari).  The  reply  of  the  Eespondent  on  this 
point  was,  in  effect,  that  his  Mother,  being  of  perallel 
grade  with  the  Wife  of  his  Father,  the  Zemindar^  he, 
as  the  illegitimate  son  of  a  Soodra  by  a  Soodra  woman, 
was  in  the  class  capable  of  inheriting  the  zemindart/^ 
and,  therefore,  that  the  grant  was  good.  In  his 
rejoinder,  Vencataswara  said,  that  "  the  mere  allega- 
tion that  the  second  Plaintiff  was  of  parallel  grade 
with  the  Wife, was  sufHcient  to  show  that  she  was  not  a 
legal  wife,  but  a  woman  as  represented  in  the  answer; 
and  that  no  one  would  think  the  Plainti:ffs  were  heirs 
to  the  zemindar y."^^  But  he  did  not  then  controvert 
the  Respondent's  title  by  a  direct  denial  that  he  was 
the  Son  of  Kumar a^  Naicker^  the  course  which,  though 
the  fact  was  not  necessarily  in  issue  in  that  suit,  we 
should  have  expected  the  Zemindar  to  take,  had  the 
case  touching  the  Respondent's  birth  which  is  now 
set  up  by  the  Appellant  been  that  which  was  then 
received  by  the  family.  The  earliest  assertion  of  that 
case  of  which  there  is  any  evidence,  is  to  be  found  in 
the  answer  made  in  this  suit  by  Vencataswara  some 
time  in  or  about  the  year  1859,  to  the  ground  of 
appeal  filed  by  the  Respondent  on  his  appeal  to  the 
ZillaJi  Court  against  the  decree  of  the  Principal 
Sudder  Ameen,  dismissing  his  claim  to  this  village. 
In  one  paragraph  of  that  answer  it  is  stated,  that  *'  the 
records  show,  that  the  first  Plainti:ff  was  born  before 
the  second  Plaintiff  was  kept  by  the  late  Zemindar^ 
and  the  i^itatoment  that  they  are  blood  relations  is 
incorrect."  In  these  proceedings,  therefore,  their 
Lordships  find  strong  grounds  for  coming  to  the  con- 
clusion, that  the  Respondent,   for  several  years  after 
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the  death  of  Ktimara,  continued  to  be  reputed,  and 
admitted  to  be,  the  natural  Son  of  that  Zemindar. 

The  decision  of  the  suit  for  the  village  which,  in 
the  ZiUah  Court,  as  well  as  in  that  of  the  Principal 
Sudder  Ameen^  and  on  a  Bipecial  appeal  to  the /S'z^c^J^r 
Deivanny  Adawliit,  was  adverse  to  the  Eespondent, 
did  not  touch  the  question  of  his  birth.  It  proceeded 
entirely  on  the  ground,  that  the  grant  having  been 
made  without  the  previous  consent  of  Government^ 
and  not  having  been  registered  in  the  Collector's 
office,  was  not  valid  as  against  the  successor  to  the 
Zemindari/. 

The  final  decision  in  the  last-mentioned  suit  was 

in  September^  1860,  and  the  present  suit  was  brought 

in  September,  1863,  against  the  Appellant,   who,   on 

the   death    of   his   Brother  during  the  interval,  had 

succeeded    to    the    zeniindary.      The    oral    evidence 

upon  the  issue,    whether  the    Eespondent    was',  the 

illegitimate  Son  of   Kumara,   was  certainly  not  very 

strong   on    either    side.     But  if     the   case   of    the 

Appellant  were  true,   we  should  have   expected  that 

he,  a  powerful  Zemindar,  in  possession   of  the  estate, 

with  all  the  family  records,  and  influencing  the  Zillah 

family  dependants,  would  have  been  able   to  produce 

better   evidence    in   support   of   his  case    than   that 

which     he     has    produced.     The    testimony    of   the 

Brahmins  and  women  attached  to  the  Pagoda,  seems 

to  their  Lordships  to  be  especially  unworthy  of  credit. 

It  has  been    argued,   that   the  non-mention  of  the 

Eespondent  in  the  Pooroopu  grant  of  the  25th  of 

December,  1840,  affords  an  inference  that  he  was  not 

the   Son   of   the    Zemindar,    nor,    at   that    time,    so 

recognized  by   him.     This   may    be   true,    if   it   be 

assumed  .  that    the    child   was  then  in   existence; 
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whilst,   on   the    other   hand,  the   mere  fact  that  the 
Eespondent  is  not  mentioned   in   the  deed,  taken  by 
itself,  might  aiford  an   inference   in    support  of   the 
theory,  that  he  was    not  then  born.     But   if   it  be 
assumed  that  he  was,  as  the   Appellant  alleges,  then 
in  existence,  and  known  not   to  be   the  'child   of  the 
Zemindar^   it  is    highly   improbable    that   the    deed 
should  have  provided  for   her   male    issue   generally, 
without,  at  least,  postponing    the  Eespondent  to   any 
male  issue   to   be  thereafter    born   to   the    Zemindar. 
And,  again,  if  the  deed  were,  as  it  has  been  argued, 
.to  have  been  a  gift  to  the  woman  in    the  nature  of   a 
settlement  made  upon    taking  her  from    the    Pagoda 
into  the   exclusive   keeping    of   the   Zemindar^  there 
was  no  absolute  necessity  for  the  mention  of  her  Son, 
if  then  in  existence,  whether  he   was  or  was  not  then 
the  Son   of   the   Zemindar.      Upon   the   whole   case 
their   Lordships   think,    that    the   evidence  for   the 
Eespondent,  confirmed  as   it  was   by   the   razina^nah^ 
and  other  evidence  of   recognition  by  the  family  after 
the  death  of  Kumara,  outweighed  that  on  the  Ap- 
pellant's side,  and  justified  the   finding  of   the  Zillak 
Judge    of  the   second    issue    in   his   favour.       They 
are   satisfied   that    Kiimara   Naicher  in  his    lifetime 
recognized  the  Eespondent  as  his  Son  ;   and  they  see 
no  sufiicient  grounds  for  doubting  that  the  Appellant 
was  in  fact  his  natural  Son.     They  would   have  felt 
greater  difiiculty  in  coming,  upon  the  evidence  before 
them,  to  a  conclusion  upon  the  question,  whether  the 
Eespondent  was  born  after  or  before  the  introduction 
of  his   Mother   into    the  zenana.     The   admission,  in 
his  reply,  as  to  his   Mother's  age,  is  of  more    weight 
than  any  of  the  evidence  to  the  contrary,  and  that  is 
consistent  with  the  theory  of  his  birth,  at  least  a  year 
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1868.        before  she    became    an    inmate    of    the    Zemindar^s 
MuTTusAWMY   ^xuanali  \    and  the    receipts    for    rent    in    his    name, 
Yettappa    which  are  dated  as  early    as    Fehrucmj^     1811,    also 
tend  to  support  that  theory.     It  appears,  however,  to 
their    Lordships,   that  if    it  be    established  that  the 
Kespondent    was  |ths    natural    Son    of    this  Hindoo 
Father,    and   recognized   by    him  as  such,  it    is    not 
essential  to  his  title    to  maintenance   that  he    should 
be  shown  to   have  been   born   iu    the   house    of    his 
Father,  or    of  a    Concubine    possessing    a    peculiar 
status  therein.     They  concur  in  the  judgment  of   the 
High  Court  upon  this  point,  against   which  little,  if 
anything,  has  been  urged  at  the  Bar. 

Their  Lordships  further  think,  that,  subject  to  th6 
observations  hereafter  to  be  made,  the  amount  of 
maintenance  awarded  by  the  Tiillah  Judge  is  reason- 
able. And  this  being  so,  they  would  have  recom- 
mended Her  Majesty  to  dismiss  the  appeal  and 
confirm  the  decree  below  simpliciter^  but  for  the 
point  which  remains  to  be  considered. 

The  decree  of  the  Zillah  Court  directed,  that  the 
amount  awarded  as  maintenance  be  paid  annually  to 
the  Plaintiff  (the  present  Eespondent)  by  the  Defen- 
dant (the  present  Appellant)  from  the  villages  form- 
ing the  private  property  of  the  present  Zemindar''^ 
(the  Appellant's)  family.  The  first  ground  of  appeal 
insisted  upon  by  the  Counsel  for  the  Appellant,  on 
the  special  appeal  to  the  High  Court  of  Madras,  is 
stated  to  have  been,  "  that  there  was  no  appearance 
of  any  other  property  than  that  of  the  zemindary^ 
and  the  fastening  of  a   life-rent  on  that   was  illegal.'' 

The  High  Court  has  sought  to  dispose  of  this 
objection  by  saying,  ^'  The  fact  that  the  judgment  of 
the  Civil  Judge  indicates  the   possession   of  private 
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property    by  the  Ze77iimiar   in    possession,    who  has       ^^^^^• 
inherited  the  whole  property  of  the  Plaintiff's  Father,  muttusawmy 

,  ,    .  1    .  •  -p       .  1  1  in  JaGAVERA 

renders  this  objection,  even  it  tenable,  wholly  YrrTAPrA 
inapplicable."  And  it  proceeds  to  remark,  that  the  Naicker 
question,  whether  maintenance  in  such  a  case  could  Yexcata- 
be  charged  on  a  zemiiidary^  was  still  an  open  one.  Yettaya. 

The  objection  involved  two  distinct  propositions. 
First,  that  there  was  no  proof  of  property  other  than 
the  zemindary ;  and,  secondly,  that  the  maintenance 
could  not  be  charged  on  the  zemindary.  And  the 
High  Court  has  avoided  the  decision  of  the  latter 
question,  by  assuming  that  there  was  a  conclusive 
finding  on  the  other.  It  may  have  thought,  that  it 
was  bound  to  make  that  assumption  by  the  rule 
which  excludes  questions  of  fact  from  the  province  of 
a  special  appeal.  Their  Lordships,  however,  are 
disposed  to  think  that  the  question,  which  is  more 
pointedly  raised  by  the  first  of  the  points  stated  in 
the  application  for  a  review,  was  one  which,  on  the 
strictest  construction  of  that  rule,  the  High  Court 
was  competent  to  entertain  on  a  special  appeal.  But^ 
be  that  as  it  may,  their  Lordships,  who  are  not 
subject  to  the  rule,  are  bound  to  see,  whether  that 
part  of  the  decree  of  the  Zillah  Judge,  which 
directed  the  payment  of  the  maintenance  from  the 
villages  forming  the  private  property  of  the  Zemindar ^ 
was  warranted  by  the  pleadings  and  evidence  before 
him.  They  are  of  opinion  that  it  was  not.  The 
plaint  sought  for  payment  of  maintenance  "  out  of 
the  income  of  the  zemindary ^'^  There  is  no  trace  in 
the  printed  record  of  any  evidence  of  the  existence 
of  property  other  than  the  zemindary^  or  of  the 
nature  of  such  property,  supposing  that  any  does 
exist.     It  is  obvious  that  the  nature,   as  well  as  the 
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existence,  of  any  such  property  is  a  material  question. 
The  Eespondent  may  have  a  right  to  be  maintained 
out  of  private  property  which  descended  from  his 
Father  to  the  present  Zemindar ;  yet  he  may  have 
none  to  be  maintained  out  of  private  property  which 
the  Zemindar  has  acquired  in  any  other  way. 

If  the  decree  be  erroneous  as  it  stands,  there 
remains  the  question,  whether  it  ought  not  to  be 
simply  varied,  by  directing  payment  of  the  mainte- 
nance out  of  the  income  of  the  zemindary.  But 
the  High  Court  has  failed  to  determine  the  question 
whether  the  zemindary  is  so  chargeable ;  and  the 
parties  have  declined,  m  the  present  state  of  the 
record,  to  argue  that  question  before  their  Lordships. 
In  this  state  of  things  their  Lordships,  however 
unwilling  to  prolong  this  litigation,  can  but  remit 
the  cause  to  India ^  with  a  declaration  of  the  Ee- 
spondent's  status  as  an  illegitimate  son  of  the 
Zemindar  Kumara  Naiker^  and  of  his  consequent 
right  to  maintenance. 

It  will  be  for  the  High  Court  to  determine, 
w^hether  the  decree  should  be  varied  by  directing 
the  maintenance  to  be  paid  out  of  the  income  of  the 
zemindary^  or  whether  it  shall  direct  :any  further 
inquiry  in  order  to  ascertain  whether  there  is  any 
other  property  upon  which  it  can  be  charged.  If 
that  Court  shall  find  that  it  can  be  properly  charged 
on  the  income  of  the  zemindary^  their  Lordships  are 
of  opinion  that  the  amount  awarded  by  the  Zillah 
Judo-e  having  regard  to  the  Eespondent's  status^  is 
reasonable  and  ought  to  be  decreed.  But  if  it  cannot 
be  so  charged,  then,  in  the  absence  of  information  as 
to  the  other  property  on  which  it  may  be  chargeable, 
their  Lordships  cannot   pronounce  an  opinion   as  to- 
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the  reasonableness    of    its    amount,    and    they  must     ,^J^^f^ 
leave  tliat    question    also    to  be    determined  by    the   muttusawmy 
High  Court   on   further  inquiry.     They   trust,   how-    Yettappa 
ever,   that    the    Eespondent's    title    to    maintenance        ^'^'^^^^^ 
being   now  conclusively   ascertained,  the   parties  will    Yencata- 
be  wise  enough  to   settle   the  questions  that   remain    Yettaya, 
open    by  private   arrangement   and   without   further 
litigation.       The  Order  which  their  Lordships  will 
humbly    recommend    Her  Majesty   to    make   is,    to 
reverse  the  decree  of  the  Zillah  Court  of  the   Blst  of 
March,  1864,   and   the  decree  of   the  High  Court  of 
the  3rd  of    Jamiary,     1865,   and  in  lieu  thereof  to 
declare,  that    the  Eespondent   is   the  illegitimate  Son 
of  the  former  Zemindar,  Kumar  a  Na,icker,  and,  as  such, 
is  entitled  to  maintenance  ;   and  to  remit   the  cause  to 
the  High  Court  of  Madras,  in  order  that  such  Court 
may  determine  whether,   regard    being  had   to   the 
above    declaration,    the    Eespondent    is    entitled    to 
receive  maintenance  out   of  the  income  of  the  zemin- 
dary  (in    which    case    such    maintenance    is   to  be 
decreed  at  the  rate  of  Es.  2,500  per  annum)  \   and  if 
not  so  entitled,  whether  he  is  entitled,   as  against  the 
Appellant^  to  any  and  what  amount  of  maintenance, 
and  if  so,  out  of  what  property  and  fund  ;   and  that 
for  the  purposes  aforesaid  the   said  High   Court  shall 
be  at  liberty  to  make  and  direct   any  further  inquiry 
that  to  them   may   seem  just.     Their  Lordships  will 
give  no  costs  of  this  appeal. 

By  an  Order  in  Council  it  was  ordered,  that  the 
decree  of  the  Civil  Court  of  Tinnevelhj,  of  the  31st 
oi  March,  1864,  and  the  decree  of  the  High  Court 
of  Madras,  of  the  3rd  of  January,  1865,  be,  and  the 
same  were  thereby  respectively  reversed,    and  in  lieu 
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thereof  that  it  be  declared,  that  the  Eespondent  is 
the  illegitimate  son  of  the  former  Zemindar^  Kumara 
Naicker'^  and  as  such  is  entitled  to  maintenance,  and 
that  the  cause  be  remitted  to  the  High  Court  of 
Madras^  in  order  that  that  Court  might  determine 
whether,  regard  being  had  to  the  above  declaration, 
the  Eespondent  is  entitled  to  receive  maintenance  out 
of  the  income  of  the  zemindary  (in  which  case  such 
maintenance  is  to  be  decreed  at  the  rate  of  Es.  2,500 
j)er  annum) ;  and  if  not  so  entitled,  whether  he  is 
entitled,  as  against  the  Appellant,  to  any  and  what 
amount  of  maintenance,  and  if  so,  out  of  what 
property  and  fund ;  and  for  the  purposes  aforesaid 
the  said  High  Court  is  to  be  at  liberty  to  make  and 
direct  any  further  inquiry  that  to  them  may  seem 
just. 
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AND 


The  Commissioner  of  the  Soon-      in  7    ^  * 

Jtiesponaent,^ 


derbuns 


On   appeal  from   the  High     Court  of  Judicature    at 

Calcutta. 


XHIS  was  an  appeal  against  the  decision  (I^o.  192  14^11^  15th  & 

of  1860)  of  the  High.  Court,  consisting  of   Messrs.  J*.  i^thDec, 

V.  Bayley  and  J.   Gamphell^  which  reversed  a  decree  -^^ 

of   the  Judge    of  Jessore   (Mr.    .S'.  17.    Seton-Karr),  aJblmsweTe 

not  included 
*  Present  : — Members   of   tne  Judicial    Committee — Tlie  Right  in  thePerpe- 

Hon.    Lord   Chelmsford,    the  Eight  Hon.   Sir  James  William  t^^l  Settle- 

Colvile,  and  the  Right  Hon.  Sir  Fitz-Roy  Kelly  (The  Lord  Chief  mafned'the' 

Baron  of  the  Exchequer).  property  of 

Assessor  :— The  Right  Hon.  Sir  Lawrence  Peel.  Oovernment. 

Construc- 
tion of  cl.  2, 
sec.  13,  of -Be/z,  Reg.  ni.  of  1828,  with  respect   to  the   determination 
of  the  boundaries  of  the  Soonderhuns. 

Where  boundaries  have  been  deter  ^nined  by  the  Commissioner  under 
that  Regulation,  and  no  appeal  therefrom  made  to   the  Special   Com- 
missioner within  three  months,  such   determination  is   a  bar  to  a  suit 
seeking  to  open  the  question  of  boundaries. 
In  a  question  of  disputed  boundaries,  as  to  the  line  of  demarcation 
VOL.  XII.  C  1 
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1868.        passed  in  favour  of  a  claim  preferred  by  the  Appellant 
eI^       to  recover  possession    of    83,277  heegahs  of  land  and 
^''''eoT''''  ^^a5^76^^  thereof,  estimated  at  Es,  93,030,  as  forming 
^-  part  of  the  Appellant's  permanently  rent-paying  and 

coMjiSfoNER  decennially  settled  mouzahs,  Tildangah  and  Kumar- 
SoLd'^u-  '^^^^^^j  P^^*  ^^  ^^^  settled  Zemindary,  Pergumiah 
Sahosh  (not  situated  within  the  8oonderhins\  and 
to  set  aside  a  proceeding  of  the  Commissioner  of 
the  Soonderbims,  dated  the  16th  of  December^  1856, 
and  two  dotvls  and  JcahGoleats,  or  agreements,  entered 
into  by  the  Appellant  with  Government  for  the  pay- 
ment of  revenue  for  those  mouzahs. 

The  points  in  dispute  were,  first,  the  extent   of  the 
two   mouzaJis  or  chucks^  Tildangah   and    Kumar khola^ 
and  whether   they  included    the   whole  of   the    lands 
bounded  on  the  north  by  the  Bkuddur  Eiver,  on   the 
west  by  the  Badoorgateha  and  Sheehshaha  Eivers,  on 
the  east  by  the  Bhuddur  Eiver  and  the    Pashur   and 
Talashur  Eivers,  and  on  the  south  by  the.  Sheehshaha 
Eiver,  or  whether  any,  and  if  so  what  portion  of  these 
lands  was  included  within  the  limits  of   the  Soonder- 
huns,  and,  second,  whether  the  Appellant's  right  was 
barred  by  a  proceeding  of  Mr.  Commissioner  Dampier 
recorded  on  the  9th  of   February^  1829,  by   which  the 
boundaries  of  the   Soonderhuns  were  alleged  to  have 
been  finally  fixed  Jso  as  to  include  those  two  mouzahs. 
The  land  in  dispute  was  divided  by  the  Bakkee  Eiver, 
which,  as  alleged  by  the  Appellant,  formed  the  boundary 
between  the  two  mouzahs^   and   by  the  Eespondent, 
to  divide  Lot  221  of  the   Soonderhuns  from   Lot  224. 


"between  the  permanently  assessed  Tnonzahs  of  a  neighbouring  Zemindar 
adjoining  upon  the  Sixmderhuns,  the  Zemindar  having  taken  a  lease  from 
Government  of  pait  of  the  lands  as  within  the  limits  of  the  Soonderhtcns, 
but  afterwards  claimed  by  him  aspart  oihismouzahs,  the  onus  isupon  him 
to  identify j. the  lands  so  claimed  as  not  forming  part  of  the  Soonderhmi^, 
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The    facts  of    the    case    are    fully    stated   in    the 
judgment. 

Mr.  Field,  Q.C.,  and  Mr.  Oave^  for  the  Appellant, 
and, 

Mr.   Forsyth,   Q.C.,   and  Mr.   Menvale,  for   the 
Eespondent. 

For  the  Appellant  it  was  contended,  first,  that  the 
lands  in  dispute  were  included  in  the  Appellant's 
Pergunnah  Sahosh  and  were  not  within  the  limits  of 
the  SoonderbunSj  and  secondly,  that  the  proceeding 
of  Mr.  Dumpier  was  invalid,  and  not  binding  on  the 
Appellant.  They  referred  to  and  commented  on 
Ben.  Reg.  III.  of  1828,  sec.  13,  cl.  2. 

On  the  part  of  the  Eespondent,  it  was  insisted,  that 
the  disputed  lands  were  not  part  of  the  permanently 
settled  lands  of  mouzahs  Tildangah  and  Kumar- 
khola  in  Pergunnah  Sahosh,  but  formed  part  of  the 
Soonderhuns,  and  that  as  the  Appellant  had  not 
objected  to  the  line  of  demarcation  made  by  Mr. 
Dampier,  within  three  months,  the  time  limited,  his 
claim  was  barred  by  Ben.  Reg.  III.  of  1828,  sec.  13, 
cl.  2.  They  also  relied  on  Ben.  Reg.  IL  of  1819, 
sec.  30,  cl.  9. 

Their  Lordships  reserved  judgment,  and  having 
heard  another  appeal  between  the  same  parties, 
respecting  the  Appellant's  right  to  another  portion  of 
land,  claimed  by  the  Eespondent  as  part  of  the  Soon- 
derhuns  (a),  now  delivered  their  opinion  by 

The  Eight  Hon.  Sir  Jamss  W.  Colvile. 

The  Appellant  in  this  case  (the  PlaintiS  in  the 
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.    1868.        suit)  is   the   Rajah   of   Jesso7'e.     The    Eespondent  is 

Rajah       the    Commissioner    of    the  Soonderhmis^  representing 

^''''eoy'^''''  the  Government  of  Bengal     The  real  object  of  the 

^'v  suit  is  to  obtain  a  judicial  declaration  that  the  lands, 

Gammissioner  which   are   the    subject     of   it,    form    part    of    Per- 

SooNDER-    gunncbh    Sahoshj  the  revenue    on   which  was  perma- 

BUKs.       nently  assessed  at    the    Decennial    Settlement    with 

the  Appellant's  ancestor ;  and,  on  that  ground,  to  set 

aside  certain  instruments  which  have   been  executed 

by  or  on  behalf  of  the  Appellant  to   Government  for 

the  payment  of  the  revenue  lately  assessed    on    the 

same  lands,  on  the  assumption  that  they  were  not 

part  of  his  settled  estate ;   and  to  recover  back  the 

payments  which    have    been    made    to    Government 

tinder  that  engagement. 

The  persons  who  are  in  actual  possession  of  the 
lands  are  not  parties  to  the  suit,  which  is  erroneously 
stated  to  be  one  for  the  recovery  of  possession,  an 
error  which  has  led  to  some  confusion  in  the  argu- 
ment. The  true  nature  of  the  suit  is  shown  by  the 
issuer  which  have  been  settled  in  it.  These  were,-^ 
First,  whether  the  boundaries  of  Lots  ISTo.  22 1  and 
224,  fixed  by  Mr.  Dcmipiery  the  former  Commissioner 
of  the  Soonderhuns  in  1829,  in  accordance  with  rule 
not  having  been  set  aside  up  to  this  date  by  any 
Court,  and  the  Plaintiff  not  having  filed  objections 
in  reference  to  such  boundaries  for  thirty-one  years, 
his  claim  was  barred,  by  cl.  2,  sec.  13,  of  Eeg.  III. 
of  1828. 

Second,  whether  the  land  claimed  formed  part   of 

the   decennially   settled   Pergunnah    Sahosh,  or   the 

right  of  Government  as   being  part  of  the  Soonde?^- 

hunSy  and,    whether  the  Plaintiff's   former  proprietor 

laad  ever  been  in  possession  of  the  land. 
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Third,  when  the  disputed  land  with  its  boundaries        i^^S- 
had  been   released  from   the   claims  of  Government,       Eajah 
on  proof  of  its  being   rent-paying   or  mal  land,   and      ^'^^^^^nt 
subsequently  by  means  of  survey,   Doivl  was  unjustly  «'• 

taken  for  it  on  the  allegation,  that  it  was  the  right  of  commissioner^ 
the    SoonderbimSj    whether  the  Plaintifr   is   entitled     SoondeL 
to  have  the  Dowl  set  aside,  and  obtain  possession  of        Bviim, 
the  land,  as  his  77ml  right,  together  with  wasilat. 

The  history  of  the  Ptrgunnah  Sakosh  is  briefly  this. 
After  the  Perpetual  Settlement,  the  then  Bajah,  the 
Appellant's  Grandfather,  mortgaged  it  to  one  Bisso- 
nath  Bosc.  He  is  said  fraudulently  to  have  allowed 
the  revenue  to  fall  in  arrear,  and  to  have  purchased  the- 
estate  when  put  up  for  sale  by  Government  benamee- 
some  time  in  1804.  This  transaction  was  afterwards 
impeached,  and  the  Government  (we  must  assume 
regularly)  declared  the  estate  to  be  forfeited ;  but  ia 
the  year  1825  regranted  it  to  the  Appellant,  then  aa 
infant.  It  is  alleged,  and  not  disputed,  that  the  effect 
of  this  regrant  was  to  remit  the  Appellant  to  the  pre- 
cise rights  of  his  ancestor  under  the  Perpetual  Settle- 
ment. The  estate  between  1825  and  the  date  at 
which  the  Appellant  attained  his  majority  was  admi- 
nistered by  the  Collector  and  other  revenue  Officers 
acting  as  the  Court  of  Wards;  but  their  acts  are 
material  only  as  bearing  upon  one  or  other  of  the 
issues,  in  the  suit,  and  particularly  upon  that  which 
affirms  that  the  lands  in  question  formed  part  of 
Fergunnah  Sahosh  in  1792. 

This  Fergunnah,  whatever  were  its  precise  boun- 
daries, unquestionably  abutted  upon,  and,  at  least  on 
one  side  of  it,  was  bounded  by  that  large  tract  of 
waste  and  jungle  land  which  forms  the  seaboard  of 
the  delta  of  the  Ganges,  and  is  known  as  the  Soonn 
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rIjah      whatever  were  then  their   precise  limits,  were  neither 

BuRODACANT  ineiu^ed,  nor  intended  to  be  included,  in  the  Decen- 

KoY  '  ' 

V.  nial  Settlement  of    1792,   but  remained  the  property 

ccMMTssmNEii  of  Government  as  the  General  owners  of  the  soil. 
OF  THE  Prom    the      Quinquennial     Eegister    of    1795,     it 

?^Ks.       appears  that  two  of  the   component  parts  of  Pergun- 
nah  Sahosh  were  the  mouzahs  or  chucks    of    Tildan- 
gah  and  Kumarhhola,     There  is,  however,  no  evidence 
to    show    what    the   areas    of    these    mouzahs^     when 
settled,   were.     They  were    situated    at  two    of   the 
points    at    which    Purgunnah    Sahosh    touched    the 
Soonderbuns.       And    the     broad     question     of    fact 
between  the  parties  is,   whether  these  settled  moiizahs 
or   chucks   comprehended    the.  whole    of    the    areas 
marked  Lots  221   and  224  in  the  colored  map  which. 
is  part  of  the  record,  or  whether  they  Avere  limited 
to  the  two  smaller  areas  which  are  coloured  yellow, 
and  lie    within    those    lots  or  in   immediate   juxta- 
position to  them. 

In  1828  the  Bengal  Government  appears  to  have 
been  active  in  taking  measures  for  extending  culti- 
vation in  the  Soonderbuns^  and  for  ascertaining 
and  asserting  the  rights  of  the  State  therein.  As  a 
step  thereto,  it  determined  to  fix  and  lay  down  the 
boundaries  of  that  tract  of  unsettled  land ;  and  for 
that  purpose  (amongst  others)  Eegulation  III.  of 
1828,  the  efi^ect  of  w^hich  will  be  afterwards  con- 
sidered, was  passed.  In  1829,  Mr.  Dampier,,  the 
then  Commissioner  of  the  Soonderbuns,  under  the 
13th  section  of  that  Eegulation,  proceeded  to  fix  and 
lay  down  the  boundaries  of  the  Soonderbuns  in  the 
immediate  neighbourhood  of  Tildangah  and  Kumarh- 
hola.     His  proceeding  and  the  Map,  called  "  Captain 
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ilodge's  Map/'  was  mado  pursuant  to  the  Rogulation,         ^^^^"  ^ 

in  accordance  with   that  proceeding.     The  boundary        Rajah 

line,  as  defined   by  Mr.   Dampier^^s   proceeding,  seems        'x^q^y 

to  have  included  within   the   limits   of  the   Soonder-        J^' 

The 

huns  the  whole  of  Lots  221   and  224,   together  with  commt8sio>;er 
the  two  areas   marked  yellow  on  the  coloured   Map,     soondeu- 
which    have    before    been    mentioned ;   or,  in   other        ^^^^' 
words,  all  the   land   now   in   question,   and  also   the 
lands  represented  by   those   two  coloured   portions  of 
the  map,    and   now  admitted   to  belong  to  the  settled 
mouzahs  of  Tildangah  and  Kumar khola. 

At  the  time  of  Mr.  Danipier'^s  survey,  certain  pro- 
ceedings were  pending  between  the  Government  and 
the  Rajah^  or  his  guardians  on  his  behalf,  which 
must  now  be  considered. 

There  is  some  trace  of  a  claim  on  the  part  of 
Government  as  early  as  1812,  but  the  proceedings  in 
question  were  not  actually  commenced  until  the  12th 
of  November^  1825,  when  the  Collector  of  Jessore 
instituted  a  suit  under  Regulation  II.  of  1819  as 
amended  by  Regulation  IX,  of  1825,  for  the  assess- 
ment of  revenue  upon  8,000  heegaJis  of  land.  The 
ground  of  his  claim  was,  that  this  parcel  of  land 
though  in  possession  of  Rajah  Burodacant  Roij^ 
under  the  names  of  chucks^  Tildangah  and  Kiimarlc- 
hola^  was,  in  fact,  part  of  the  Soonderhuns^  and,  as 
such,  subject  to  the  claim  of  Government.  This 
suit  Y^as  in  the  first  instance  defended  (the  Rajah 
being  then  a  minor)  by  the  Siirharahur  appointed 
by  the  Court  of  "Wards,  and  was,  therefore,  in  this 
peculiar  condition,  that  the  Plaintiff  was  the  Col- 
lector asserting  the  proprietory  or  fiscal  rights  of 
Government,  and  the  Defendant  was  an  Officer 
appointed  by  that  same  Collector  acting  as  a  Court  of 
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1868.        Wards.     And  this  may  be  one  reason   why  for  some 

Rajah       years  the  suit   appears  to  have   been   conducted  very 

EoV '     languidly.     In    1829    Mr.   Dampier  fixed   his   boun- 

J^-  dary  line,  which  included  the   lands   in   dispute  with 

-coMMissioNEPv  the  other  lauds   in   that   locality   within   the  limits  of 

SooNDPR-     "t^®  Soonderhuns.       Some   proceedings   in   this  pend- 

Buxs.        jj^o;  suit   seem   afterwards  to  have   been    had    before 

him  as   Commissioner   of   the   Soonderbims ;    but  the 

suit  was  not  decided  until  November,  1834,  when  the 

then    Commissioner,    Mr.    Grant,    gave  judgment  in 

favour  of  Government. 

His  decision  was  grounded  partly  upon  Mr,  Dam- 
fier'^s  map,  partly  on  the  absence  of  proof  on  the  part 
of  the  Bajah  that  the  lands  formed  part  of  his  settled 
estate ;  and  it  seems  to  have  treated  the  whole  of 
chucks,  Tildangah  and  Kumarkhola  as  "  newly- 
cultivated  lands  of  the  Soonderhuns^  jungle?''  From 
this  decision  the  SurharaJcur  appealed.  A  new  trial 
was  directed.  The  case  was  then  tried  by  Mr.  Kemp, 
whose  decision,  on  the  20th  of  September,  1839,  was 
to  the  effect,  that  the  8,000  beegahs  were  lands 
belonging  to  chitclcs,  Tildangah  and  Komarhhola^ 
which  formed  part  of  the  RaJaJi's  zemindar g  of  Per- 
gunnah  Sahosh,  and  that  the  Government  had  no 
right  to  assess  them.  This  decision  was,  on  the  l9th 
of  August,  1842,  confirmed  on  appeal  by  the  Special 
Commissioner,  Mr.  WOgley,  who,  however,  inti- 
mated a  doubt,  whether  some  portion  of  the  land  in 
question  might  not  have  been  acquired  from  the 
Soonderhuns  by  gradual  encroachment,  and  added 
to  the  settled  moii^ahs. 

The  co-called  8,000  beegahs  appear  to  have  been, 
according  to  ordinary  measurement,  12,000,  and  in 
the    course  of  the  argument  there  was  much   dis- 


BUNS. 
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cussion    as    to    their    precise    locality.      Mr.    Field  ^^^S- 

insisted,    that    they  were    situated    at   the    southern  Rajah 

extremity  of  Lot  224.     But   from    the   proceedings  ^^E^^y^^ 

which  will  be  next  mentioned,   and  other  evidence  _/'^- 

in  the  cause,  their  Lordships  are  satisfied  that,  of  the  commissioner 

OF   THK 

12,000  heegahs^  6,476  form  the  whole  or  part  of  soonder- 
the  two  before-mentioned  yellow  areas  in  the 
coloured  Map  which  are  now  admitted  to  represent 
the  settled  mouzahs  of  Tildangah  and  Kumarkhola ; 
and  that  the  remaining  5,524  heegahs  were  probably 
contiguous  to  them. 

From  the  proceedings  stated  in  the  record   their 
Lordships  gather  the  following  facts  : — 

Some  time  between  the  years  1849  and  1851,  Mr. 
Smithy  a  Deputy  Collector  deputed  for  that  purpose, 
made  a  survey  of  Lots  221  and  224,  and  a  Settlement 
of  part  of  them.  His  instructions  were  to  leave  out 
the  land  which  had  been  released  by  the  decision  of 
Mr.  Kemp;  to  specify  and  define  the  other  land 
belonging  to  the  two  Lots  on  which  the  claim  of 
Government  attached  ;  and  to  bring  it  under  assess- 
ment. He  seems  to  have  satisfied  himself  that 
within  the  admitted  boundaries  of  Tild%ngah  there 
were  8,193,  12,  3  heegahs^  and  within  the  admitted 
boundaries  of  Kumarkhola  3,282,  7,  2  heegahs  of 
land  ;  and  it  is  impossible  to  read  the  proceeding  of 
the  Ee venue  Commissioner,  of  the  13th  of  August^ 
3  853,  at  pages  49  and  50  in  the  Eecord,  without 
coming  to  the  conclusion,  that  these  6,476  heegahs 
have  been  exempted  from  the  Government  claim,  and 
are  now  held  by  the  Appellant  as  part  of  mouzahs^ 
Tildangah  and  Kumarhhola^  within  his  settled  zemin- 
dar g  of  Pergimna  Sahosh.  As  to  the  remaining 
5,524    hecgahsj    there    is  considerable  confusion.     It 

VOL.  xir,  D  1 


234  CASES  IN  THE  pray Y  council 

1868.        appears   that   Mr.    Smith   took   two   parcels    of   land 

rIjIh       aggregating  that  number  of  heegahs  from  Lots  221 

■^''ToY^'''^  and  224,  in  order  to  make  up  the  12,000  heegahs,  the 

I'.  whole  of  which  he  could  not  find  within  what,  accord- 

The 
Commissioner  ing  to  his  vicw.  Were  the  boundaries  of  the  zemindary. 

,  OF  THE  jBut  from  the  statement  of  his  proceedings  on  the 
BUNS.  16th  of  December,  1856,  it  would  seem  that,  after 
excepting  and  setting  apart  the  6,476  heegahs^  he 
found  that  Lot  221  consisted  of  26,277,  13,  4  hee- 
gahs, of  which  14,679,  16,  12  heegahs  were  culti» 
vated  and  11,597,  1 6,  4  were  jungle  ;  and  that  Lot  224 
consisted  of  57,000  heegahb,  of  which  14,1 19,  12,  4 
were  cultivated  and  42,880,  7,  12  heegahs  were 
jungle  ;  and  that  after  deducting  the  last-mentioned 
quantity  of  jungle,  which  he  left  unsettled,  he  made 
a  settlement  for  Lot  221  with  Ramrutton  Roy  and 
another,  as  the  representatives  of  one  Brijokissore 
Roy,  and  a  settlement  for  the  cultivated  lands  in 
Lot  224  with  one  Nohokant  Roy,  These  parties 
were  in  occupation  of  the  lands  in  question  under 
Junglehooree  Pottahs,  which  had  been  granted  by 
the  Court  of  Wards  during  the  minority  of  the 
Rajah  on  his  behalf. 

The  Rajah  appealed  against  these  settlements, insist- 
ing that  the  lands  so  settled  were  part  of  his  settled 
zemindary,  Pergunnah  Sahosh,  The  Government 
threatened  resumption  proceedings,  but  gave  the 
Rajah  the  option  of  settling  for  the  lands  on  favour- 
able terms.  Those  terms  were  ultimately  accepted  ; 
a  settlement  was  made  with  him  for  both  Lots,  221 
and  224,  for  ninty-nine  years,  and  he  signed  by  his 
Mooktar  the  usual  Dowls  and  Ikrahnamahs  on  the 
26th  of  Novemher,  1856.  These  are  the  instru- 
ments  which  the    present  suit    is   brought    to    set 
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aside.     One    term    in  the  arrangement  was,  that  he        ^808. 
should    respect    the    possession    and    rights    of    the      Rajah 
Pottahdars,    in    the    proceedings    called     Gantidars,  I^^R^d^cant 
viz.,       Nohohant   Roy    and    the     representatives    of  v- 

Brijokissore  Roy,  commissioner 

From  the  above  facts  their  Lordships   have   come    soo^j^er- 
to  the  conclusion,  that  these  settlements  included  the       i^^^'^'s- 
5,524  heegahsj  part  of  the   12,000  heegahs  which  had 
been   released,    by    Mr.    Kemp's    decision,  from  the 
claims  of  Government ;  but  that  they  did  not  include 
the  6,476  heegahs. 

This  settlement  with  the  Appellant  was  compli- 
cated by  the  fact,  that  settlements  had  previously 
been  made  with  the  Gantidars  as  occupiers  at  less 
favourable  rates ;  and  part  of  the  arrangement  con- 
templated was,  that  the  Appellant  should  receive 
from  them  the  revenue  assessed  on  them,  paying 
that  for  which  he  was  liable  under  the  Dowlsj  and 
retaining  the  difference.  The  representatives  of 
Brijokissore  Roy  afterwards  resisted  this  arrange- 
ment ;  and  in  a  suit  between  them  and  the  Appellant, 
the  Judge  held,  that  he  could  not  enforce  his  claim 
against  them,  and  made  observations  on  the  settle- 
ments which  probably  led  to  the  institution  of  the 
present  suit. 

The  result,  however,  of  the  last-mentioned  litiga- 
tion can  have  no  efect  on  the  determination  of  the 
present  suit.  The  Appellant  is  not  seeking  to  be 
relieved  from  the  settlement  because  it  cannot  be 
carried  out  as  contemplated  ;  nor  does  h?  sue  for  the 
performance  of  any  agreem.ent  that  r.'..y  have  been 
made.  He  seeks  to  avoid  the  settlement  on  the  broad 
ground,  that  the  whole  of  the  lands  included  in  it  are 
part   of  the   settled  zemindary  of  Pergunnah  Sahosh. 
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1868.         The  Zillah  Judge  has  held,   that  this  contention  is 

Rajah       well  founded,  and  has  decided  in  favour  of  the  Appel- 

BuRDACANT    j^^^^     rpj^^  High   Court,    procecding  entirely   on  the 

V.  consideration  that  the  Appellant  is,  by  force  of  Eegu- 

GoMMisswNER  lation  III.  of  1828,  bound  by  Mr.   Bampier^s  demar- 

oF  THE       cation    of    the    boundary    line    of   the    Soonderhuns^ 

BUNS.       has  dismissed  his  suit. 

The  first  question  which  their  Lordships  will  con- 
sider is,  what  is  the  effect  upon  the  present  suit 
of  Kegulation  III.  of  1828,  sec.  13,  and  the  demar- 
cation thereunder  of  Mr.  Dampiers  boundary  line  ? 
The  Eegulation  was  passed,  as  the  preamble 
declares,  with  the  double  object  of  appointing 
Special  Commissioners,  whose  judgment  should  be 
final  in  resumption  suits,  and  of  amending  the 
procedure  furnished  by  Eegulations  II.  of  1819, 
and  IX.  of  1825,  in  such  suits ;  and  of  making 
provision  for  the  immediate  settlement  of  the  limits 
of  the  Soonderbuns  as  ascertained  by  careful  local 
inquiry  conducted  by  the  Commissioner  specially 
appointed  to  the  duty,  and  the  Surveyors  under  his 
authority.  The  latter  object  is  dealt  with  by  the 
13th  section. 

The  first  clause  of  the  section  declares,  that  ^'  The 
uninhabited  tract  known  by  the  name  of  the  Soo^i- 
derhuns  has  ever  been,  and  is  hereby  declared  still 
to  be  the  property  of  the  State  :  the  same  not  having 
been  alienated  or  assigned  to  Zemindars,  or  included 
in  any  way  in  the  arrangements  of  the  Perpetual 
Settlement.''  It  then  affirms  the  right  of  Government 
to  make  grants  and  leases  of  any  part  of  the  Soonder- 
buns, and  to  provide  for  the  clearance  and  cultivation  of 
the  tract ;  and  provides,  that  if  any  Zemindar  or  other 
person  owning  and  occupying,  or  collecting  the  rent  are 
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revenue  of   cultivated  laud   in  the   neiglibourhood  of       1^68. 
the  land  so  granted,   shall  bring  a  suit  to  contest  the       Rajah 
validity  of  the  grant,  his  suit  shall  be  dismissed  on  Burodacant 
proof  that   the  land   so   granted   is   or  was  when  the  ^' 

Ttte 

grant  was  made   within  the   limit  of  the   unoccupied  commissioner; 
j-ungle  so  named  and  described.       And  then  it  provides    soqnder- 
for  compensation  to  persons  who  may  have  acquired       buns.. 
certain  rights  in  respects   ot  gathering  wax,  cutting 
wood,  or  obtaining  other  jungle  products. 

The  second  clause  enacts,  ''  That  the  boundary  of 
the  Soonderhuns  jungle  shall  be  laid  down  by  accu- 
rate survey,  as  determined  on  the  spot  by  the  Commis- 
sioner of  the  Soonderhuns  ;'^  it  next  makes  provision 
for  enabling  any  Zemindm'  or  party  interested  to 
obtain  a  copy  of  the  survey  map,  with  the  boundary 
marked  thereon,  together  with  a  copy  of  the  Com- 
missioner's proceedings  on  the  subject ;  and  it  theri. 
proceeds  in  these  words  : — 

"  Any  party  deeming  his  right  injured  by  the 
demarcation  so  laid  down,  shall  be  at  liberty,  at  any 
time  within  three  months  from  the  date  of  the- 
Commissioner  proceeding  fixing  the  same  (which; 
proceeding  shall  always  be  held  and  published  on  the- 
spot),  to  contest  the  same  by  petition  to  a  special: 
Commissioners  under  this  Eegulation,  having  local, 
jurisdiction  for  the  time  being  (or  if  no  such  juris- 
diction exist,  to  the  ordinary  Courts  of  Justice,  by 
which  the  case  is  cognizable)  praying  further  investi-- 
gation  ;  provided  that  no  plea  of  objection  against 
the  line  of  demarcation  laid  down  shall  be  heard  or 
admitted,  excepting  only  such  as  shall  declare  and 
offer  proof  that  at  the  time  of  survey  a  specific 
quantity  of  land,  or  land  with  defined  limits,  was  in 
the   occupation  of  the  Petitioner  cleared  aad  uudei- 
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18^^8.         cultivation,  which,  b^^the  line  of  demarcation  adopted, 

Eajaii       is  placed  within   the   Soonderhms  tract  belonging  to 

"^^^^KoY^^^^  Government.     Every   such   application  so   made  shall 

'^'  be  regarded  as  a  claim  to  hold  the  tract  claimed  free 

The  . 

Commissioner  of  the   pubUc  assessment,    and   shall   be  investigated 

SooNDER-     ^"^  decided   under   the   rules   of    Eegulation    II.    of 
BUNS.        1819,  as  modified  by  this  Eegulation." 

The  first  thing  that  strikes  the  mind  on  reading 
these  enactments  is,  that  as  the  object  of  passing 
them  was  to  make  provision  for  the  immediate  settle- 
ment of  the  limits  of  the  Soonderbuns,  so  that  object 
could  only  be  attained  by  fixing  peremptorily  a  period 
at  which  the  demarcation  of  those  limits  should  be 
final.  The  object  would  be  defeated  if  any  person 
could  come  in  after  that  period,  pleading  infancy  or 
other  ground  for  reopening  the  question  of  boundary, 
since  the  geographical  boundary  line  was  necessarily 
to  be  one  and  the  same  for  all  the  world.  Another 
inference  to  be  drawn  from  these  provisions  is,  that 
the  line  of  demarcation  so  drawn  was  to  be  final  and 
conclusive,  at  least  in  respect  of  all  waste  lands  and 
uncleared  jungle.  The  Petitioner  could  not  be  heard 
to  object  to  the  line  unless  he  declared  and  offered 
proof  that,  at  the  time  of  the  survey,  he  was  in  the 
occupation  of  a  definite  quantity  of  land  cleared  and 
under  cultivation  within  the  line.  ISTor  was  this 
unreasonable.  The  presumption  which  might  arise 
in  other  parts  of  India,  that  jungle  was  within  the 
limits  of  a  settled  zemindary^  would  not  arise  in  the 
case  of  a  zemindary  bounded  by  the  Soonderhuns, 
For  that  tract  of  land  was  advisedly  excluded  from  the 
Perpetual  Settlement ;  and,  therefore,  the  presump- 
tion would  be,  that  the  settlement  in  that  locality  was 
confined  to  the  land  then  in  cultivation.     A  person 
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in  occupation  of  cultivated  land  might,  within  three  I'^^^s. 
months,  do  two  distinct  things:  he  might  pray  for  a  Rajmt 
further   investigation,  which   might  result   in  a  new  i^^^oI^^^cant 

demarcation  of  the    boundary ;    and    he    mio^ht    put  '-'• 

.      ,  The 

forward   his    claim  to  hold  the  particular  lands  free  commissioner 

from  public  assessment,  which  would  lead  to  a  judicial    qoonder- 
investigation  of  his  title.  suns. 

But  as  the  line  defines  the  tract  called  the  Soon^- 
derhims^  and  the  Soonderhims  are  declared  to  be 
extra  the  Perpetual  Settlement,  it  is  diincult  to  see 
how,  after  the  line  had,  on  the  expiration  of  the  three 
months,  become  final,  any  party  could  be  heard  to 
say  that  even  cultivated  lands  within  it  were  part  of 
his  settled  zemindar^/.  Upon  the  whole,  therefore, 
their  Lordships  are  disposed  to  agree  with  the  High 
Court  in  the  conclusion,  that  the  Regulation  was  a 
bar  to  the  Appellant's  suit.  The  decision,  with 
respect  to  the  12,000  heegahs^  does  not  necessarily 
conflict  with  this  view  of  the  Appellant's  rights ; 
'-^  and  the  judgment  in  this  case  will  leave  that 
decision  and  its  practical  effect  untouched."  That 
suit  was  pending  before  the  Commissioner  when  he 
drew  his  boundary  line  ;  and  the  mere  pendency  of 
the  suit  took  it  out  of  the  operation  of  the  Act,  so  far 
at  least  as  it  was  a  claim  to  hold  the  lands  free  from 
further  assessment.  There  was  no  application  within 
the  proper  time  for  a  rectification  of  the  boundary 
line. 

Let  it  be  assumed,  however,  for  the  sake  of  argu- 
ment, that  the  Kegulation  is  not  an  answer  to  this 
suit.  Their  Lordships  would,  nevertheless,  be"  of 
opinion,  that  the  Appellant  has  failed  to  make  out  his 
case,  or  to  establish  the  second  of  the  issues  settled 
in  the  suit. 
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1868.  He  comes  into  Court  under  a  Very  heavy  burthen 

"rI^I^     of    proof.     He  comes  to  set  aside  settlements   made 

BuRoDACANT  ^^-^1^  ^  £^ll  knowledoje  of  the  facts,  without  fraud,  and 

JKoY  ^  , 

V.  by  way  of  compromise    of    a    disputed    right.     The 

•€0MmsswNER  boundary  line  of  Mr.  Dumpier  has  at  least  settled 
Sounder-  ^^^  general  outline  of  the  Soonderbuns,  and  shows 
BUNS.  that  if  the  Appellant's  case  be  true,  his  ^emindary 
must  have  made  a  very  extraordinary  indentation  into 
that  tract  of  country.  The  decision  as  to  the  12,000 
heegahs  is  final  as  to  them,  but  as  to  nothing  more ; 
and  even  as  to  part  of  them  the  Special  Commissioner 
expressed  a  doubt,  whether  they  had  notjjbeen  gained 
by  encroachment  on  the  Soonderhuns.  The  "Appel- 
lant is  claiming  not  only  cultivated  land,  but  many 
thousand  heegoJis  of  jungle  in  the  face  of  the  strong 
presumption  that  jungle  in  that  locality  was  not 
included  in  the  settlement  of  his  zcmindary. 

To  these  presumptions  what  evidence  has  he  to 
oppose  ?  Certain  vague  admissions  of  his  title  made 
by  one  Collector  in  1805  and  1807,  and  by  another 
Ooliector  in  1812  (the  latter  only  being  in  a  suit), 
upon  the  application  of  a  third  party  for  the  Pottah 
'of  some  lands,  of  which  the  precise  position  is  not 
accurately  determined,  and  which  (if  any)  were  at 
most  but  a  very  small  part  of  the  lands  now  in  dis- 
pute. Besides  these  there  is  the  Tummabundee  of 
1826,  which,  at  first  sight,  is  a  more  important  piece 
of  evidence.  But  of  that  document  it  is  to  be 
observed  that,  even  if  it  goes  the  length  of  supporting 
the  Appellant's  present  case  to  its  full  extent  (which, 
as  regards  Lot  221,  it  hardly  does),  it  was  prepared  by 
the  Court  of  Wards  in  the  interest  of  its  minor  ward ; 
and  that  its  value  as  an  admission  by  a  Government 
Officer  is  destroyed  by  the  fact,  that  more  than  a  year 
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before  (lie  date  (2Gth   of  Dccemher,    182G)   wliicli  ifc     J^^ 

bears,   Government  had  commenced  the  suit  for  the       Ea.tah 

resumption  of  the   12,000    hccgaJis,    which   inchided  Sue^dacant 

even  the  hinds  now   admitted  to  belong  to  the  settled  v. 

.  The 

mouznhs.       Their    Lordships,    therefore,    think    that   commissioner 

the  Zillah    Court    was    wrong    in    holding,  that  the    p^^o^.™^. 
Appellant  had  proved,    as    matter    of  fact,  that  the        buns. 
lands  in  question  were  part  of  his  settled  estate. 

Mr.  Field  has,  however,  contended,  that  he  is,  at 
least,  entitled  to  succeed  as  to  the  5,524  hecgahs. 
Their  Lordships,  as  they  have  before  stated,  believe 
them  to  be  included  in  the  settlement;  and  they 
consider  that,  rightly  or  wrongly,  this  parcel  of  land 
has  been  finally  decided  to  be  part  of  the  settled 
zemindary.  They  conceive,  however,  that  no  decree 
can  be  made  respecting  it  in  this  suit.  The  settle- 
ment in  which  it  is  included,  was  entered  into  with 
full  knowledge  that  it  was  so  included,  and  by  way  of 
compromise.  It  may  be  that  its  inclusion  in  the 
settlement  was  part  of  the  compromise,  and  a  con- 
sideration for  more  favourable  terms  of  settlement. 
For  these  reasons,  their  Lordships  think,  that  it  is 
impossible  to  give  in  this  suit  any  particular  relief 
concerning  it.  Upon  the  whole,  then,  their  Lordships 
have  come  to  the  conclusion,  that  the  decree  of  the 
High  Court  dismissing  the  Appellant's  suit  should 
be  affirmed ;  and  they  will  humbly  recommend  Her 
Majesty  to  dismiss  this  appeal  with  costs. 
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Eajaii  Burodacakt  Eoy 


Appellant  y 


akd 


The    Commissioner    of    the 

DESBUNS 


Soo:s' 


Respondent . 


17th  Dec, 
1868. 

Decree  of 
the  High 
Court  de- 
fining "boun- 
daries of  land 
as  forming 
j>art  of  the 
Soonderhuns 
for  revenue 
assessment, 
reversed  on 
appeal, 


On  app>eal  from  ike  High   Coiirt  of  Judicature  at 

Calcutta, 

X  HIS  was  another  appeal  between  the  same  partief^j. 
brought    also    from  a  decision  of  the  Iligh  Court 

(No.  47  of  1859),  which  reversed  the  decree  of  the 
Judge  of  Jessore,  in  favour  of  a  claim  preferred 
by  the  Appellant,  for  confirming  his  possession,  by 
declaration  of  mat  right,  in  8,933  Icegahs  of  land^ 
and  for  removing  an  attachment,  by  setting  aside 
an  Order  of  the  Eevenue  Commissioner  of  the 
Nuddea  District^  for  assessment  of  revenue. 

The  point  in  dispute  was^  whether  the  Appellant 
was  entitled  to  the  lands  in  questian,  known  as  the 
chicks^  Magoorah  Belutter^  and  Jeerhooniah  comprised 
in  chuclij  Delutter^  as  forming  part  of  his  Zemindari/^ 
Fergiinnah  Saliosh,  or  whether  the  Government  W'as 
entitled  to  them,  as  comprised  in  and  falling  withiu 
the  limits  of  the  Soonderhuns. 

^'  Present  : — Members  of  the  Judicial   Committee — The  Eight 
j^Qn.  Lord  Chelmsford,    the  Eight  Hon.    Sir   James   Williauj 
^A^mm"^-^^  Eight  Hon.  SirEitz-Eoy  Kelly  (The  Lord  Chief 
"Exchequer), 
he  Eight  HoHo  Sir  Lawrenee  PeeL 
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After  tlie  case  had  been  opened  by  ^Jf^fl^ 

Eajah 

Mr.  Field,  Q.C,  (with  whom  was  Mr.  Gave),  Bdeoda^ant 

Mr.    Forsyth,    Q.O.,    (with     -wlioin     was    Mr.        the 
Merimh)  """^"^^ 

Intimated  to  their  Lordships,  that  they  could  not,    ^  buns, 
on  the  part   of  the  Eespondent,   maintain  the  judg- 
ment of  the  High  Court, 

The  Eight  Hon.  Lord  Chelimsfohd. 

"We  think  that  nothins:  can  be  more  fair  and  honour- 
able  than  the  course  which  the  Counsel  for  the 
Bespondent  have  thought  proper  to  adopt.  It  is 
undoubtedly  the  duty  of  Counsel,  as  long  as  any 
reasonable  doubt  exists  upon  which  they  may  ask  for 
the  judgment  of  the  Court,  to  maintain  the  cause  of 
their  Client ;  but  when  they  feel  no  doubt,  and  when 
it  is  perfectly  clear,  that  there  can  be  but  one 
judgment  in  the  matter,  and  more  especially  when 
the  case  cannot  be  maintained,  except  by  imputing 
fraud  or  the  want  of  fair  dealing  towards  another 
partj^j  Counsel  are  bound  to  withdraw  from  the 
case.  Under  these  circumstances,  their  Lordships 
can  have  but  one  course  to  adopt,  which  is  to  reverse 
the  judgment  of  the  Court  below  in  this  case,  and  to 
allow  the  appeiil. 
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MussuMAT   Eanee   Sueno   Mo  tee  -     Ajjpellant ; 

AND 


Shooshee   Mokhee  liuRAfONiA   and    ,      „  7    ,  ^ 

others !     I^^^PondetiU.'' 


On   appeal  from    the    High    Court   of  Jadlcature 

Calciilta. 


was   brought 


against 


N  this  case  the  appeal 
decision  of  the  High  Court  at  Calcutta^  reversing  a 
decree  of  the  Deputy  Collector  of  Zillah  Nuddea^ 
passed  in  favour  of  the  Appellant,  under  the  following 
circumstances : — ■ 

On  the  10th  of  Shrabun,  1251  (Juli/,  1844), 
Rajah  Krlshto  Naiith  Rofj^  Bahadoor^  the  Husband 
of   the   Appellant,    who   was    the   then  Zemindar  of 


17th  Dec, 
1868. 

An  auction 

sale,  under 

Ben.  Eeg. 

VIII.  of 

1819,  of  the 

rights  of  Pwz;- 

'iieedars  in  a 

J^  at  nee  talook, 

by  the  Zemin- 
dar for  arrears 

of  rent, 

Y,'as  set  aside 

by  the  Zillah 

Court  for 

informlity 
ill  the  no- 
tices under 
that  Regula- 
tion, and  the 
Puineedars, 

who  had  been  dispossessed,  restored,  witn  mesne  profits  to  be  paid  by  the 
i^urchaser,  during  the  time  they  were  out  of  possession.  The  Zcinind<ir 
then  brouf>-ht  a  suit  against  the  Put  needars  undGr  Act,  No.  X.  of  1859,  to 
2-ecover  the  arrears  of  rent  which  had  accrued  before  and  during  the  time 
thoy  wcTQ  out  of  possession.  The  High  Court  decided  that  ihe  suit,  not 
being  brought  within  three  year's  from  the  time  the  rent  first  became 
due,  was  barred  by  section^  32  of  Act,  No.  X  of  1859.  Such  finding 
reversed  on  appeal  ;  the  Judicial  Committee  holding,  that  the  cause  of 
action  accrued  at  the  date  of  the  decree  reversing  ihe  auction  sale,  and 
that  the  suit  having  been  breught  within  three  years  from  the  date  of 
that  decree,  the  time  had  not  by  Act,  No.  XIY.  of  1859,  run  out. 


at 


a 


The  Eight 


'A'  Present : — Members  of  the  Judicial  Committee 
Hon.  Lord  Chelmsford,  the  Bight  Hon.  Sir  James  William 
Colvile,  and  the  Higlit  Hon.  Sir  Fitz-Eoy  Kelly  (The  Lord  Chief 
Baron  of  the  Exchequer). 

Assessor  : — The  Right  Hon.  Sir  Lawrence  Peel. 


ON    APPKAL    FROM    THK    EAST    liNDlEJS.  215 

Pcrgiuinah   Plasso?;^   in   tiie  ZlllaJi  of   Nttddea,    made         IS68. 
a  putnee  settlement  with    KasJuth   Chunder  liojj^    by    Mussumat 
which  the  Litter  a<^reed  to  take  the  Zemindar//  of  tlje  ^A^^'^:SuI^^•o 

'  Xvi  0  Y  A  iC 

Jlajahj   under  the  provisions  of  Ben.   Eeg.   A^IIL,    of  v. ' 

1819,  at  a  yearly  jumma  of  Ks.  51,500.  Skoosuee 

After  the  making  of  this  agreement  and  before  the    Bukaioxia. 
year   1857,    Rajah  Krlshto  NautJi  llo/j  died,    leaving 
his  Widow,  the  Appellant,  his  heir. 

In    the   month    of     Chcfjte,    1261    {March,    \%h%\ 
there    was    due    to    the    Appellant    a    balance    of 
Es.    3,125   in  respect  of   the  rent  from    Bijsaek   to 
Assia ;  and  a  farther  sum  of  Es.  31,500    for  arrears 
of  j  rent  for  the  succeeding  half-year  from /fijr^'/cVt;  to 
Cheijte^   and  Es.   1,130.    15a.   2p.    for  interest,    mak- 
ing together  the   sum   of  Es.  35,755.  15a.  2p.  ;  and 
she    took   proceedings    to    recover    that    amount    by 
instituting  "a   suit    under   Ben,     Eeg.   Xo.   YIII.  of 
1819,   against  the   Eespondents,  who    claimed   to    bo 
entitled  to   the  Putnee  taloolc  in  various  shares,  under 
the  settlement  made  wuth  Kashuh    Chunder   Rojj^  in 
the  year  1844,  and  ultimately  their  estate  and  interest 
was  put  up  for  sale  b)^  auction,  ixv  June^  1858,   and 
purchased    by     one     Tarinnu per  shad    Ghose,    at     the 
price   of  Es.   60,000,   out  of  which   the  Appellant's 
claim    for    rent    in     arrear,     and  interest     thereon, 
amounting  to  Es.   36,021.  7a.  7 p.,  was  paid,  and  the 
balance  deposited  in  the  Collector's  Treasury. 

Afterwards,  on  the  Sth  of  Februanj,  1^59,  Jud- 
doonaih  Roy^  Srecnauih  Ro?j^  Seetonath  Roij^  and 
Adeetonaiith  Roij^  the  heirs  and  Sons  of  Chun- 
dromohun  Roy^  Tara  Soondree  Burmonea,  the 
guardian  and  Mother  of  Mirgandronaiith  Roy,  a 
minor,  and  Behary  Lall  Roy,  on  his  own  behalf,  and 
as    the    guardian    of    Aushince     Koomar    Roy    and 
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minors,   instituted    a  suit  in 


1S68.        Kaminee    Koomar    llojj 
MussuMAT  ^^^  Civil    Court  of    Niiddcd^    against   tho    Appellant, 
BanekSuhno  \^^.^   Agent,    the   auction    Purchaser,    and    the    other 
^;.  co-sharers,  praying  for  tlie  cancellation  of  the  auction 

Shooshee    g^JQ  r^y^^  f(3j.  ^1^(3  recovery  of  their  share  of  the  Fatnee 
BuEMoxiA.  talook^   on  the  ground  of  various  irregularities   which 
they   alleged  had  occurred  in   the  sale  and  in  the  pro- 
ceedings previous  thereto.     The  case  was  decided  by 
the   Zillah  Judge,    on   the  26th   of   December^    ISGO, 
when  tho  sale  was  cancelled,   and  it  was  ordered,  that 
a  return  of  the  purchase-money,  with  interest,    should 
be  made  to   the   Purchaser,   and    that    the  Plaintiffs 
should  recover  the  mesne  profits  from  the  auction  Pur- 
chaser and  be  put  in  possession,  on  the  ground  that  the 
notices  of  the  sale  required  by  cl.  2,  of  sec.  S,  of  Ecu. 
Eeg.  Xo.  YIIJ.  of   1819,  to  be    scrred  on  each  of  tho 
Tenants  had  not  been  proved  to  have  been  served  on 
the  Plaintiffs.     The   Appellant  appealed  to  the  High 
Court  at  Calcuita^  wlien,  on  the   oOth  of  Junc^  i860, 
the  judgment  of   the  Zillah  Judge   was  upheld,  and  it 
was  ordered,    that   the   auction   Purchaser  should  re- 
ceive back   the  amount  of   the  purchase-money,  with 
interest. 

In  consequence,  the  Appellant  had  to  return  the 
purchase-money  to  the  auction  Purchaser,  who,  in  his 
turn,  was  ordered  to  pay  the  whole  of  the  mesns  profits 
to  the  Fuineedars  without  any  deduction,  so  that  the 
Appellant  was  left  without  any  means  of  satisfying 
the  arrears  of  rent  and  interest  due  from  them  to 
her,  and  which  had  been  temporarily  satisfied  by  the 
proceeds  of  the  sale.  She,  therefore,  instituted  a 
suit,  on  the  5th  of  October ^  1S63,  by  filing  a 
plaint  in  the  Court  of  the  Deputy  Collector  of  Zillah 
JSI'uddea^    under  Act,   IS^o,   X.  of   18 GO,   for  the  pur- 
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pose  of  obtaining  payment  of  the  arrears  of  rent  dae        ^^^S- 
to   licr    for    the  3^ear    1857-1858,   together  with   in-    Mussumat 
tcrest,   amounting  together   to   Rs.    58,493.    Oa.  6p.,  R^neeSurxo 
and  fnrther  interest  until  the  date  of  pa3nnent.  v. 

On   the   8th    of    December-     1863,    the    Defendant,     ^T;"?'™ 
Bltooshee  Mohliee  Bwrmonia^   one  of  the  Eespondents,    Burmox\ia, 
filed   a  written    statement    in    which,    without    dis- 
puting   the    fact    that    the    arrears    sued    for    were 
unpaid,  she    contended,    first,    that,    the  Appellant's 
claim  was  barred  by  section  32    of  Act,  ISTo.  X.   of 
1859,  and  that  the  suit  onglit  to  have  been  brought 
nnder   Ben.    Reg.    YIII.    of    1819,    sec.    17,    cl.   3, 
nnd  not  nnder  Act,    l^.o.  X.  of  1859  ;  secondl}',   that 
when  the   sale   ^vas  set   aside   no   express   Order  was 
made  for  institution  of  a  suit  for  the  arrears  of  rent ; 
and   thirdly,    that   all   events,    the   }?laintiif  was   not 
entitled  to  interest.     Similar  written  statements  were 
filed  by  the  other  Defendants,   Juddoonath  Rojj^  Sree- 
naiiih   lloij^   Seetonaih  B.oy^    Adeetonauth  Roy^    Tarci 
Soondree   Burmonia^    and     Bcroja     Mojjee   Biirmohia^ 
and    by    Ishun    CJmnder    Roy^  Biinmallee  Roy^    and 
Trinmallec  Roy^  and  also  by  Kisio   Naidh  Roy^  Avho 
stated,  that  he  was   a  minor  at   the  time,    and  that  his 
share,  having  been  attached  by  Orders  of  the  Court, 
was  nnder  the  management   of    the   Collector,    who 
offered  to  pay  the  Appellant  his  share  of  the  rents, 
for    which    reason    he    contended   that   he   w^as    not 
liable  to  the  Appellant's  claim  for  interest  on  the 
arrears. 

The  suit  was  heard  on  the  22nd  of  December^ 
1863,  by  the  Deputy-Collector  (Mr.  II,  L,  Harrison^ 
who  held,  that  the  Appellant  was  not  barred  by  the 
law  of  limitation,  inasmuch  as  she  could  not  both 
lake  the  rents  and  sell  the   Putnee  talooh ;  that  &o 
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18G8.        long  as  slie  was  engaged  in  lawfully  defending  a  suit 
]<^£^-g>^:,jf  ^T    ^^  reverse  llio  sale,  she  could  not  possibly  sue  for  the 
Ev^keSuhxo  2>euf,^  audj  therefore,   that  the  cause  of  action  did  not 
V.  accrue  until  the  lijih   of  December ^  1860,  the  date  of 

SnoosiiEE  ii^o  decision  of  the  ZlllaJi  Judi^e,  in  which  case,  being 
BuiaioxiA.  W'ithin  three  years,  the  suit  was  m  time.  The 
Deputy-Collector  also  decided,  that  the  suit  was  pro- 
perly brought  under  Act,  ]^o.  X.  of  I  859,  and  that  tho 
xippellant  was  entitled  to  interest  upon  the  arrears, 
not  only  in  the  case  of  the  other  Defendants  but  also 
iu  that  of  Klsto  NautJi  Rojj^  on  the  ground,  as  to  the 
last-named  Defendant,  that  the  tender  made  by  the 
Collector  was  not  such  as  die  Appellant  was  bound  to 
accept,  and  he  decreed  for  the  full  amount  claimed. 
From  this  decree,  Shoosh^e  Mok/iee  Bunnonia 
and  Klsto  Nciutli  Llo)j  appealed  to  the  High  Court  of 
Calcutta^  and  their  appeal  was  heard  on  the  1  Dth  of 
August^  1884,  before  Messrs.  Bauleij  and  PJiea}\ 
two  of  the  Judges  of  that  Court,  when  the  decision  of 
the  Deputy -Collector  was  reversed,  on  the  ground, 
that  the  Appellant's  claim  was  barred  by  section  32 
of  Act,  Ko.  X.  of  1859.  The  material  part  of  the 
judgment  upon  this  point  v/as  in  these  terms: — ■ 
*'  The  substanticil  ground  of  appeal  to  this  Court, 
is  upon  the  question  as  to  the  limitation  of  time  for 
bringing  the  suit.  The  Plaintiff  urged,  firstly,  that 
the  arrears  were  put  in  abeyance  by  satisfaction 
out  of  the  proceeds  of  the  irregular  sale,  and  revived, 
or  rather  became  a  second  time  due,  when  the  High 
Court  in  1863,  finally  declared  the  sale  to  have  been 
illegal,  and  decreed  restitution  of  the  purchase- 
money,  with  costs.  This  ground  of  contention  is 
untenable,  otherwise  the  Plaintiff  would  be  enabled 
to  take  advantage  of  her  own  WTong.     She  committed 
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a  trespass  in  bringing  to  sale  that  property  with  a       i®^'^- 
defective  notice,   when  it  was  her   duty,   in  law,  to    Mussumat 
have  that  notice   duly  served,   and  cannot   now    be  ^""^^^^^^"^ 
heard  to   say  that  that  trespass   prevented  her  from  v. 

running  against  her  right  of  action.  Secondly,  Mokhee 
slie  maintains  that,  at  any  rate,  her  cause  of  action  Burmonia, 
was  subsisting  at  the  time  of  the  passing  of  the  Act, 
Iso.  X.  of  1859;  and  that  as  she  was  unable,  on 
account  of  the  pending  litigation,  above-mentioned, 
to  sue  during  the  first  portion  of  the  three  years 
prescribed  by  that  Act  for  causes  of  action ;  so 
situated,  she  is  entitled  to  deduct  from  the  com- 
putation of  those  three  years — at  least  so  much  of 
the  time  as  intervened  between  the  passing  of  that 
Act  and  the  decree  of  the  High  Court  on  26th  of 
June  J  1863,  On  this  we  must  observe,  that  the 
words  of  section  32  of  that  Act  are  absolute,  and, 
unlike  those  of  similar  Acts,  do  not  either  expressly 
or  by  implication  admit  of  any  exception  whatever  to 
their  operation.  It  was  urged,  that  the  exceptions 
to  the  limitation  in  Act,  No.  XIY.  of  1859,  may  be 
applied  by  analogy.  But  this  is  not  so,  for  section 
32  of  Act,  ]N"o.  X.  of  1859,  is  a  special  Statute  of 
limitation  of  itself  for  all  cases  coming  under  that 
Act.  Moreov-er,  it  is  not  correct  to  say,  that  this  suit 
could  not  have  been  brought,  pending  the  litigation 
respecting  the  irregular  and  invalid  sale  ;  and  here 
again  she  cannot  claim  any  benefit  from  acts  of  her 
owD,  which  she  ought  from  the  beginning  to  have 
known  were  illegal  or  defective,  or  she  could  at  any 
time  have  sued  and  abided  the  result,  so  saving  her 
time.  The  appeal  must  be  upheld,  on  the  ground 
that  the  Plaintiff's  suit  was  barred  by  section  32  of 
Act,  :N'o.  X.  of  1859." 

VOL.  XII,  F  1 
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The  appeal  was  from  this  decree. 
The    Eespondents    having  put  in  no  appearance, 
the  case  was  heard  ex  parte. 

Mr.  Cave  (Sir   R.   Palmer^  Q.  C,   with  him)  for 
the  Appellant. 

The  tenure  known  in  India  hj  the  name  of  Putnee^ 
or  Patni,  is  one  by  which  the  Occupant  holds  of  a 
Zemindar  J  under  a  Pattah,  or  lease,  a  portion  of  the 
Zemindary  in  perpetuity,  or  for  a  fixed  term,  with  or 
without  the  right  of  hereditary  succession,  and  of 
letting  or  selling  the  whole  or  part  as  limited  by  the 
Pottah ;  as  long  as  a  stipulated  amount  of  rent  is 
paid  to  the  Zemindar^  who  has  the  power  of  sale  for 
arrears  of  rent.  In  conseqiience  of  the  sale  for  the 
arrears  due  by  the  Putneedars  being  set  aside,  the 
Appellant  had  to  return  the  purchase-money  to  the 
Purchaser,  and  the  mesne  profits  were  received  by 
the  Putneedars  from  the  Purchaser.  As  the  arrears 
still  continued  due,  the  Appellant  as  Zemindar 
was  not  affected  by  the  provisions  of  section  32, 
of  the  Act,  No.  X.  of  1859,  which  does  not,  so 
far  as  the  point  of  limitation  of  suits  arises,  apply 
to  the  case.  The  Act  applicable,  is  No.  XIY.  of 
1859,  sections  7  and  14,  which  is  to  be  construed 
by  Ben.  Eeg.  III.  of  1793,  section  14,  which 
enacts,  that  the  rule  of  limitation  there  laid  down 
is  excepted,  when  ^'  good  and  sufiicient  cause"  has 
been  shown,  which  precluded  the  Plaintiff  from 
obtaining  redress.  Here  the  cause  of  action  only 
accrued  at  the  date  of  the  final  decree  of  the  High 
Court  of  the  30th  of  June^  1863,  which  declared  the 
:  auction  sale  void.  The  suit  to  recover  the  arrears  of 
rent  was  brought  in  October^  in  the  same  year.     Such 
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suit  was,  therefore,  not  affected  by  the  above  Acts,      ,J^^^ 
lor  until  the  sale  was  declared  invalid  the  right  to    Mussumat 

c  ,^  1  J  i.  •  RanEESuRNC 

sue  tor  the  arrears  could  not  arise.  Moyee 

V. 

The  Eight  Hon.  Sir  James  W,  Colvile.  Shooshee 

MOKHEE 

The  facts  of  this  case  are  simply  these.  The  Burmonia. 
Appellant  is  a  Zemindar.  Those  whom  she  repre- 
sents had  granted  a  Putnee  talook^  and  the  Putneedars 
had  fallen  into  arrears  of  rent.  The  ZemindaVy 
the  Appellant,  pursued  her  remedy  under  Kegulation 
VIII.  of  181^,  and  brought  the  Talook  to  sale.  It 
sold  for  a  sum  greatly  in  excess  of  the  rent  in  arrear. 
The  Purchaser  was  put  in  possession  of  the  Talook, 
Out  of  the  purchase-money  the  arrears  were  paid,  and 
the  balance,  in  the  ordinary  course,  remained  in  the 
Collector's  hands,  for  the  benefit  of  those  who  were 
entitled  to  it.  A  suit  was  then  brought  to  set  aside 
the  sale  of  this  Putnee  talook^  on  the  ground  of 
irregularity ;  and  we  must  assume  that  it  was  cor- 
rectly set  aside  by  the  judgment  of  the  Court  below. 
The  first  judgment  on  the  case  was  on  the  26th  of 
December'^  1S60.  The  Appellant  brought  her  appeal 
in  the  High  Court;  and  the  final  judgment,  dis- 
missing her  appeal,  was  on  the  30th  of  June^  1863. 
The  effect  of  the  judgment  was,  that  she  had  to  pay 
back  the  purchase-money  to  the  Purchaser,  with 
interest;  that  the  Putjieedars  were  again  put  into 
possession  of  the  Talook  ;  and  that  they  recovered  the 
mesne  profits,  during  the  period  in  which  they  were 
out  of  possession,  from  the  Purchaser.  The  Appel- 
lant then  brought  the  present  suit  for  recovery  of  the 
arrears  of  rent.  She  brought  it  in  the  Collector's 
Court,  as  in  ordinary  case,  and  must,  therefore, 
we  apprehend,  be  taken  to    have    brought  it    under 
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1868.       Act,    'No.    X.  of  1859.     She  was  then  met  by  the 

IVIussTjMAT    defence  that  the  suit  was    out  of  time,  that  it  wa& 

KaneeSurno  barred  by  the    32nd  section    of  that  Act ;  the  con- 

V.  struction  put  on  that  enactment  being,  that  the  suit 

Shoosiiee    g^Q^|(j  \x^Ye  been  brought   within    three    years    from 

MOKUEE  ,.,,  />^i  1 

BxjRMONiA.    the  time  on  which    these    arrears   tirst    became    due, 
viz.,  the   last    day  of  the  year   for  which  the  rents 
constituting   them  had  accrued.     The  result   of  the 
decision  is,  that  she  has  not    only    lost    the   remedy 
which  Ben.  Eeg.  YIII.  of   1819   gave  her,   but  that 
she   has  no  other  remedy  for  those  arrears  of  rent. 
If  that    decision     is   founded    upon    grounds    which 
cannot  be    shaken,  it  certainly   is  a  very  unfortunate 
result,  and  a  result  which    obviously    works  a  great 
injustice  ;  for  the    Putneedars  have  got  back  their 
PutneCj  and  have,  at  the  same  time,  relieved  them- 
selves from  the  obligation  of  paying  for  that  period, 
the  very  rent  upon  which  they  held  it. 

The  case  of  the  Appellant  has  been  argued  on 
various  grounds.  Mr.  Cave  has  argued,  that  this 
clause  is  to  be  qualified  by  introducing  certain 
clauses  of  the  old  Eegulation  of  limitations  of  1793. 
He  has  also  argued,  that  if  those  claims  can  no 
longer  be  imported  into  the  consideration  of  the  case, 
it  falls  within  one  of  the  exceptions  imported  into 
the  existing  Act  of  limitation — the  Act,  'No.  XIY. 
of  1869. 

Their  Lordships  are  of  opinion,  that  if  this  case 
had  arisen  in  an  ordinary  Court  of  Law,  and  that 
the  law  of  limitations  to  be  applied  was  Act,  l^o. 
XIY.  of  1859,  there  could  be  no  doubt  at  all  upon 
the  question ;  and  that  it  would  not  be  necessary  to 
fall  back  upon  the  exception  referred  to  by  Mr.  Cave, 
"because  it  seems  to  their  Lordships  to  be   perfectly 
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clear,  that  the  cause  of  action  accrued  at  the  time  at        ISGS. 
which,  the  sale  having  been  set  aside,  the  obligation    Mussumat 
to  pay  this  sum  of  money  revived ;   and  whether  that  ^^^^yee^^ 
time  be   taken  to  be  the  date  of  the  first  decree,  or  v. 

the  date  of  the  iinal  decree,    the   present   suit   would,     *MokiieT 
in  either  case,  have   been  brought  in  time.     They  do    Burmonia,. 
not,  however,  think  it  necessary  to  decide  that    either 
that  Act,  or  the  particular  expection  in  it^   is  to  be 
brought  in  to  qualify  the  perculiar  and  special  law  of 
limitations  introduced   by   the   Act  of   ]  859,    because- 
they  think   that,   upon   the   fair  construction   of   the 
32nd   section   of   that  Act,   the   time   had   reajly  not 
run.     Their    Lordships'   view    of    the    case    is  this  :; 
that,   upon    the    setting  a.side   of   this   sale,    and  the- 
restoration   of    the  parties   to    possession,    they  took 
back  the  estate,  subject  to   the   obligation  to   pay  the 
rent ;  and  that  the  particular  arrears  of  rent  claimed^ 
in  this  action  must  be  taken   to  have  become  due  in 
the  year  in,  whi^h   that  restoration   to  possession  took 
place.     It   follows,    that  upon   the  language    of  the 
3.2nd  section  of  Act,  No.  X.   of  1859,   the   Appellant 
was  not  barred  from,  her  remedy.     Their  LordshipS; 
further  authorize  me  to  say,   that  they  do  not  concur 
in  the  view  taken  by  the  High  Court,  that  the  Appel- 
lant can  be  said  to  have  committed  an  act  of  trespass, 
because,  when  she  pursued  the  remedy,   which  was 
clearly   competent  to  her  if  it  had   been   regularly 
pursued,   she  inadvertently   omitted  one   of  the  for- 
malities prescribed  by  the  Act,  and  that    her    pro- 
ceedings,    therefore,     became      inoperative.       Their 
Lordships   cannot   treat  this  as  an  act  of  trespass,, 
or  hold  with  the   High  Court,   that  in  bringing  this 
suit  she  is  a  person  seeking  to  take  advantage  of  her 
own    wrong.     They    must    also  respectfully   dissent; 
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18G8.        fi-om  another  statement  of  the  learned  Judges  of  the- 
M^^^^^T     High  Court,  to  the  effect  that  the  Appellant   might 
"^'^MoYEr''  ^^'^^  ^^^^  ^^^'  ^^^^^   arrears  pending   the  proceedings 
V.  to  set  aside  the  sale  of  the  Futnee,     It  is   clear,   that^ 

MoKH™    ^^ti^  ^^®  s^^^  ii^^  b^^^  finally  set  aside,   she  was  in 
BuRMONiA.    the  position  of  a  person  whose  claim   had  been  satis- 
fied ;  and  that  her  suit  might  have   been    successfully 
met  by  a  plea  to  that  effect. 

On  these  grounds,  their  Lordships  are  prepared  to. 
recommend  to  Her  Majesty  that  the  appeal  be  allowed 
with  costs,  that  the  judgment  of  the  High  Court  be 
reversed,  and,  in  lieu  thereof,  that  the  appeal  to  that 
Court  be  dismissed,  and  the  judgment  of  the  Court 
below  affirmed  with  costs. 

An  Order  in  Council  reversing  the  decision  of  the 
Court  below  was  made  thereon. 


Ex  parte   Kisto  Nauth,  Roy. 


# 


2nd  Feb., 
1869. 


^    petition    for    re-hearing    the     above    appeal    was, 
afterwards  presented  by  Kisto  Nauth,  Roy^  one  of  the 
The  re-hear-  parties  to  the  samc 

mg  oi  an  * 

appeal  heard  The  petition  alleged,  that  on  the  19th  of  August^ 
1864,  the  Petitioner  obtained  a,  decree  in  his  favour 
in  the  High  Court  at  Calcutta^  in  a^  suit  brought  by 
the  Appellant,  Mussumat  Ranee  Sumo  Moyee^  against 


appeal 
ex  parte,  on 
whicli  an 
Order  in 
Council  had 
been  made, 

default  in  not  the  Petitioner  and  others,  and.  that  from  that  decree 
conte™|tbe  the  Rauee  appealed  to  England]^  that  in  the  month 
Sinedbf  0^  September,    1867,     the    Petitioner    instructed    his 

the^e^smn-^  *  Persent :- Members  of  the  Jndiical  Committee— The  Eight 

dent,  who  Hon.  Lord  Chelmsford,    the    Right  Hon.    Sir    James  William, 

thel^  ^eaf^  Colvile,  and  the  Right  Hon.  Sir  Joseph  Napier,  Bart. 

re-heard.  Assessor : — The  Right  Hon.  Sir  Lawrence  Peel. 

A  re -hearing   will  not  be  allowed  except  under  very  special  circum- 
stances. 
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Agents  in  England  to  appear  for  him  in  the  appeal,         ^^^^• 
and  take  all  necessary  steps  on  his  behalf,  with  a  view    Mussumat 
of  maintaining   the   decree  of  the  High   Court ;   that     "^  Mqyee 
on  the  23rd  of  October.  1867,    the  Petitioner's  Agents  y- 

attended  the  Privy  Council  Office,  and  made  inquiries     Mokhee 
with  respect   to   the   appeal^    and  were  infornled  that   Burmonia. 
the  record  of   the  appeal   had  not  yet  arrived  in  this  KistoISauth 
country  ;   that  the   Agents  on  the  same   day  wrote  a         ^^^' 
Letter  to  the  Eegistrar  of  the  Privy  Council,  headed 
**  Ranee  Sumo  Moyee^   Appellant ;   and  Kisto  Nauth 
■Roy^  Respondent,"   asking  him  to  give  them   notice 
when  the  transcript  arrived,  and  to  enter  an  appear- 
ance in  their  names    for   the   Petitioner ;    that   the 
appeal   was,   notwithstanding  many   inquiries  by  his 
Agents,  and  every   diligence  on  the  part  of  the  Peti- 
tioner, set  down  for  hearing,  and   ultimately  heard  ex 
parte  in  the  absence  of  the  Petitioner,  and  judgment 
given  on  behalf  of  the  Appellant ;  that  the  Petitioner 
had  ascertained  that  in  the  certificate  of  the  Registrar 
of  the  Indian  Court  accompanying  the  transmission 
of  the  record  to   England  the  title  of  the  appeal  was 
given    ^*  Mussumat   Ranee    Sumo  Mogee  v.    Shooshee 
Mokhee  Burmonia^''   without  adding  the  words  '*  and 
others,  and  that  in  consequence  of  this  omission  and 
mistake  the  appeal  was  entitled  in  the  same  manner 
in  the  record  of  the  Privy  Council  Oj0fi.ce,   and  that 
the  Appellant  having  many   other   appeals  pending 
before  the  Privy  Council,   the   Officers  of  the  Privy 
Council  were  misled  by  such  title,  and  unable  to  give 
your  Petitioner  information   of  the  steps  taken  in  the 
appeal ;  that  there  were  other  parties  Defendants  in 
the  suit,  but  that  the  Petitioner  and  Shooshee  Mokhee 
Burmonia  alone  appealed    from  the  Court   of    First 
Instance  to  the  High  Court,  and  that  in  the  proceed- 
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1868.        ings   in   the  Court  below   the   Petitioner's   ilame  wa^ 

MussuMAT    sometimes  used    first,    and    sometimes    the    name    of 

'^Mo?e''e^'^''  >S/^oo5'A^e    Mokhee     Burmoma ;     and     the    Petitioner 

V.  stated,  that  he  had  used  every  diligence  to  have  the 

MoKHEr    ^PPe^^  argued  on  his  behalf  before  the  Privy  Council^ 

BuRMONiA.    and  submitted   that  a   re-hearing   of   the    appeal  so 

&IST0NAUTH  heard   ex  parte  ought,    under   such  circumstances,  to 

^°^-        be  allowed,  and  prayed  that  he  might  be  at  liberty  to 

appear  to  and  argue  such  appeal, 

Mr.    3Iamsifjj    Q.C.,    and    Mr.    Doijne^    for    the 
Petitioner, 

There  was  a  bond  fide  intention  on  the  part  of  the 
Petitioner  to  appear  and  support  the  decree  made  in 
liis  favour  by  the  High  Court.  He  had  retained 
Counsel,  who  were  to  be  instructed  at  the  hearing  of 
the  appeal.  No  default  can  be  imputed  to  his  Agents 
in  England  for  not  entering  an  appearance,  and  the 
hearing  took  place  under  circumstances  over  which 
iie  had  no  control.  The  Petitioner's  Agents  were 
misled  by  the  name  of  the  Petitioner  being  omitted  in 
the  title  of  the  appeals  transmitted  from  India^  the 
fact  being,  that  there  were  other  appeals  then  pending 
by  the  same  Appellant  in  which  the  Petitioner  was 
hot  a  party.  A  re-hearing  of  an  appeal  head  ex  parte 
in  similar  circumstances  was  granted  in  Rajunderna- 
rain  Rae  v.  Bijai  Govind  Sing  (a);  Dumaresq  v. 
Le  Hardy  (b).  There  the  law  and  practice  in  such 
circumstances  were  investigated,  and  are  fully  stated 
both  in  the  argument  and  judgment,  and  in  the  notes 
appended  by  the  Editor  to  the  report. 

(a)  1  Moore's  P.  C.  Cases,  117.     (b)  1  Moore's  P.  0.  Cases,  127. 
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Mr.  Gave,    for   Mussiimat   Ranee    Sumo    Moijee^       1868. 

opposed :  M^JI^AT 

EaneeSurko 
Nothing  is  shown   to  entitle  the  Petitioner  to  the      Moyee 

extraordinary  relief  now  asked  for,  and  there  does  not    Shooshee 
appear  to  have  been  a  ^o/^^ /t/^  intention  to  enter  an   ^^^^khee 

1       •  ,1  ..-11  .-^      -,  .  BURMONIA^ 

appearance,  no  step  being  taken  until  the  Order  m         

Council  was  made  reversing  the  decree  of   the  Court  ^^^^\oy!^^" 
below.     In  such  circumstances,  the  Court  will   adopt 
the  rule  laid  down  in  The  Singajwre  and  The  Hehe  (a)  ; 
The  Montreal  Assurance  Compani/  v.  McGillivray  {b) ; 
Motz  V.  Moreau  (c) ;  and  refuse  the  application. 

Judgment  was  reserved,  and  now  delivered  by  eth  Feb.,- 

Lord  Chelmsford.  • — -' 

This  is  a  petition  for  the  re-hearing  of  an  appeal 
from  a  decree  of  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal,  which  was  heard  ex  parte 
on  the  appearance  of  the  Appellant  alone,  and  in 
which  their  Lordships  agreed  to  recommend  to  Her 
Majesty  that  the  appeal  should  be  allowed,  and  the 
decree  of  the  Court  below  be  reversed. 

The  Petitioner,  one  of  the  Eespondents  in  the 
appeal,  prays  for  a  re-hearing,  on  the  ground  that 
he  had  fully  intended  to  appear  in  support  of  the 
decree  and  had  given  instructions  to  his  Agents  in 
England  to  enter  an  appearance  for  him,  and  take 
all  necessary  steps  for  maintaining  the  decree,  but 
that  neither  he  nor  his  Agents  had  any  notice  that 
the  appeal  had  been  entered,  nor  were  they  aware 
of  its  having  been  fixed  for  hearing  until  after   the 

(rt)  4  Moore's  P.  C.  Cases  (N.S.).  271  ;  S.  C.  LawEep.  I  P.  Q.,  378. 
(h)  13  Moore's  P.  0.  Cases,  125.  {c)  13  Moore's  P.  C.  Cases,  376, 
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V, 

Shooshee 

MOKHEE 
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1868.       hearing   had   taken   place,   and  the   report    made  io 

MussijMAT  Her  Majesty  in  Council  had  been  agreed  to. 

BaneeSurno      jn  support  of  the  petition  the   case  of  Rajimder' 

narain  Eae   v.   Bijai    Govind    Sing   (a)    was    relied 

upon  to  show,  that  it  is  competent  to  their  Lordships, 

BuRMONiA.  even  after  a  report  to  the  King  and  the  confirmation 

KisTo  nauth  of  the  report,    to  recommend  that  there   shall  be  a 

^oY-       re-hearing. 

Such  an  unusual  indulgence,  however,  ought  never 
to  be    granted   except   under    very    special  circum- 
stances,  and  only  where  the  ex  parte  hearing  has  not 
been  occasioned  by  any  default  in  the  party  applying 
for  a  re-hearing.     The   case  referred  to  was  one  of 
this   exceptional    character.       The    hearing   was    e:v 
parte  upon  the  appearance  of  the  Eespondent  alone, 
and  the  Committee,  adopting  a  form  of  Order  which 
had  been  used   on  previous    occasions,  afhrmed   the 
decree  of  the  Court  below,  and  dismissed  the  appeal 
with  costs.     Upon  a  petition  by  the  Appellants,  pray- 
ing to  have  the  Order  for  dismissing  the  appeal  and 
affirmance  of  the  judgment  recalled,   and  for    leave 
to  prosecute  their  original  petition  of   appeal,  their 
Lordships  considered,   that  a  simple   dismissal  was  to 
be  regarded  as  the  Order  which  must  have  been  in 
their  contemplation,   and  that  no  more    could  have 
been  intended  in  substance,   although  the  objection- 
able form   importing  affirmance  was  followed.     And 
upon  the  application  for  a  re-hearing,  Lord  Brougham, 
in   delivering  the   opinion   of   the  Committee,  stated 
that  the  case  for  indulgence  was  a  strong  one,   pro- 
vided there  was  power  to  grant  the  application.     The 
parties  were  infants   under  the   Court  of  Wards  in 

(a)  1  Moore's  P.  0.  Cases,  117, 
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Calcidia^   and    appeared    by    a    public    functionary     ^  i^^^- 
through  the  appointment    of    that    Court  as  their    Mussxjmat 
guardian  ad  litem ;   this  person  neglected  the  case  I^^neeSurno 
altogether,  and  not  only  did  not  provide  funds  for  carry-  v. 

ing  it  on,  but   absconded  with  the  fund  in  his  hands     mokheiT 
which  had  been  allowed  for  the   expense   of  the  suit,   Buumonia. 
and  he  was  not  to   be   found  when  the  Agent  here  kisto  nautk 
desired  to  communicate  with  him,  nor  had  he  since        ■^^^' 
returned.     Their  Lordships,   therefore,  thought  ^'  in 
the  particular  circumstances  of  the  case,''  His  Majesty 
should  be  advised  to   amend  the  Order,  and  to  let 
in  the  Appellants  to  be  heard,  notwithstanding  the 
dismissal,  that  is  to   say,    ^'  to  restore   the    appeal," 
but  the  conditions  were   imposed  of  payment   of  the 
Kespondent's  costs  occasioned   by  the  default  at  the 
time  of  the  ex  parte  report,   and  also  by  the  applica- 
tion for  a  re-hearing. 

In  the  present  case  it  cannot  be  truly  alleged,  that 
the  ex  parte  hearing  took  place  without  any  default 
on  the  part  of  the  Petitioner  or  his  Agents. 

The  appeal  was  from  a  decision  of  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal^  in  favour 
of  the  Defendants,  in  a  suit  in  which  Mussiimat  Ranee 
Sumo  Moyee  was  Plainti:ff,  and  Shooshee  Mokhee  Bur- 
monia^  the  Petitioner,  Kisto  Nauth  Boy^  and  several 
others,  were  Defendants, 

In  the  certificate  of  the  Eegistrar  of  the  Court 
accompanying  the  transmission  of  the  Eecord,  the 
only  Defendant  named  in  the  title  of  the  appeal  was 
Shooshee  Mokhee  Burmonia^  without  the  addition  of 
the  words  ^'  and  others ;"  but  in  the  record  itself 
the  words  '^  and  others"  were  added  to  the  name  of 
the  Defendant.  The  Petitioner's  instructions  to  his 
Agents    probably  named    only  himself    as  the  Ee- 
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sponclent  in  appeal,  because  a  Letter,  dated  the 
23rd  of  October  J  1867,  was  written  by  them  to 
the  Eegistrar  of  the  Privy  Council  in  these 
words  : — 

^'  Ranee  Shurno  Moyee^  Appellant^ 

and 

Kisto  Nauth  Iloy^  Eespondent, 

In  appeal  from  Bengal. 

^'  We  are  instructed  on  behalf  of  the  Respondent 
in  the  above  appeal,  and  shall  be  obliged  by  your 
giving  us  notice  when  the  transcript  of  proceedings 
arrives  in  this  Country,  and  by  your  entering  an 
appearance  in  due  time  in  our  names  on  behalf  of 
the  Respondent." 

The  Agents  made  inquiries  at  the  Council  Office 
on  the  day  this  Letter  was  written,  and  also  subse- 
quently in  the  same  month  of  Octoher^  whether  the 
record  in  the  appeal  had  arrived.  As  there  was  no 
appeal  with  the  title  named  in  the  Letter,  they  were 
of  course  answered  in  the  negative.  The  misinfor- 
mation as  to  the  non-arrival  of  the  proceedings  in 
this  Country  was  owing  to  the  inaccurate  description 
of  the  appeal  given  by  the  Petitioner  to  his  Agents, 
This  inaccuracy  is  inexcusable,  because  he  knew 
perfectly  well  that  there  were  many  other  Respon- 
dents beside  himself,  and  that  his  name  did  not 
stand  the  first  amongst  the  Defendants  in  the  title  of 
the  suit.  All  the  ignorance  of  the  proceedings  taken, 
on  the  part  of  the  Appellant  resulted  from  the  Peti- 
tioner having  thus  originally  misled  his  Agents  in 
his  instructions  to  them.  The  Agents  themselves, 
too,  are  not  wholly  free  from  blame.  They  should 
pot  haye  been  satisfied  with  having  requested  the 
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Eegistrar  to  give  them   notice  of   the  arrival  of  the     ^  isos. 
proceedings,  which  it  was  no  part  of  the   duty   of  his    Mlssumat 
office  to  do,  but  they  should  have  examined  for  them-    '^^xoyee^^ 
selves  at  the   Council   Office,    and,   having   the   name  v. 

of  tho  Appellant  accurately  given,   they  would  have     mokhee 
ascertained  that  there    was  an    appeal    by  him,  and    Burmonia, 
upon  the   production    of  the   proceedings   they   would  kisto  nautk 
have  found  that  to  the  name  of  the  Eespondent  there  ^''^' 

were  added  the  words  "  and  others,"  which  would 
have  led  to  a  further  examination,  and  to  the  dis- 
covery that  it  w^as  the  appeal  in  which  the  Petitioner 
was  interested,  and  in  which  they  were  .  iutructed 
to  appear  for  him.  Under  these  circumstances,  to 
grant  the  indulgence  of  a  re-hearing  to  the  Petitioner, 
\vould  be  to  give  him  the  benefit  of  his  own  and  his 
Agents'  default. 

It  is  necessary  to  distinguish  this  case  from  that  of 
McLeary  v.  Hill  and  others,  which  was  heard  by  this 
Committee  on  the  30 th  of  June^  1868,  and  in  which 
their  Lordships  intimated  their  opinion,  that  the 
decree  appealed  from  ought  to  be  varied  and  amended, 
and  directed  minutes  of  the  proposed  report  to  be 
prepared  by  the  Counsel  for  the  xippeltant.  This  was 
accordingly  done,  and  on  the  2nd  of  July  the  minutea 
were  approved  and  adopted  by  their  Lordships,  and 
were  afterwards,  on  the  7th  of  July^  submitted  to  Her 
Majesty  for  approval.  Immediately  after  the  Order 
in  Council  had  been  made,  the  Eegistrar,  in  drawing 
the  final  Order,  discovered  that  the  Appellant's. 
Solicitor  had  omitted  to  take  out  and  issue  the  usual 
process  requiring  four  out  of  the  five^Eespondents  to 
appear  to  the  appeal,  although  he  had  issued  the 
regular  process  against  the  fifth  Eespondent.  The^ 
Eegistrar  reported  this  fact  to  their  Lordships,  and 
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on  the  10th  of  July  their  Lordships  reported  to  Her 
Majesty  that  the  Order  of  the  7th  of  July  ought  to 
be  revoked.  The  appeal  then  stood  over  for  further 
directions,  and  the  Appellant  was  ordered  to  serve  a 
personal  notice  of  the  appeal  on  each  of' the  four 
Eesdondents  who  had  not  appeared. 

The  distinction  between  this  case  and  the  present  is, 
that  in  McLeary  v.  lUll  and  others,  the  Appellant 
had  neglected  to  take  an  essential  step  in  the  appeal, 
and  was,  therefore,  not  entitled  to  set  down  the  ease 
ex  parte  as  against  the  Respondents.  In  the  present 
case,  although  no  appearance  had  been  entered  on 
behalf    of   the    Eesponderts,   or  either  of  them,   the 

Appellant  had  done  all  she  was  required  to  do  by  the 
practice  and  rules  of  the  Judicial  Committee,  and 
the  omission  and  neglect  is  that  of  the  Petitioner, 
who  now  asks  for  a  re-hearing  of  the  appeal.  The 
petition  must  be  dismissed  with  costs. 


I 
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Rajah  Suttosuheun  Ghosal      -         -     Appellant^ 

ANB 

MoHESHCHUNDER  MiTTEK    -  -         ^     Respondent) 

AND 

Eajah  SuTTostiRRUN  Ghosal      -         -     Appellant^ 

AND 

Tarinke  Chunder  Ghose  -         -     Respondent,^ 

On    appeal  from   the  High     Court   of  JudicaAure    at 

Calcutta* 


1868.  "' 


A  Purchasei? 


X  HESE  several  appeals  involved  the  same  question,     isth  Dec. 

and  related  to  the  right  of   the   Respondents,   pro- 

prietors  in  certain  shares   of  a  permanently  settled  ^^\    ^^^^ 

^  Present :— Members   of   the  Judicial    ^o?nmitfee— The  B,ig\it  ^^^^^^^f^^^^ 
Hon.    Lord   Chelmsford,    the  Eight  Hon.    Sir  James  William  at  an  auction 
Colvile,    the    Eight  Hon.  Sir  Fitz-Eoy  Kelly  (The  Lord  Chief  ^^^^'  ^^^^^^ 
Baron  of  the  Exchequer).  of 'l*822^for  ' 

Assessor  :— The  Eight  Hon.  Sir  Lawrence  Peel.  arrears  of 

.  .  ,  .  Government 

revenue), has  no  power  as  such  auction  Purchaser  to  enhance  the  rent  of 
a  holder  of  lands  in  the  Tahok,  who  is  inpossession  under  a  title  founded 
onaFottah,  or  Lease,  dated  in  1786  (before  the  Decennial  Settlement),  at 
a  fixed  and  invariable  rent  paid  at  and  since  the  date  of  such  FottaJi 

Held  further,  following  Baboo  Oopal  Lull  Thakoor  v.  Teluck  Chunder 
^«i:  (10  Moore's  Ind.  App,  Cases,  191),  that  the  absence  of  words  of 
limitation  in  the  Pottah  which  create  an  Istemrari  tenure,  was  supplied 
by  evidence  (1)  of  long  and  uninterrupted  enjoyment  at 'a  fixed  rent ' 
and  (2)  of  the  descent  of  the  tenure  from  Father  to  Son ;  by  which  the 
hereditary  character  was  to  be  legally  presumed. 

With  respect  to  the  rights  of  Purchasers  under  an  auction  Sale  for 
arrears  of  revenue  by  force  of  sections  30,  31,  32,  and  33  oiBen.  Keg.  XI 
of  1822.  Held,  that  those  enactments  are  repealed  by  Act  No  XII  of 
1841  and  the  latter  Act  by  Act,  No.  I.  of  1845,  which  is  confiued  to 
*'  luture  sales     under  that  Act. 

The  case  of  Fanee  Smmomojiee  v.  Maharajah  Sutteeschwider  Foy, 
Bahadoor  (10  Moore's  Ind.  App.  Cases,  123)  reviewed  and  approved 

Whether,  section  o  otBen.  Keg.  XLIY.  of  1793,  can  be  held  in  force  for 
any  purpose  but  that  of  declaring  the  general  principles  upon  which 
subsequent  legislation  has  proceeded,  namely,  putting  a  Purchaser  at 
an  auction  sale  for  arrears  of  revenue,  in  the  position  of  the  party  with 
Whom  the  Perpetual  Settlement  of  the  estate  was  made.     Qucere  i 
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7\dook  in  the  Twentj^-four  PerguniHihs  to  enhance 
the  rent  payable  by  the  Appellant  to  them  for  lauds 
held  by  him  as  their  tenant. 

One  of  the  suits  was  brouGrht  by  the  first  Ee^ 
spondent  as  the  proprietor  of  a  10  annas  and  10  g. 
share  in  the  Talooh  against  the  Appellant  to  enhance 
his  rent,  and  tlie  other  suit  was  brought  by  the 
second  Eespondent,  the  owner  of  a  5  annas  and 
10  g.  share  in  the  same  Talook  against  the  Appellant 
for  the  same  purpose.  The  Eespondents,  in  both 
suits,  claimed  all  the  rights  and  powers  of  avoiding, 
and  annulling  tenures  and  enhancing  the  rent  cou^ 
ferred  on  Purchasers  of  a  Talook  or  Zemindary  at  a 
public  sale  for  arrears  of  Government  revenue,  under 
Ben.  Eeg.  XL  of  1822,  as  deriving  their  title  through 
the  original  Purchaser  at  such  sale. 

The  Appellant's  case  was,  that  an  invariable  fixed 
and  uniform  rent  had  been  paid  under  a  Poitah.,  or 
lease,  dated  in  1786,  ad.,  before  the  Decennial  Settle- 
ment, for  a  period  of  seventy-three  years,  by  him 
and  his  predecessors,  fj'om  whom  he  derived  title 
by  hereditary  succession  ;  which  fixed  rent  had  been 
acquiesced  in  by  the  Talookdars,  for  the  time  being, 
down  to  the  institution  of  the  above  suits,  and  he 
contended,  that  it  w^as  not  competent  to  either  of 
the  Eespondents  to  enhance  his  rent. 

The  S  udder  Ameen  (Baboo  Norotun  3Iullick) 
before  whom  the  suits  were  in  the  first  instance 
tried,  decided,  that  the  Pottah  was  genuine  and 
operative,  and  that  as  under  it,  for  a  period  of  up- 
wards of  sixty  years,  and  before  the  Decennial  Settle- 
ment, rent  had  been  paid  by  the  Appellant,  and  those 
under  whom  he  derived  title,  at  a  uniform  rate  the 
rent  could  not  be  enhanced.     On  appeal,    KoonjooloU 
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Bannerjee  the  Principal  Siidder  Ameen^  in  efect, 
affirmed  the  finding  of  the  Lower  Court  as  to  the 
genuineness  of  the  Pottah^  but  held,  that  there  was  no 
express  limitation  in  it,  that  it  should  be  held  here- 
ditary, without  increase  of  rent,  and  that  it  could 
not  be  considered  as  3Iourassee ;  that  the  land 
included  in  the  Pottah  was  not  proved  to  have  been 
held  at  a  uniform  rent  for  tv/elve  years  before  the 
Decennial  Settlement,  and  that,  therefore,  it  was 
not  exempt  from  assessment,  and  accordingly  so  far 
reversed  the  Lower  Court's  decree,  and  ordered  an 
assessment  of  the  lands  of  the  Appellant.  The 
High  Court  at  Calcutta^  consisting  of  Messrs.  Kemp 
and  Seton-Karr^  on  special  appeals  from  decrees 
founded  on  this  finding,  affirmed  the  same.  The 
present  appeals  were  from  their  decision. 

The  Eespondents  not  appearing,  the  appeals  were 
heard  ex  parte. 

Sir  R,   Palmer^    Q.  C,   and  Mr.   LeitJi^   for  the 
Appellant  in  each  appeal, 

Eeferred  to  the  following  cases  : — 

FirstjOn  the  question  of  the  right  of  the  Eespondents, 
as  Zemindars^  to  enhance  rent  held  in  Putnee  tenure, 
Ranee  Surnomoyee  v.  Maharajah  Sutteeschunder  Roi/^ 
Bahadoor  [a) ;  secondly,  as  to  the  application  of  the 
law  of  limitation  to  such  tenure  in  a  suit  for  enhance- 
ment of  rent,  and  the  effect  of  the  Government  sale  law 
in  respect  to  the  right  of  auction  Purchasers,  Bahoo 
Gopal  Lall  Thakoor  v.  Teluck  Chunder  Rai  (b) ; 
Ber/umher  Mitter  y.  Ramsoonder  Mitter  {c) ;  and  Ben, 

{a)  10  Moore's  Ind  App.  Cases,  123, 
{h)  10  Moore's  Ind.  App.  Cases,  183. 
\c)    7  Ben,  Sud.  Dew.  Ad.  Eep.  617. 
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Eegs.  V.  of  1812,  see.  9;  XL  of  1822^  sees.  30^  31, 
32,  33;  Acts,  ]N"o.  XIL  of  1841,  ms.  I.  X.  of  1845, 
and  Nos.  X.  &  XI  of  1859 ;  and,  thirdly,  they  insisted, 
that  the  dealings  with,  and  the  hereditary  character 
of  the  tenure  under  which  the  Appellant  and  his  pre« 
decessors  had  held  the  land,  supplied  the  want  of 
words  of  limitation  in  the  PottaJi ;  Baboo  G opal  Loll 
ThaJcoor  v.  Teluch  Chunder  Rai  (a). 

Their  Lordships'  judgment^  in  both  appeals,  was 
pronounced  by 

The  Eight  Hon.  Sir  James  W.  Colyile. 

The  question  raised  on  these  appeals  is,  whether 
the  Eespondents  (being  the  Plaintiffs  in  two  different 
suits)  have  established,  as  against  the  Appellant, 
their  right  to  enhance  the  rent  payable  by  him  in 
respect  of  134  leegahs  and  2~  cotiahs  of  landj 
situate  in  the  Twenty-four  Pergunnahs. 

This  parcel  of  land  is  alleged  in  both  suits,  to 
form  part  of  a  zemindar y^  of  which  somewhat  more 
than  ten  undivided  sixteenths  belong  to  Moheshchim- 
der  Mitter,  the  Eespondent  on  the  first  appeal,  and 
the  remainder,  being  somewhat  less  than  six  sixteenths, 
belong  to  the  Eespondent  in  the  second  appeal,  or, 
rather,  his  Master,  Degimiber  Mifter, 

Moheschunder  31itter  claims  title  to  his  portion  of 
the  zemindar g  as  the  Kephew  e:v  parte  maternd^  and 
representative  in  estate  of  one  Qunganarlan  Ghosal, 
who  purchased  it  at  a  sale  for  arrears  of  Govern- 
ment revenue  in  1839,  and  died  in  1851.  Degimiber 
Mitter^s  title  to  his  portion  is  derived  through  several 

{a)  10  Moois's  Ind.  App,  Cases,  19L 
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successive  alienations  from  some  person  who  pur- 
chased that  portion  at  a  similar  sale  in  1837.  From 
the  fact  that  these  undivided  portions  of  the  zemin- 
dart/  were  thus  sold  at  different  Government  sales, 
it  is  to  be  inferred,  that  before  those  sales  they 
were  held  by  different  parties,  each  of  whom  was 
separately  liable  for  his  share  of  Government 
revenue. 

In  these  circumstances,  the  two  3Iitters  have 
brought  separate  suits  for  the  enhancement  of  the 
rent  of  the  lands  in  question ;  and  for  the  purposes 
of  these  appeals,  their  Lordships  will  assume,  that 
in  the  Courts  below  they  have  been  properly  held 
entitled  so  to  do,  though  there  certainly  appears  to 
have  been  a  well-grounded  objection  to  the  form  in 
which  the  plaints  were  originally  framed. 

In  each  case  the  Plaintiff  rests  his  claim  to 
enhance  on  the  statutory  rights  of  a  Purchaser  at 
an  auction  sale,  meaning  thereby,  a  sale  for  arrears 
of  Government  revenue ;  and  the  Eegulation  under 
which  each  of  the  sales  in  question  took  place  was 
Ben.  Keg.  XI.  of  1822. 

The  defence  in  the  two  suits  was  very  much  the 
same.  The  Appellant  insisted,  that  of  the  land  in 
question,  67  heegahs  and  3  cottahs  had  been  held  by 
him  and  his  ancestors  under  a  Pottah^  dated  in  1786, 
at  a  fixed  rent  of  S.  Es.  163.  13a.  lOp. ;  that  of  tho 
rest  of  the  lands,  42  heegahs  and  14  cottahs  were 
Lalchiraj ;  and  the  remainder,  either  including,  or, 
perhaps,  with  the  exception  of  a  very  small  portion 
which  had  been  resumed  by  Government  as  a  towing- 
path,  was  held  by  him  as  part  of  a  different  Talooh^ 
under  one  Ramtonoo  Dutt,  He  further  insisted,  that 
the  suits  were  barred  by  lapse  of  time,  twelve  year^ 
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having  in  each  case  elapsed  since  the  date  of  the 
purchase  at  the  auction  sales.  And,  in  Dcgumler 
Mitier^s  suit,  he  further  questioned  the  right  of  one 
who  was  a  mere  Purchaser  by  private  contract  from 
one  who  had  bought  at  a  Government  sale  to  insti- 
tute such  a  suit.  He  also  raised  the  question, whether, 
the  suit  ought  not,  under  cl.  7  of  the  25rd  section 
of  Act,  No.  X.  of  1859,  to  have  been  brought  in 
the  Collector's  instead  of  the  Zillah  Court. 

Their  Lordships  think  it  will  be  convenient,  in  the 
first  instance,  to  consider  the  Eespondent's  claim  to 
enhance,  as  if  all  the  lands  in  question  were  covered 
by  the  Pottah  of  1786. 

Both  the  Courts  below,  which  dealt  with  the  ques- 
tions of  fact,  have  affirmed  the  genuineness  of  that 
Pottah^  and  their  Lordships  see  no  reason  for 
impeaching  it. 

Again,  though  the  document  is  not  in  the  form  of 
the  ordinary  instruments  which  create  an  Istemrari 
tenure,  it  is  in  terms  a  grant  of  the  lands  at  a  fixed 
rent,  for  it  specifies  the  sum.  And,  upon  the  prin- 
ciple laid  down  by  this  Committee  in  the  case  of 
Bahoo  Gopal  Lall  Thakoor  v.  TelucJc  Chunder  Bai 
(10  Moore's  Ind.  App.  Cases,  191),  the  absence 
of  words  importing  the  hereditary  character  of 
the  tenure  is  here,  as  in  that  case,  supplied  by 
evidence  of  long  and  uninterrupted  enjoyment,  and 
of  the  descent  of  the  tenure  from  Father  to  Son, 
whence  that  hereditary  character  may  be  legally 
presumed. 

Upon  the  evidence  their  Lordships  have  no  doubt, 
that  at  the  date  of  the  earliest  of  the  Government 
sales,  those  whom  the  present  Appellant  represents 
were,  by  virtue  of  the  Pottah^  in  possession  of  the 
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land  which  it  covers  at  a  fixed  rent,   under  a  sub-       ^^68. 
tenure  upon  the  then  Zemindars.  Eajaii 

It  follows,  that  the  Eespondent's  right  to  enhance  ^"uhos^al'"^ 
the  rent,  which  implies  a  right  to  vary  the  terms  of     ^  ^• 
the  sub-tenure,   and  to   set  it  aside,   if  that  title  to     ciiux\deii 
enhance    be    disputed    on  crrounds    inconsistent  with      ^  VJ,^^'' 

■J.  o  AND 

the  obligations  of  such  a  dependent  tenure,   must,  if       Rajah 

•i  •  n        1  1  1  T  -x       i  SUTTOSUKRUN 

it  exists  at  all,  depend  upon  the  peculiar  and  statutory       Ghosal 
powers  acquired  by  a  Purchaser  at  a  sale  for  arrears     Taiuxeb 
of  revenue.     And  accordingly,   both  in   the    plaints     Chunder 
and   in   the   notices    given    in    pursuance    of    Ben. 
Eeg.  y.  of   1812,  sec,   9,   those  powers  are  put  for- 
ward as  the  foundation  of  the  right. 

The  first  question,  then,  is — -Are  the  Eospondents, 
or  is  either  of  them,  entitled  to  exercise  those  powers  ? 
That  neither  is  so  entitled  has  been  strongly  argued 
by  the  learned  Counsel  for  the  Appellant,  upon  the 
following  among  other  grounds.  The  sales  took 
place  under  Ben.  Eeg.  XI.  of  1822  ;  and  the  rights 
of  the  Purchasers  through  whom  the  Respondents 
claim  were  defined  by  the  30th  and  three  following 
sections  of  that  Eegulation.  Those  enactments  were 
repealed  by  the  1st  section  of  Act,  I^o.  XII.  of  1811  ; 
and  all  the  provisions  of  that  Act,  with  the  exception 
of  the  first  and  second  sections,  were  again  repealed 
by  Act,  No.  I.  of  1845,  which,  as  modified  by  some 
subsequent  iVcts,  is  the  existing  sale  law.  Xeither 
of  the  two  last-mentioned  Acts  contains  any  saving  of 
rights  acquired  under  the  Acts  which  it  repealed  ; 
and  though  each  gave  to  Purchasers  at  sales  for 
arrears  of  Government  revenue  powers  equal  to  or 
even  larger  than  those  given  by  the  repealed  Acts,  it 
expressly  limited  those  powers  to  Purchasers  at  future 
sales,  i.e.^    ^'  sales  under  this    Act."     The    Ecspon- 
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cleats,  therefore,  cannot  invoke  Eegulation  XI.  of 
1822,  as  the  foundation  of  their  alleged  rights, 
because  that  has  been  absolutely  repealed  ;  and  they 
cannot  call  in  aid  the  subsequent  Acts,  because  they 
have  given  no  power  to  Purchasers  at  sales  which 
took  place  before  they  w^ere  passed. 

This  point,  though  it  seems  to  have  been  over- 
looked in  many  cases  in  Indicia  is  not  now  adjudged 
here  for  the  first  time.  It  was  fully  considered  and 
determined  by  this  Committee  in  the  case  of  Bailee 
Siuiiomoyee  v.  Maharajah  Sutteeschunder  Rojj^  Baha- 
door  (10  Moore's  Ind.  App.  Cases,  123).  The  Judges 
of  the  High  Court  have  attempted  to  distinguish 
that  case  from  the  present,  on  the  ground  that  in  the 
former  the  sale  relied  upon  was  made  under  Ben.  lieg. 
XLIV.  of  1793.  But  that  statement  proceeds  upon 
a  misapprehension  of  the  facts  of  the  earlier  case. 
In  that,  as  in  these,  the  sale  on  which  the  power  to 
enhance  depended  had  taken  place  under  Ben,  Eeg. 
XI.  of  1822  ;  and  it  was  not  until  they  found  that 
they  could  not  support  their  case,  either  on  that 
repealed  Eegulation,  or  on  the  subsequent  Acts,  that 
the  learned  Counsel  for  the  Eespondent,  the  Maha- 
rajah^ fell  back  upon  the  5th  section  of  Ben.  Eeg. 
XLIV.  of  1793,  which,  though  suspended  by  the 
subsequent  Legislation  on  the  subject,  had  never 
been  expressly  repealed. 

Their  Lordships  must  also  observe,  that  in  the 
judgment  delivered  in  that  case  it  was  carefully  con- 
sidered, whether  a  sale  for  arrears  of  revenue  of  itself 
merely,  and  without  any  act,  proceeding,  or  demon- 
stration of  will  on  the  part  of  the  Purchaser,  altered 
the  cliaracter  of  the  tenure.  And  it  w^as  decided, 
that    the  sale  law  had  not   ''  that  b^i'<l  and   rigid 
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character."     It  is  true  that  the  juclgmept,  assuming       iscs. 
that  the  powers  given  by  Ben.  Eeg.  XI.  of  1822  had      Bajau 
been  swept  away  by  the  repeal  of  that  Eegulation,  ^""eS^^^^f 
dealt  only  with  the  effect  of  a  sale  under  Eeg.  XLIY.     ,^  «'• 
of  1793.     But  what  is  laid  down  concerning  such  a     chuxdee 
sale  may,   even  u  fortiori^   be   predicated  of   a   sale     ^^^^J^^^' 
under  any  of  the  subsequent  sale  laws,  and,  in  par-      Rajah 
ticular,  of  one  under  Eegulation  XI.  of  182"^.     For  '    Ghosal 
the  words  of  the  Eegulation  of  1793   (sec.  5)  are,     t^,Jj^j.e 
that   all  engagements  of    the  former  proprietor,    and     Chu^lbeb 
all  under- tenures  granted  by  him,  shall   ''  stand  can- 
celled from  the  day  of  sale ;''  whereas  the  Eegulation 
of  1822   (sec.   30)  enacts,   that   *^  all   tenures   which 
may  have  been  created  by  the  defaulter  or  his  pre- 
decessors, being   representatives  or  assignees  of  the 
original  Engager,   as  well  as  all  tenures  which   the 
first  Engager  was  competent  to  set  aside,  alter,  or 
renew,  shall  be  liable  to  be  avoided  and  annulled  by 
the   Purchaser,    &c.,'' — expressions    which,  far   more 
strongly  than  those  of  the  earlier  Eegulation,  import 
that   the  estate   is  not,    upon   a   sale  for   arrears  of 
revenue,    necessarily   and   ipso    factoj   changed  in  its 
nature  and  incidents,     And^  if  this  be  sOj  the  repeal 
of  the  Eegulation  which  destroys  the  power  to  change 
the  estate,  must  leave  its  freedom  from  change,  inde- 
pendent of  mutual  will,  unimpaired. 

Their  Lordships,  then,  being  clearly  of  opinion, 
both  upon  principle  and  the  authority  of  the  decision 
in  Ranee  Surnomoyee  v.  Maharajah  Sidteeschunder  Roijj 
Bahadoor  (10  Moore's  Ind.  App.  Cases,  123),  that 
the  Eespondents  cannot  now  for  the  first  time  exercise 
powers  which,  if  they  ever  existed,  existed  only  by 
virtue  of  the  repealed  sections  of  Ben.  Eeg.  XI.  of 
1822j  do  not  deem  it  necessary  to  consider,  whether 
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ihe  striugeut  powers  given  by  those  enactraents  to 
Purchasers,  eo  nomine^  could  in  any  case  be  exercised 
by  the  heirs  or  assignees  of  such  Purchasers.  Justice 
and  sound  policy  alike  require  that  inasmuch  as  the 
Law  has  given  them  for  the  particular  purpose  only 
of  enabling  the  Purchaser  again  to  rnako  the  income 
of  the  estate  an  adequate  security  for  the  public 
revenue  assessed  upon  it,  and  the  exercise  of  them 
cannot  but  occasion  great  hardship  to  under-tenants, 
and  insecurity  to  property,  they  should  be  exercised 
wuthin  a  reasonable  time.  And  their  Lordships 
believe  that  that  object  has  now  been  in  some 
measure  secured  by  Acts,  l^os.  X.  and  XVI.  of 
1859. 

Their  Lordships  have  further  to  remark,  that  in 
the  case  of  the  Ranee  Burnomoyee  v.  Maharajah 
Sutteeschander  Rojj^  Bahadoor^  to  which  they  have 
already  referred,  this  Committee,  v/hilst  it  carefully 
abstained  from  determining  whether,  upon  the  true 
construction  of  all  the  Eegulations  taken  together, 
the  5th  section  of  Eegulation  XLIV.  of  1793  ought 
to  be  taken  to  have  been  repealed,  nevertheless 
proceeded  to  consider  whether  that  enactment,  if 
assumed  to  be  still  in  force,  would  support  the 
Eespondent's  case.  And  after  putting  upon  the 
section  the  construction  stated  at  page  147  of  Vol.  10, 
Moore's  Ind.  App.  Cases,  the  judgment  ruled,  that 
the  Purchaser  had  on  option  to  confirm  the  existing 
rate  of  rent,  and  must,  upon  the  evidence  in  the 
particular  case,  be  taken  to  have  exercised  that 
option  in  favour  of  the  dependent  TalooJcdar, 

Their  Lordships  must  reiterate  the  doubts  ex- 
pressed by  those  who  decided  the  case  of  the 
Ranee  Surnomoyee  v.  MaJiarajah  Suttceschunder  Boy^ 
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llahadoor,  wliether  the  clause  in  question  can  be 
held  to  bo  in  force  for  any  purpose  but  that  of 
declaring  the  general  principles  upon  which  all  the 
subsequent  legislation  has  proceeded,  viz.,  that  of 
putting  a  Purchaser  at  a  sale  for  arrears  of  revenue 
in  the  position  of  the  party  with  whom  the  Perpetual 
Settlement  of  the  estate  was  made.  They  do  not 
think  that  a  party  who  has  lost  the  particular  rights 
which  were  given  to  him,  or  to  the  Purchaser  whom 
he  represents,  by  any  of  the  subsequent  Statutes, 
can  fall  back  upon  the  old  law  which  has^^been  so 
repeatedly  modified. 

It  is  to  be  observed,  how^ever,  that,  even  if  the 
section  be  in  force,  the  tenure  here  in  question  is 
not  one  Avhich,  upon  the  strictest  interpretation  of 
that  clause,  could  stand  cancelled.  It  existed  at 
the  time  of  the  Decennial  Settlement,  and  their 
Lordships  apprehend,  that  the  only  right  which  the 
Zemindar  with  whom  that  Settlement  was  made  could 
have  exercised  over  it  was  that  conferred  by  section 
61  of  Ben.  Peg.  YIII.  of  1793.  '^o  attempt  has 
been  made  to  bring  the  present  cases  within  that 
section,  which  seems  to  cast  upon  the  Zemindar  the 
burthen  of  proving  particular  grounds  for  enhance- 
ment of  rent. 

Upon  the  whole,  then,  their  Lordships  are  of 
opinion,  that  the  Court  of  the  Principal  Siidder 
Ameen  and  the  High  Court  of  Calcutta  were  in  error 
in  holding  that  the  Eespondents  had  established 
their  right  to  enhance  the  rent  of  the  lands  covered 
by  the  Pottah  of  1786. 

It  may  be  said,  that  this  does  not  dispose  of  the 
question  as  to  the  other  parcels  of  land.  But  the 
foundation   of  the  suits  is,  that  the  Eespondents  have 
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1868.  the  powers  of  Purchasers  at  sales  for  arrears  of 
revenue ;  and  if  that  foundation  fails,  the  failure  is 
fatal  to  the  whole  suit.  Their  Lordships,  however, 
are  of  opinion,  that  there  are  further  objections  to  the 
maintenance  of  the  present  suits  in  respect  of  those 
parcels  of  land.  There  is  no  evidence  that  the 
Appellant  has  ever  paid  to  the  Ees pendents  any  rent 
except  the  sum  of  S.  Es.  136.  13a.  lOp.,  being  the  rent 
reserved  by  the  Fottah  in  respect  of  the  67  heegahs 
and  3  cottahs.  He  disputes  the  title  to  rent  in  respect 
ot  the  other  parcels^  treating  one  parcel  as  Lakhira]\ 
the  other  as  held  of  a  different  Landlord.  A  suit  for 
enhancement  implies  sucL  a  privity  of  title  or  tenure 
existing  between  the  parties,  that  a  claim  to  some  rent 
is  legally  inferrible  from  it,  and  there  is  here  proof 
that  that  relation  is  denied  to  have  existed  at  any 
time  between  the  parties  in  respect  of  these  two 
parcels  of  land.  As  to  the  latter  portion,  where  the 
Eespondents'  title  is  denied  and  the  right  of  another 
Zemindar  set  up,  the  proper  remedy  seems  to  be 
by  a  suit  in  the  nature  of  an  ejectment.  Again,  if 
the  lands  alleged  to  be  Lakhiraj  lie  within  the 
Eespondents'  zemindary^  the  law  has  given  them 
an  appropriate  remedy  in  a  suit  for  resumption  and 
re-assessment. 

The  present  decision  will  not  deprive  them  of  either 
remedy,  if  sought  by  them  in  the  character  of  ordi- 
nary Zemindars.  But  it  is  to  be  observed,  that  a  suit 
of  either  kind  is  now  subject  to  a  particular  law  of 
limitation,  and  that  consideration  is  a  strong  ground 
for  not  allowing  such  rights  to  be  irregularly  litigated 
in  a  suit  like  the  present,  which  is  subject  to  a 
dift'erent,  if  it  is  subject  to  any,  rule  of  limitation. 
Upon  the    whole,     therefore,    their    Lordships    have 
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come  to  the  conclusion,  that  they  must  recommend  to 
Her  Majesty  to  allow  these  appeals ;  to  reverse  the 
decrees  of  the  Court  below,  and  in  lieu  thereof  to 
Order,  that  both  suits  be  dismissed  with  costs.  The 
Appellant  will  be  entitled  to  the  costs  of  these 
appeals  ;  but  it  will  be  for  the  Registrar,  in  taxing 
those  costs,  to  consider  whether  the  costs  of  more 
than  one  case  should  be  allowed  (a). 
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Appellant  ;• 


AND 


Baboo  Budhoo  Sing   - 


-  Respondent. 


* 


On  appeal  from  the  Sadder  Bewanny  Adaivlat  of 

Bengal. 


8th  &  9th 
Feb.,  1869, 


The  suit  in  this  appeal  was  brought  by  the  Widow 
of  the  late   KJiajah    Talib    Ally   Khan^    against   the 
Appellant,  to  oust  him  from  possession  of  one-fourth   poJestfon  of 
of  his  ancestral  zemindary  of  Ramnnggur  by  force  of   a  four-anna 

share  of  a 
Raj  and 
*  Present : — Members  of  the  Judicial  Committee — The  Eight 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  Sir  James  WilHam  Col  vile, 
and  the  Eight  Hon.  Sir  Joseph  Napier,  Bart. 
Assessor 


-The  Eight  Hon.  Sir  Lawrence  Peel. 


Zemindary 
^nder  a, 
Koivala,  or  a 
Bill  of  Sale, 
purporting  to 
be  an  absolute 
,       „  gale  for  the 

sum  of  Es. 75, 000, executed  at  a  time  when  the  alleged  Vendor  was  not  in 
possession  or  had  established  his  title  to  the  Eaj  and  Tiemindary.  The 
Vendor  who  established  his  title  to  the  Raj,  and  was  in  possession   hY- 

(a)  See  Shah  Muhhun  Lall  v.  Bahoo  8ree  Kishen  Sinyh,  arite,  p.  157, 
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a  Bpiamaj  or  Bill  of  sale,  dated  in  1841,  executed  by 
the  Appellant,  which  instrument  purported  to  sell  and 
convey  to  Sultan  Jan,  the  Father  of  her  late  Husband, 
Khajah  Talih  Ally  Khan^  such  one  fourth,  for  the 
sum  of  Es.  75,000,  therein  stated  to  have  been  paid 
to  the  Appellant  upon  the  execution  of  the  instrument. 
A  previous  suit  by  the  Khajah  against  the  Appellant 
for  the  same  object  had  been  dismissed  by  the  Zillah 
Judge,  and  confirmed  on  appeal  by  the  Sudder 
Dewanwj  Adaiulut.  By  the  former  Court  on  the 
merits,  and  by  the  latter  on  the  ground  of  the  in- 
sufficiency of  the  stamp  on  the  copy  of  the  Bynama 
and  receipt  which  were  put  in  evidence. 

The  principal  question  raised  in  the  present- suit 
w^as,  whether  the  purchase-money,  mentioned  in  the 
Bill  of  sale  and  in  the  receipt,  was  the  true  considera- 
tion for  the  former,  and,  further,  whether  it  had  been 
actually  paid  at  the  time  of  the  execution  thereof, 
as  alleged  and  contended  for  by   the  Plaintiffs ;  or 


liis  answer  set  up  this  case  ;  that  being  in  want  of  money  to  carry  on 
suits  to  recover  the  Raj  and  Zeinindary,  he  applied  to  one  K.  (whose 
rights  had  become  vested  by  purchase  in  the  Plaintiff),  who  agreed  to 
make  advances  to  him  on  condition  of  his  executing  the  Bill  of  Sale, 
and  that  no  part  of  the  consideration  money  there  expressed  was  paid 
on  execution  of  the  Bill  of  Sale,  though  some  inconsiderable  advances 
were  made  to  him  ;  that  he  was  afterwards  pressed  to  execute  a  Bond 
to  secure  the  same  sum  of  Es.  75,000,  hypothecating  the  whole 
Baj  and  Zemindary  in  substitution  of  the  Bill  of  Sale,  but  that  no  consi- 
deration was  paid  on  that  occasion  ;  the  reai  contract  being  one  to  secure 
moneys  already  advanced,  and  future  advances,  which  contract  had  not 
been  complied  with  hjK.'s  Assignee; — Held,  by  the  JudicialOommittee, 
upon  the  evidence,  that  the  real  arrangement  between  the  parties  was 
for  K.  to  make  advances,  from  time  to  time,  and. that  the  form  of  the 
contract  was  a  device  adopted  to  evade  the  effect  of  the  transaction  being 
stamped  with  the  character  of  champerty,  and  the  Bill  of  Sale  set  aside. 
In  a  suit  so  framed  to  obtain  possession,  the  appellate  Court  will  not 
impose  terms  upon  the  Defendant  to  repay  the  advances  made  by  K.  as 
the  Plaintijff,  his  Assignee,  had  his  remedy,  and  could  sue  on  the  Bond- 
Whether  the  effect  of  the  execution  of  a  Bill  of  Sale  by  a  Hindoo 
Vendor  is  to  pass  the  estate  irrespective  of  actual  delivery  of  possession, 
giving  to  the  instrument  the  effect  by  English  Law  of  a  conveyance 
operating  under  the  Statute  of  Uses.     Qucere  ? 
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whether,  such  consideratiou  was  merely  nominal  and        ^^^'^• 
not     paid,     as    contended    by    the     Appellant,     and       Rajah 
whether  the  instrument  was  not  made  and  executed     fjuhlad 
by  the  Appellant  upon  the  faith  and  in  consideration        ^^^^ 
of  a  verbal  agreement  and  undertaking  at  the  time       Baboo. 
entered  into    by   the   Father  of  the  Khajah  to    pay        singT 
certain  debts  then  due  by  the  Appellant,   and  also 
from  time  to   time,  to  advance  and   pay   the   moneys 
required  by  him   to    meet   the    costs   and   expenses 
of    the   Appellant's   carrying   on   several  suits    then 
pending,   which  involved   the  claims  of  several  per- 
sons,   including  the   Appellant,    to    succeed    as    heir 
to    the    Raj    and    Zemindary    of    Ramnuggar.      The 
non-performance    of    this    agreement    was  admitted. 
Another  question  was  also  raised,   viz.,    whether  the 
Bond    or     Tumiisooh^    subsequently    executed,     was 
granted  and  accepted  in    substitution  and  superses- 
sion  of  the   previous  J3ill  of  sale,   as  contended  by 
the  Appellant. 

By  the  decree  of  the  Principal  Sudder  Ameen^, 
3Iv\^a  Mahomed  Siddick  Khan^  made  in  the  suit* 
on  the  28th  of  May^  1858,  it  was  decided  on  the 
evidence,  that  the  true  consideration  for  the  Bill  of 
sale  was  not  the  sum  mentioned  therein  and  alleged 
by  the  Plaintiff  to  have  been  so  paid,  but  the 
agreement  and  undertaking  to  advance  and  pay 
subsequently  monies  to  carry  on  the  suit ;  that 
default  had  been  made  in  the  performance  of  such 
undertaking,  and  the  terms  and  conditions  thereof 
had  not  been  performed,  to  the  loss  and  injury 
of  the  Appellant.  The  decree  accordingly  set  aside 
the  Bill  of  sale,  and  dismissed  the  suit  with 
costs. 

This  decree   was  appealed  from  to  the   Court  of 
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Zillah  Sarum^  and  the  decree  of  the  Principal  S udder 
Ameen  modified  and  altered  so  far  as  ordered  the 
Plaintiff  to  pay  the  Appellant's  costs,  but  was  in  all 
other  respects  affirmed.  The  Judge  (Mr.  Henry 
A  therton)  stated  in  his  judgment,  that  he  was  clearly 
of  opinion  with  his  predecessor,  the^  Judge  of  the 
Zillah  Court  (Mr.  HatJiorn^  who  had  heard  and 
decided  a  former  suit,  aad  whose  judgment  was  put 
in  evidence),  that  the  Appellant  did  not  receive  the 
consideration-money  mentioned  in  the  Bill  of  sale, 
and  that  he  was  satisfied  that  the  evidence  in  support 
of  the  Plaintiff's  claim  was  false. 

A  special  appeal  was  made  from  this  decree  to  the 
late  Siidder  Deioanny  Adawlut,  The  appeal  was 
heard  before  Messrs.  Raikes  and  Bayley^  two  of  the 
Judges  of  that  Court,  who  gave  judgment  on  the 
27th  of  September^  1860,  to  the  effect  that  the  execu-. 
tion  and  delivery  of  the  Bill  of  sale  perfected  and 
completed  the  transaction.  It  then  decided,  that  the 
Appellant  having  chosen  to  do  so  without  receiving 
the  purchase-money  therein  mentioned,  such  instru- 
ment, nevertheless,  must  be  regarded  ''as  a  valid 
conveyance  of  hi«  right  and  title  to  the  purchaser, 
and  debarred  the  Appellant  from  holding  the  land 
any  longer  as  the  Owner  of  it,  the  ownership  then 
becoming  vested  in  the  Purchaser.^'  The  judgment 
afterwards  proceeded  in  these  terms  :  "It  appears  to 
HS  however,  that  if  possession  be  withheld  in  conse- 
quence of  failure  to  pay  up  the  whole  amount  of  the 
purchase-money,  and  the  seller  be  allowed  to  retain 
possession  until  such  payment  is  made,  it  follows  that 
he  can  only  retain  the  estate  as  Trustee  for  the  Pur- 
chaser, and  that  upon  the  principle  of  English  Equity 
Law,  the  Vendor  has  only  a  right   to  a  lien  in  the 
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estate    to    the    amount  of  purchase-money  unpciid  to 
Mm.     If  so,  all  profits    received    by    him    must    be 
accounted  for,  and  when  such  profits   have   amounted 
to  the  purchase-money  due  to  him,   the  debt  of  the 
Purshaser  is  discharged  and  the  Seller  is  bound  to 
deliver  the  estate  forthwith  to  the  Purchaser.     It  was 
admitted  that   equitably  such  a  lien  should  exist  for 
the  benefit  of  the  Vendor  in  all   cases   in   which   the 
Yendor  can  be  entitled  to  look  to  such  security  as  the 
estate  itself,  when  the  sale  was    made,    but  that  in 
the  present  instance  the  Seller  had  no  right  to  regard 
the  state    he    sold    in    the    light    of    affording    him 
additional  security  for  his  money,  inasmuch  as  he  was 
not  himself  in  possession  of  the    estate    and  had  at 
the  time  only  a  lawsuit    pending  for  its  acquistion. 
Matters  of  this  kind  should,  however,  be  first  con- 
sidered in  the  Courts  below,    were  questions  of  fact 
can  alone  be  determined.''     The  decree  then  ordered 
a  remand  of  the  case    to  the    Zillah    Court,    to    be 
decided  de  novo  by  the    Judge,  but    subject    to    the 
following  instructions.      "  Krst,  the    judge,    having 
held  that  the  Bill  of  sale  was  executed   and   delivered 
to  the    Plaintiff,    should    have    also    held    the    sale 
perfected    and    binding    upon     the     Seller ;     second, 
under  the  precedents  cited,  and  with  reference   to  the 
plea  that  full  consideration   had   not   been   paid,    as  a 
large  amount,  some    Rs.   20,000,   was   considered   by 
the  Judge  to  have   been   advanced   in  part  payment, 
while  the  Seller  had   kept   possession   for   a   series   of 
years,  he  should  have  called   upon  him  to  account  for 
the  profits  received  by   him,   and  if  the  full  amountj 
with    reasonable    interest,    was   not   discharged   from 
that  source  he  should  only   hold   the   Defendant   (the 
Appellant)  entitled  to  continue  in  possession  upon  the 
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18G9.        ground   that  he   had   a  right  to  look  upon  the  estate 
eIjITt       sold  as  biirthened  with  such  a  lien, ]from]  the   circum- 
PERm!vD     stances  attending  the  sale  of   the  property,    and  not 
Skin        otherwise.     With  these  instructions,  which  the  Judge 
B.rioo      of  the  Zillah  Court  could  himself  carry   out,    without 
remanding  the  case,    under  the   new  Code   of  Proce- 
dure, the  case  is  remitted   to   be   decided  de  novo   in 
that  Court,    on   the   points   mooted,   or   upon    others 
which  should  arise  on  the  pleadings." 

The  appeal  was  from  this  decree. 

Sir    R,    Palmer^    Q.C,   and  Mr.    Leith^   for  the 
Appellant. 

The  evidence    failed  to    establish    first,    that    the 
transaction  in  question  was   one   of  purchase  and  sale 
of  the  one-fourth  part  of   the  Raj   or  zemindary^    or 
secondly  that  any  payment  of  the  consideratian  money 
was  mentioned  when  the  alleged  deed  of  sale  was  made. 
The  Appellant,  on  the  other   hand,    proved   a   verbal 
ao-reement  between  both   parties  with   respect  to   the 
Koiuala  at  the  time   of   its   execution,   and   that   the 
party  through  whom    the   original  Plaintiff  and  the 
Eespondent  claim  title   to  the   one -fourth,   had   made 
default,  and  failed  to  perform  his  part   of     the  agree- 
ment.    The  evidence  adduced  by   the  Appellant  also 
proved,   that  the  Bond    or    Tumusooh,    subsequently 
executed  by  him,  was'Jdemanded  and  accepted  by  the 
late   Khajah    Talih   Ally  Khan^    in    substitution   and 
supersession  of  the  alleged  deed  of  sale]  now  'sought 
to  be  enforced.     Under  these  circumstances,   and  the 
facts  proved  in  the  Court  below,  the ^\  Plaintiff  would 
not;  be  entitled  to  the  aid  and    assistance   of    a    Court 
of  Equity,  either  in    respect   of  the    particular    relief 
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prayed,  or  in  respect  of  any  relief  wliatsoever  as 
against  the  Appellant,  in  respect  of  the  one-fourth 
of  the  Raj  and  zemindarij, 

Mr.  J.  D.  Bell,  for  the  Eespondent. 

The  instrument  relied  on  by  the  Eespondent 
was  a  valid  instrument  by  way  of  sale  of  the  pro- 
perty. It  was  necessary,  according  to  the  view  of 
the  case  taken  by  the  Court  below,  to  have  an 
account  taken  of  the  mesne  profits  of  the  four  annas 
share  received  by  the  Appellant  subsequent  to  the 
date  of  the  sale,  and  to  ascertain  what  actually  was 
the  consideration  given.  Without  a  further  refer- 
ence to  the  inferior  Court  to  take  evidence  upon 
those  points,  the  rights  of  the  Eespondent  could  not 
properly  be  determined.  If  the  sale  cannot  be  up- 
held, it  is  necessary,  to  do  complete  justice  between 
the  parties,  that  terms  should  be  imposed  on  the 
Appellant  to  repay  the  advances  made  to  him  by  the 
Father  of  the  Kajah.  He  cited  Issurchiinder  Ghose 
V.  Nil  Kz?nmul  Pal  Choivdree  (a). 

Judgment  was  delivered  in  this  case,  and  four 
other  appeals  affecting  the  same  property,  at  the 
same  time.— See  post,  p.  301. 

{a)  7  Ben.  Sucl.  D.  A.  Eep.,  224, 
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Ivaleepersiiad  Tewarree       «        «       Appelhmt ; 

AND 

Eajaii  Sahib  Periilad  Sein    -         -       Respondeni,"^ 

On  appeal    from   the   High    Court   of    Judicature   at 

Calcidta, 

9tli  &  lOtli     jj^^ 

Feb.,  18G9.  J_'IIE   suit  in  tliis  appeal  was  instituted  by  tlie  Be- 

Suit  to  set  spondent   in    the    Conrt   of    the    Principal    S udder 

Soffusu-*"  ^'^^^^^^    against    the    Appellant,    and    his    Brother^ 

fructaiy  Muduu    Mohun    Tcivarree.    since    deceased,    and   one 

mortgage)  of  , 

certain  mou-  Lcilla  Blnda  Lall^  the  Appellant's  Mooktar^  to 
theSoi'^of  the  ^^^  aside  and  cancel  a  Zur-i-peshgi  (usufructary 
Mortgagor,     mortcrao^e   instrument)  executed  by  the  Eespondent, 

lor  securing  ^  i        .  n 

re-payment  of  as   alleged,    at   tlic  instauce    of    Lalla    Binda    LalL 

Rs  49  453  .... 

under  which  acting  in  collusion  with  the  other  Defendants, 
^JeL^adb^en  ^^  whose   favour   it   was   made,    relating  to  certain 

j)ut  in  posses- 
Plaintiff  ad-         *  Present: — Members  of  the  J tidicial  Committee — The  Bight 
mitted  his         Hon.    Lord   Chelmsford,    the  Eight  Hon.  Sir  James  WiUiaiu 

tfe  Det^d^  but    ^o^^'il®'  ^^"^  ^^^  ^ig^^^  ^^^i-  ^i^'  Joseph  Napier,  Bart. 
alleged,  that         Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 
it  was  exe- 
cuted to 

secure  the  amount  of  a  Bond  previously  executed  in  favour  of  the 
Mortgagees  as  a  further  security  to  indemnify  a  third  party,  and  secu- 
rity for  him  for  advances  in  the  prosecution  of  his  claim  to  the  Baj ;  that 
the  conditions  of  the  Bond  to  the  Mortgagees  not  having  been  complied 
with,  there  was  no  sufficient  consideration  for  the  Bond  and  Deed  which 
he  had  been  fraudulently  induced  to  execute.  Held,  that,  in  the  first 
instance,  it  lay  on  the  Plaintiff,  who  sought  to  set  asade  a  Beed  exe- 
cuted by  him  and  perfected  by  possession,  to  make  out  the  case  alleged 
by  him,  and  that  the  ovus  2'>rohandi  was  upon  him  to  establish,  at  leasts 
a  good  j5rzwa  facie  title  to  the  relief  prayed  for,  so  as  to  cast  on  the 
Defendants  the  Wrthen  of  proving  the  consideration  for  the  Deed. 

In  the  absence  of  clear  and  consistent  evidence  on  the  Plaintiff's 
part,  establishing  that  the  Deed  was  obtained  fraudulently  and  without 
I'ondderation,  suekD^ed  sustained^ 
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moiizahs  (villages)  specified  thereinj  the  property  1S69. 
of  the  Eosponclent,  and  forming  a  portion  of  his  kalee 
Eaj  or  zemindar?/  of  Ramnuggur^  to  secure  the 
repayment  of  Ks.   49,458,  with  mesne  profits  during 


PERSHAD 

Tewarreb 

V. 

the  period  of  possession  under  such  Deed.  Sahib 

The  grounds  upon  which  the  Eespondent  sought  Pfi^HLAa 
to  set  aside  the  above  Deed  were,  first,  that  the  con- 
sideration, viz.,  the  payment  of  the  sum  of  Es.  20,000 
to  a  third  party,  to  whom  the  Eespondent  was 
indebted  or  under  an  obligation  to  pay  that  amount, 
had  been  fraudulently  withheld,  and  had  never  been 
paid  by  the  Defendants,  and  secondly,  that  the  terms 
and  conditions  on  which  that  instrument  had  been 
granted  had  never  been  complied  with  or  performed 
by  them,  to  the  great  pecuniary  loss  and  injury  of 
the  Eespondent. 

It  was,  on  the  other  hand,  contended  by  Appellant 
and  his  Brother,  the  two  principal  Defendants,  that 
the  Deed  was  executed  by  the  Eespondent  to  secure 
a  balance  founded  on  a  settlement  of  accounts,  that 
the  consideration  money  Es.  40,101  had  been,  in 
divers  amounts  and  at  various  times,  prior  to  the 
execution  of  the  Deed,  lent  by  them  as  Bankers  and 
money-lenders,  to  the  Defendant,  Lalla  Binda  Lall^  as 
the  Agent  for  and  on  account  of  the  Eespondent,  and 
that  the  residue  of  the  consideration  of  Es.  49,453, 
had  accrued  due  as  interest  upon  the  moneys  so  lent. 

Evidence  was  entered  into  upon  this  disputed 
question  of  fact,  the  substance  and  effect  of  which 
is  detailed  in  the  judgment  of  their  Lordships. 

The    Principal    Sadder    Ameen   (Sagicd    Mahomed 

Wuheedoodeen)  dismissed  the  suit  on  the  ground,  that 

Lalla  Binda  Lall  had  opened  a  money  transaction  with 

the  other  Defendants  as  Bunkers  and  money -lenders  in 
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Calcutta,  on  behalf  of  the  Eespondent,  his  Master, 
and  had  misappropriated  the  money  borrowed  from 
them  on  his  behalf. 

On  appeal  the  High  Court,  consisting  of  Messrs. 
Steer  and  Seton-Karr,  reversed  the  above  decision,  on 
the  ground,  that  the  Defendants  had  failed  to  prove 
that  they  had  given  consideration  for  the  Bond,  and 
decreed  that  the  Zur-i-peshgl  deed  should  be  set 
aside,  but  they  declined  to  award  any  luisilat  to  the 
Eespondent,  as  certain  services  done  by  the  Defen- 
dants were  taken  and  declared  to  be  a  set-off  against 
the  claim  for  mesne  profits,  and  ordered  that  both 
parties  should  bear  their  own  costs. 

Kateepershad  Tewarree  appealed  from  this  judge- 
ment so  far  as  it  decreed  the  Zur-i-peshgi  deed  null 
and  void.  There  was  also  a  cross  appeal  by  the  Ee- 
spondent against  so  much  of  the  decree  as  rejected 
his  claim  for  ivasiloJ,  and  the  refusal  to  give  him 
costs  of  suit. 

Mr.  Font  if  ex  J  for  the  Appellant. 

The  execution  of  the  Bond  and  Deed  being 
admitted  by  the  Eerpondent^  the  onus  of  proving 
that  they  were  executed  without  valuable  considera- 
tion lay  on  him,  and  ho  failed  to  prove  that  fact. 
"Where  a  Deed  on  the  face  of  it  admits  the  con- 
sideration^ money  received  by  the  Vendor  or  Mort- 
gagor, the  onus  is  on  the  party  impeaching  the 
Deed  to  disprove  such  admission  which  the  Court 
below  erroneously  cast  on  the  Appellant.  3Ianikal 
Baboo  V.  Ramdass  Mazumdar  (a).  Ben.  Eeg.  III. 
of  1793,  sect.  15,  which  applies  to  Bonds,  or  that  it 
was  fraudulent.  Sirmundul  Dass  v.  Chatodree  Djjal- 
{a)  1  Ben.  Law  Beps.;  92. 
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narain    Singh    (a) ;    Klrpanuncl    Shaha     v.     Gohra^    .J^^ 

Gnnnesh  [b)  ;   EamJcishen  Dass  v.   Baboo  JuggutjnUtu    Kalek 

Singh  {c) ;  Rice  v.    Rice  (d).     The   case    set   up   by  r^'^^^ 

the   Eespondent   is     alto^^ethcr  improbable   and   uii-     _  ^- 

\  -,.  -r     •  11  -1  Rajah 

worthy  of  credit.     It  is  not   supported    by   evidence,      Sahib 

and  is  wholly   inconsistent  with  the  facts  proved,  and     ski"^^^ 

the    conduct    of    the    Respondent    in    putting    and 

allowing  the  Mortgagees  to   remain   in  possession  of 

the  mousahs. 

Sir  R.  Fahncr^    Q.  C,    and    Mr.    Leith^  for  the 
Eespondent. 

The  question,  whether  there  was  a  good  considera™ 
tion  for  the  Bond  and  Deed  was  distinctly  raised  by 
the  issues  in  the  Court  below,  and  that  question  was 
purely  one  of  evidence,  v/hich  the  Courts  in  India 
could  best  determine.  The  Defendants  failed  to 
prove  the  case  set  up  by  them  as  regarded  the  alleged 
consideration  of  the  Bond  and  Deed.  On  the  other 
hand,  the  Eespondent  substantially  proved  the  case 
set  up  by  him  in  his  plaint  in  respect  of  such  alleged 
consideration,  as  well  as  the  terms  and  conditions  oa 
which  both  instruments  were  made  and  executed  by 
him  in  favour  of  the  Appellant  and  his  deceased 
Brother.  The  Defendants  having  failed  to  pay  the 
consideration  money,  or  to  perform  the  terms  and 
conditions  on  which  the  Bond  and  Deed  of -^wr-/'j>9<?5/^^/ 
were  respectively  executed  ;  the  consideration,  there- 
fore, failed  through  the  wilful  default  of  these  two 
principal  Defendants,  and  their  possession  and  receipt 
of  the  rents  and  profits  under  the  Deed  was  wrongful 

{a)  Decisions  S.  I).  X.,  30  May,  1857,  pp.  925-929. 

{b)  Decisions  S.  D.  A.,  29  June,  1857,  ji.  1114. 

{c)  Decisions  S.  D.  A.^  1856,  i^.  1513.         {d)  2  Drew.  73. 
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1869.  aiifl  without  a  just  and  bond  fide  title  in   law.     They 

Kalee-  became,    therefore,  in  respect  of  such  possession,  ac- 

Tewakree  counting  parties  to  the  Eespondent  on  his  recovering 

V-  the  Uaj.     With  respect  to  the  cross  appeal  the  'decree 

Sauib  was  wrong,   as  it  ought  to  have  directed  the  ivasilat 

^^^^^^^  or  mesne  profits  as  well  as  costs  of  the  suit. 

For  the  judgment  sGQj)ost,  p.  31  J. 


Eajah  Sahib  Perhlad  Seliv         -         -     Appellant^ 

AND 

Do  'RGAPERSAUD      Tewarrke      alias^ 
BooToo   Tewarree,   Munne  Lall  1 

TeWARHEE,       and       KALK.EPEriSHAD    V        r,  i       /    # 

Tkwarrkk,  the  iirothers,    and   the  ^ 

Widow, the  heirs-at-lawof Mubdun  i 
MoHUN  Tewarree,  deceased         -J 

On  appeal  from  the  High  Court  of  Judicature  at 

Calcutta 

Feb.,  1869.    JL^  this  case  the  appeal  was  brought  from  a  decree 
^^^ — TTv  1   of  the   IIio:h   Court  of  Judicature  at    Calcutta,  which 

To  establish   ^  o  / 

the  right  to    confirmed  a  decree   of  the  Judge   of  Sarun^  both  of 
formiTig  part  whicli  decrccs  were  adverse  to  the  Appellant.     The 

of  a  Zemin- 

rfary  under  a       ^'  Persent :— Members  of  the  Judicial  Committee — The  Kight 

Mocurrerij^       Hon.  Lord  Chelmsford,    the    Eight  Hon.    Sir   James  William 
porting  to        Colvile,  and  the  Eight  Hon.  Sir  Joseph  Napier,  Bart. 

have  been  Assessor : — The  Eight  Hon.  Sir  Lawrence  Peel, 

made  by  the 

Zemindar,  in  consideration  of  past  services,  the  grant  must  be  strictly 
proved.  So  held  by  the  Judicial  Committee,  reversing  the  concurrent 
decisions  of  the  Inferior  and  High  Courts  in  India,  in  a  suit  impeaching 
the  validity  of  the  gran*-,  and  the  suit  remitted  with  directions  for  a 
new  trial  on  further  evidence. 

Costs  of  the  appeal  directed  to  be  taxed,  and  to  be  costs  in  the  cause 
to  be  dealt  with  by  the  High  Court. 
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suit  was  instituted  by  the  Appellant  as  Zemindar  of        1869. 
the  Raj  and  zemindary  of  Ramnuggitr^  against  the  Ee-       Rajah 
spondents,  to  oust  them  from  two  moiizahs  or  villages,     pebhlad 
named   Doohnee^     Tuppak    Ramguhr^   and   Buthowra^        Sein 
Tiippa   Jumoivlee^    situate   in   and   belonging   to   the      Doorga- 
Raj  and  zemindar?j  of  Rammiggur^  which   they  were     rp^^^^j^i^°g 
in  possession  of  as  alleged,  but  was  denied   by  the 
Appellant  under  a  Mocurrenj  grant  {helch-hirt^  from 
generation  to  generation,)  an  hereditary  estate  held  at 
a  fixed  rent  and  purporting  to  have  been  made  by 
the  Appellant  as   Zemindar  to  one   3Iadden    Mohun 
Teivarree^  under  whom  the  Defendants  (the  Respon- 
dents in  the  appeal)  claimed.     The  suit  also  sought  to 
set  aside  two  proceedings  of  the  Eevenue  authorities 
of    the    9th    and    16th    Jane^    1856,    under    which 
Mudden    Mohun    Tewarree^    on    an    allegation  of  his 
being  Mocurreredar^   was  declared  entitled  to  a  sum 
of  Rs.  189.    11.    3,   being  a  portion  of  the  rents  and 
profits  of  the  zemindary  in   respect  of  the  villages, 
and   which    had  been  deposited  in  the  coUectorate, 
under  an  Order  of  the  Collector  for  the   attachment 
of  the  Raj  and  zemindary  during  the  time  that  the 
right  of  succession  and  title  thereto  was  in  litigation 
between   the   Appellant   and    third    parties,    and  for 
mesne  profits. 

By  the  decree  of  Mr.  W.  H,  Brodhurst^  the  Judge 
of  Zillah  Sarun,  dated  the  17th  December,  1862,  it 
was  declared  first,  that  the  villages  had  been  in  the 
possession  of  Mudden  Mohun  Teiuarree  and  the 
Defendants  claiming  through  him  since  the  year  1256 
Fusly  (1848-9),  the  date  of  the  alleged  instrument 
of  grant ;  and  that  the  suit  was,  consequently,  barred 
by  Ben.  Eeg.  III.  of  1793,  sec.  14,  more  than  twelve 
years  having  expired   before   it   was   brought ;   and 
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1869.        secondly,  that  the  villages  had  been  held  under  the 

eTjTh       above  instrument    of  grant,    which    instrument    wag 

Sahib       declared  to  have  been  proved  by   the  witnesses,   and, 
Perhlad    ^  .  . 

Sein      '  therefore,  genuine  and  valid. 
DooRGA-  The  Judges  of    the    High    Court,    Messrs    Eailcs 

PKRSAUD  ^^^  Seton-Karr,  on  appeal,  were  inclined  to  think 
that  the  probabilities  were  m  favour  oi  Mudaiin 
Ifohun  Tewarree  haviog  held  under  the  grant  put  in 
evidence  by  the  Defendant,  and  that,  as  they  were 
not  satisfied  that  the  decision  of  the  Court  below 
was  wrong  on  the  merits,  they  saw  no  reason  to  inter- 
fere with  the  judgment,  and,  therefore,  dismissed  the 
aopeal,  with  costs. 

Erom  this  decree  of  afnrmance  the  present  appeal 
was  brought. 

The  facts  are  fully  stated  in  their  Lordships'  judg- 
ment. * 

Sir  R,  Palmer,  Q.  C,  and  Mr.    Leith^    for  the 
Appellant ;  and 

Mr.     Fontifex,     for    the     Eespondent,    Munne 

Lall  Tiwarree, 

The  question  involved  was  entirely  one  of  fact, 
namely,  the  genuineness  and  validity  of  the  alleged 
Mocurrcrij  grant  by  the  Appellant  to  Muddun 
Mohun  Tetuarree^  which,  although  purporting  to 
have  his  seal,  was  not  signed,  and  as  subsidiary 
thereto,  the  circumstances  under  which  Muddun 
Mohun  Tewarree  obtained  possession  of  the 
mouzalis  in  dispute. 

Judgment  was  reserved  (sec  fost^  p.  322)  and  after- 
wards delivered  with  the  judgment  in  the  other  four 
appeals. 
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Rajah  Sahib  Perhlad  Skin      -         -     Appellant; 

AND 

RjN  Bahadoor  Singh,  and  others      -     Respondents.'^ 

On    appeal  from   the   High     (lonrt   of  Judicature    at 

Calcutta. 


niSj   wliicli   was  the   fourth  case,  was   an  appeal     i2tli  Feb., 


T 

from   a   decree    of    the    High    Court,    made    by    Sir      ^Jf^^ 
Charles   Jackson    and    Justice    Kemp^     the    presiding      In  a  suit 
Judges,  affirming  a   decree  of   the   Principal   Siidder  recover  two 
Anieen  of   Zillah  Sarun,  which   dismissed  the   suit  of  ''i^'>u'Mhs  in 

'  the  possession 

the  Appellant,  on  the  ground  of  being  barred  by  the  oftheDefen- 
expiration  of  the  twelve  years  period  of  limitation.  a  Mocurrery 
The  suit  was  brought  to  recover  possession  of  two  lea^^tohave 
mouzahs^  GoJcla  and  Kullan  Belo^inia^  situate  within  been  granted 
the  Appellant's  Raj  or  zemindarij  of  Ramnuggur^  tiff, theDeeds 
against  the  Respondents,  with  mesne  profits,  and  to  ^^^f^hjfe  -^^^ 
set  aside  two   Deeds,    the    first    called   a   Bekhbarut  peached  as 

forgeries;  the 
Courts  below, 
*  Present :  Members  of  the  Judicial  Committee — The  Eight  Hon.    without  ad- 
Lord   Chelmsford,    the  Right  Hon.  Sir  James  William  Colvile,    afleo-ation  ot 
and  the    Right   Hon.   Sir  Joseph  Napier,  Bart.  examining 

Assessor  :— The  Right  Hon.  Sir  Lawrence  Peel.  the  merits  of 

the  case, con- 
fined the  issue 
in  the  suit  solely  to  one  of  limitation,  and  held  the  Plaintiff  barred 
by  the  Regulations  of  limitation.  Such  finding  reversed,  on  appeal,  by 
the  Judicial  Committee,  and  the  suit  remanded  to  the  Court  below,  to 
be  tried  on  its  merits. 

As  the  miscarriage  of  the  suit  was  occasioned  by  the  manner  in 
which  the  issue  was  framed  by  the  Judjd,  the  costs  of  appeal  were 
directed  to  be  costs  in  the  cause. 

VOL.   XII.  K  1 
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1869. 

E/AJAII 

Sahib 
Pekhlad 

Sein 

V. 

Edn 

Bahadoor 
Singh, 


pottaJi^  and  the  second  a  Sudruth  pitttur,  dated  in 
1843-4,  which  had  been  set  up  by  the  DefeudantSy 
the  Eespondents,  as  the  title  Deeds  under  which  they 
claimed  to  bo  in  possession  of  the  mouzahsj  and  a» 
giving  an  hereditary  title,  at  a  fixed  rent.  These 
instruments,  on  which  the  title  and  possession  of  the 
Defendants  rested,  were  in  the  plaint  charged  to  be 
fabricated  and  forged,  and  it  was  also  stated  that 
evidence  in  disproof  of  these  alleged  Deeds,  and  to 
prove  collusion,  would  be  adduced  on  the  part  of  the 
Plaintiff.  The  cause  of  action  was  therein  stated  to 
have  arisen  on  the  27th  of  December^  1854,  the  date 
of  a  proceeding  of  the  Government  Commissioner  of 
EevenuOy  under  which  the  Defendants  had  obtained 
an  Order  for  possession  of  the  rnouzahs^  and  on 
which  occasion  the  Appellant  alleged  he  first  dis- 
covered the  fraud  and  forgeries.  The  Appellant 
sought  also  by  the  suit  to  set  aside  the  above-men- 
tioned Order  of  the  Commissioner. 

The  first  question  which  arose  on  the  appeal  wa& 
one  of  a  preliminaiy  nature,  whether  there  ought  not 
to  be  a  remand  of  the  suit  to  India^  the  Appellant 
contending,  that  there  had  been  a  miscarriage  of 
justice  by  the  Principal  Sndder  Arneen  [Syud 
Mahomed  Wahedooddeen),  having  recorded  a  single 
issue,  namely,  whether  the  law  of  limitation  applied 
or  not,  and  when  the  cause  of  action  arose  in  the 
suit,  which,  although  raising  ostensibly  a  questioB 
as  to  the  bar  of  the  suit  by  limitation  only,  yet 
virtually  involved  the  consideration  of  the  whole 
merits  of  the  suit ;  and  by  the  Court  proceeding^ 
on  framing  such  issue,  to  decide  the  case  against 
the  Appellant  without  giving  him  an  opportunity  of 
calling  and  examining  witnesses  to  prove  his  case  on 
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the  merits.     Other  questions  also  arose,  as  fraud  was        ^s^^- 
expressly   charged   ia   the   pleadings  ;  first,    whether       Rajah 
the  time  of  limitation  did  not  run   from  the  discovery     pj^p^HLrD 
of    such    fraud    under     Ben.     R<ig.     HI.    of     1793,        Sein 
sec.  14,  which  it   was   submitted  by  the  Appellant,        run 
<3ould  only    be  rightly    decided    on  evidence    taken  in       ^^^q^^^ 
the   suit ;  and,    secondly,   as   not   only   fraud  was  so 
€harged,   but  also   the  subject  of   the  suit   being  real 
or  immovable  estate, — whether  the  Courts  below  were 
not   wrong  in  applying  the   twelve   years   period   of 
limitation   under  the   above  Regulation,    and  holding 
the    suit    barred    by    eighteen   years  having   elapsed 
from    the    date    of  the    alleged  instrument   of   grant 
instead    of    the    sixty    years    limitation    under    Ben, 
Keg.  II.  of  1805,  sec. 3,  cl.  3,  which  requires  evidence 
to  be  gone  into  with  reference  to   the  proof  and  dis- 
proof of  the  alleged  fraud. 

Mr.   Lelth^   (with  him  Sir  R,  Palmer^  Q.C.j)  for 
the  Appellant,  and 

Mr.   Pontifex^  for  the    Eespondenf,    Ran  Baha- 
door  Singh. 

In   this  case  also    judgment  wos    postponed,    and 
afterwards  delivered   with  the' judgments  in  the  four  .     . 

<^ther  cases,  see  post^  p.   332. 
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Eajah  SaiiB  r>.KHLAD  Sein         -         -     Appellant^ 

AND 

Maharajah  Eajender  Kishore  Sing,     Rcspondeal.^ 

On    appeal    from    the    IIujli    Court   of  Judicature  '  at 

Calcutta. 

i5tli&i6fch    J[  HE  question  in  this   (the  fifth  appeal)  was  by  the 

J frame    of   the   plaint  confined    to    one    of    boundary, 

imller^r'^ '  i^^ii^ely,  whether  the  lands  in  dispute  were  within  the 
Eoj?.  VII.  of    liixiits  of   the  zemindarij  of  Ramnuqcnxr.   belon^jinf?  to 

1822,  of  the  ^  „  .f..         ,  /''      '.    ,     ^,  ^  . 

Thakbust.  of  the  Appellant,  or  witnm  those  oi  BetCLali,  the  ^emtfi- 
rSTs^in'f ""'  ^^^^^1/  0^  ^^^  EespondenL  From  the  view  which  the 
dispute ujues-    Qourts  iu   IiuUa   took   of   the    case,    it   substantially 

tlOU  ol  bouil-  .  .  t  nc  " 

ihaies,  having  rcsolved  itsclf  into  a  question  respecting  the  effect  of 

1848,  a  suit  the  law  of  limitation,  whether  it   operated  as  a  bar  to 

Ti^feTe^'  the  Appellant's  suit. 

spcctingtlio  In   the  suit   the  Appellant  sued  the  Kespondent  to 

daries.  recover    5,000    beeglias    of    land    in    Tuppah  Jegwan^ 

SemUe,^\^\.  and  to  realize  the  collection  of  a  Bazaar  attached  to 

as  the  Award  """^ 

had  not  been  the    Tirhaiiee   Fair,  and  which  the  Appellant   alleged 

contested  duv- 

vears  limited  '''  Present :  Members  of  the  Judicial  (Committee — The  Right 
by  the  Act,  Hon.  Lord  Chehnsford,  the  Right  Hon.  Sir  James  William  Col  vile, 
^1";  o^J""  ""^  and  the  Eight  Hon.  Sir  Joseph  Napier,  Bart. 

io4o,    it     ope-  ^-w•       1  TT  O-        T  -n»         1 

rated  asabar       Assessor  :~lhe  Right  Hon.  feir  Lawrence  Reel. 

to  the  suit. 

By  section  32  of  Act,  No.  YHI.  of  1859,  a  rianitiff  is  bound  to  satisfy 
the  (Jourt  that  his  right  of  action  is  not  barred  by  lapse  of  time. 

1  ho  pondency  of  an  appeal  to  Enf/Jmid  to  determine  a  question  of  suc- 
cession is  not  such  "a  good  and  sufficient  cause'as  respec'  s  thepossession 
of  a  third  party  to  take  the  case  out  of  the  general  law  of  limitations. 
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to    be   part   of  the   zemindar jj   of   Eamnifcjgur.      The        i^^^- 
decree  of  the   Principal   Sudder  Ameeti  dismissed  the       Eajah 
suit  on  the  ground  of  its  being  barred  by  the   law  of     p^nm^TD 
limitation,  which  decision  was  affirmed   on   appeal  by        Sein 
the  High  Court.  Maharajah 

The  facts  of  the  case  are  these  : —  kIshoue 

The  Appellant  was  the  Rajah  of   Ramnuggiir.    The         f^^^'^. 
Respondent,  the  Rajah  of  Bettiah. 

In  the  year  1800,  Rajah  Burdut  Koomar  Sein 
was  Rajah  of  Bamniiggur ;  after  him  Rajah  Tej 
Puriah  Scin  [a) ;  then  Rajah  Vmur  Pertab  Sein, 
who  was  succeeded  by  the  Appellant.  3Iaha  Rajah 
Peer  Kishivur  Singh  was  then  Rajah  of  Bettiah, 
He  was  succeeded  by  Maharajah  Anund  Kishore 
Sing,  after  him  by  Maharajah  Naivul  Kishore  Sing, 
Avho  was  succeeded  by  the  Respondent. 

In  Maixh,  1800,  the  then  Rajah  of  Ramnuggiir 
brought  a  suit  against  the  then  Rajah  of  Bettiah,  for 
possession  of  property  constituting  the  Pergunnah 
Mujhiva,  in  Bchar,  and  in  which  Pergunnah  the  land 
in  dispute  lay,  and  by  a  decision  of  the  Civil  Court 
of  Tiillah  Sarun  the  suit  was  dismissed,  and  the 
Respondent's  ancestor  declared  entitled  to  the  pro- 
perty. 

^o  change  in  possession  took  place  subsequently  to 
that  date,  but  in  18'J2  disputes  arose  between  the 
Rajah  of  Bettiah  and  the  King  of  Nepaul  as  to  what 
constituted  the  boundary  line  between  their  respective 
properties,  and  on  the  28th  of  Mag,  3  822,  the 
boundary  Commissioner,  Captain  Cooper,  declared 
his  opinion,  that  the  Bechund  river  was  the  boundary 
line,  and  that  between  the  Bechund  and  Sonha 
rivers  the    laud  belonged   to   the   Rajah   of   Bettiah, 

[a)  See  7  Moore's  Ind.  App.  Ca&es^  pp.  37,  43. 
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1869.  In  1834,  tlie  then  Rajah  of  Bcttlak  was  iii   possos- 

Kajak       sion  of  the    Pcrgunnah  in   question   up  to    the   banks 
pri'^I^^r.    of  the  Bechuiid  river. 

8euy  Xhe    Bajah    of   Uamnuggur  died   in    18o4,    when 

Maharajah  litigation  oommeuced  between  the  Appellant   and  the 

'^rJsliT'^    other  parties  as  to  the  succession   to   the   Uamnuggur 

Sixa.  B,aj,  Pending  such  litigation  the  llaj  was  put  under 
the  Court  of  Wards,  and  a  lease  granted  to  one  Mr. 
Yule.  In  1815,  the  Principal  Sitdder  Anieen  decided 
the  suit  as  to  the  Ramnuggur  Raj  in  favour  of  the 
Appellant,  which  decision  was  confirmed  by  the 
Sudder  Dewanng  Adaivlat  in  Ajjril,  1846,  and 
finally  in  1858,  on  appeal  by  Her  Majesty  in 
Council  (a). 

On  the  1st  of  February^  1846,  Mr.  Yide,  the 
lessee  of  the  Ramnuggur  estates,  filed  a  petition 
before  the  Superintendent  of  Surveys,  alleging  that 
a  Fair  was  held  yearly  in  Fhalgoon  (^February  and 
March),  and  in  certain  years  at  the  time  of  the 
eclipse,  and  that  the  rent  was  collected  for  the  Rajah 
of  Ramnuggur,  but  that  in  1253  b.k.  the  Mahirajah 
of  BettiaNs  people  had  forcibly  collected  the  proceeds 
of  the  Fair.  The  llajah  of  Bettiah  denied  these 
statements,  and  claimed  the  lands  up  to  the  river 
BecJiund  as  belonging  to  his  Raj\  The  case  was 
postponed  on  the  ground  that  the  question  of  the 
Appellant's  title  to  Ramnuggur  Raj  was  then  pendiog 
in  the  Sadder  Court. 

The  Appellant,  as  decree-holder  of  R-ij  Ram- 
nuggur, joined  as  a  party  in  the  survey-proceeding, 
and  was  represented  by  his  Mooktar,  Ishur  Dutt, 
and  the  lessee,  Mr.  Yule,  having  retired  from  the 
case,  the  proceedings  took  place  in  the  presence  ot 
{a)  7  Moore's  Iiid,  App,  Casor:.,  18. 
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the  Appellant's   Mooldar  Ishur  Dutt.     He   tendorod       l'^^^- 
no  evidence  in  addition  to  that  produced  by  Mr.  Yule^       Rajah 
except  a  map   and   five   v/itnesses ;   and    the  Survey     p^^rhl^d 
Officer,  having  investigated  the   case,   decided  it  on       Sein 
the   11th  February^    1848,   and   ordered  a  particular  Mahvrajah 
boundary  line  to  be  marked  off,  so  as  to  confirm  to    ^/a^jj^jj^^^j.^ 
the  Eespondent  the  whole  of  the  property  in  dispute,       Si^Nfa. 
and    on    the    25th     of    February^   1848,    he    passed 
further  Orders  in  that  respect. 

On  the  20th  of  March,  1851,  the  Appellant 
requested  the  Magistrate  of  the  Zillah  to  call  for 
a  report  as  to  whether  the  Rajah  of  Bettiah  had 
prevented  him  from  receiving  the  collections  of 
Tirhanee  Fair,  which  application  the  Magistrate 
refused,  stating  that  by  the  proceeding  of  the  11th 
February^  1848,  the  dispute  as  to  the  boundary  and 
the  Fair  was  settled,  and  if  he  was  dissatisfied,  he 
could  refer  to  a  Civil  Court. 

The  Appellant,  however,  took  no  steps  until  the 
3lst  of  Decembe?^j  1861,  when  he  filed  his  plaint  in 
the  suit  now  under  appeal.  In  his  plaint  he  defined 
the  boundaries  which  he  claimed  to  have  established^ 
and  charged  collusion  between  Mr.  Fule  and  the 
Eespondent,  in  having  the  boundaries  laid  down 
wrongly,  and  he  alleged  possession  by  Mr.  Yule 
and  himself  up  to  the  20th  of  March,  1851,  and 
assigned  the  ouster  of  his  possession  as  commencing 
from  that  day. 

The  Eespondent  by  his  answer  denied  the  Appel-- 
lant's  allegations,  as  to  the  boundaries  and  possession, 
and  submitted,  that  the  claim  was  barred  by  the 
special  law  of  limitation,  under  Act  No.  XIII.  of 
1818,  as  well  as  the  general  law  of  limitation,  and 
also  that  the  suit  decided  in  Marchy  1800^  against  the 
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^69^       Appellant's  Father  as  above-mentionedj  was  a  bar  to 
k     Ea.t.vh       the  suit. 

Peehlvd  The  Principal   Siidder  Ameen  settled  the  issues  for 

^^^^"^        trial   to    the    folloAviof?    effect  :— First,    whether    the 

Maharajah   general  or  special  law   of   limitation  applied?     And, 

KrsHoRE  secondly,  whether  the  suit  was  barred  under  the  2nd 
section  of  Act,  ISTo.  YIII.  uf  1859,  which  provides,  that 
the  Civil  Courts  shall  not  take  cognizance  of  suits 
previously  heard  and  determined.  As  to  the  facts 
he  laid  down  the  following  issues,  viz.  : — First,  whose 
was  the  property  in  dispute,  and  in  w^hose  possession 
had  it  been?  and,  second,  what  was  the  boundary  line  ? 
Third,  upon  the  merits,  whether  the  Plaintiff  was 
entitled  to  possession  ?  and  fourth,  was  the  Plaintiif 
entitled  to  mesne  profits  ? 

On  the  30th  January^  18d2,  the  Principal  Sudder 
Ameen  [Itrut  Ilossein)  made  an  Order  dismissing 
the  suit  with  costs,  and  in  his  Judgment  he  gave  as 
reasons  for  such  Order,  that  he  was  of  opinion,  that 
the  Plaintiff's  right  to  sue  was  barred,  both  by  the 
special  and  general  law  of  limitation.  In  his  judg- 
ment in  commenting  upon  the  Appellants  attempt  to 
take  his  case  out  of  the  law  of  limitation,  he  said  : — 
*^  Although  the  Plaintiff,  with  a  view  to  cure  the 
laches  of  limitation,  represented  that  he  had  been  in 
possession  of  the  disputed  property  prior  to  the 
J'hahbust  up  to  19th  of  March^  1851,  and  that  he 
was  put  out  of  possession  of  the  said  land  from  20th 
of  Marchy  1851,  under  an  Order  of  the  Foujdaree 
Adawlut,  and  in  support  of  this  allegation  he  pro- 
duced certain  Pottahs,  Furghkuttles  and  Kabooleat^ 
from  1251  to  1266,  and  in  Seaha  of  the  collection 
regarding  Terhanee  Bazaar  from  1256  to  1258  ;  but 
the  very  appearance  of  the  papers  serves  as  a  witness 
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in  favour  of  its  fabrication,    inasmuch/as  it  is  evident        ^^^^• 
that  it  is  engraved    on  old    paper    with    fresh    ink ;       Rajah 
moreover,  it  is  not  consistent  with  reason  that  after     p^rhlad 
the  conclusion  of  Thak  of  the  land  in   dispute  in  the        ^^^^ 
name  of   Defendant   on  proof   that  of  his  right  and  Maharajah 
title  thereto,  the  Plaintiff   should   have  remained  in    -^i^fe^HoTB^ 
possession    thereof    after    conclusion  of    Tliak^  as  he        Sing. 
was  prior  to   it.     Besides  this,   the  Plaintiff  himself 
stated  in   the  Thakhust  Eoohakaree^   that  he  was  dis- 
possessed from  the   Tirlanee  Mella   in   1253,  and  at 
present  contrary  to  it,  he  states   that  he   had  been  in 
possession  thereof  prior  to  the    Thakhust)  hence   it  is 
quite  clear,  that  the  Plaintiff,    to  cure   the   defect  of 
limitation,   has   raised    a    pretended  plea   as   to   his 
possession.     But   the  law   of  limitation  is    so    fully 
applicable  to    the  case,     that    it    cannot   be    cured, 
but  by  some  strong   document  of  the   Court,  and  not 
by  private  papers,   inasmuch   as  the  preparation  of 
such   papers   rests  at   the    disposal    of    the  Plaintiff* 
Hence,   in   consideration  of  the   general  and  special 
law  of  limitation,  the  present  suit   is  not   cognizable 
by  the  Court." 

On  appeal,  the  High  Court  at  Calcutta^  consisting 
of  Mr.  Justice  Morgan  and  Mr.  Justice  Swnhoonauth 
Pundit^  on  the  8th  of  January^  1864,  ordered  the 
appeal  to  be  dismissed  with  costs,  holding  that, 
independently  of  the  question,  as  to  whether  the  claim 
was  barred  by  the  law  of  limitat  ion  as  contained  in 
Act,  ^0.  XIII.  of  1848,  the  Appellant's  claim  was 
barred  by  the  twelve  years  law  of  limitation. 

Sir    R.    Palmer^    Q.C.,    and  Mr.   Leith^  for  the 
Appellant. 

First,    the   Courts  in   India    ought  not  to   have 

VOL.  XII.  L  1 


298  CASES   IN   THE    PRIVY    COUNCIL 

1869.        decided  that  the  suit  was  barred  through  effluction  of 

Eajah      time  by  the  general  la^^  cf   limitation,   but  ought  to 

Perhlad    ^^^^  heard  and  determined  the  issue  on  the  merits. 

Sein        The  High  Court  ought  to  have  remanded   the  case  to 
Mahaeajah  the  Zillah  Court,  to  be  tried  on  the  merits  under  the 
Klsh^riT    issues  fixed  and  recorded. 

Sing.  Secondly,  the  Courts  were  wrong  in  their  construc- 

tion of  the  law  of  limitation  as  applicable  to  the  case. 
The  Appellant  was  within  the  exception  provided  by 
sec.  14  of  Ben.  Eeg.  III.  of  1793,  the  general  law  of 
limitation,  having  been  precluded  from  seeking  re- 
dress by  ^^  a  good  and  sujQS.cient  cause,''  which  allows 
a  deduction  to  be  made  of  the  full  period  during 
which  the  suit  concerning  the  succession  to  the  Raj 
was  pending.  Rajah  Enayet  Hossien  v.  Sayud  Ahmed 
Reza  (a) ;  Troup  v.  The  East  India  Company  {h). 
Here  the  Appellant  brought  his  suit  within  twelve 
years  from  the  date  of  the  final  decree  made  on 
the  succession  suit,  by  which  his  right  to  the  Raj 
was  determined.  Neither  did  the  cause  of  action 
arise  before  the  present  suit  was  commenced,  so  as 
to  create  the  bar,  provided  by  Ben.  Reg.  III.  of 
1793,  sec.  14.  Even  if  the  cause  of  action  had 
arisen  more  than  twelve  years  before  the  institution 
of  the  suit,  and  if  the  same  was  not  cognizable  under 
the  exceptions  contained  in  the  above  Regulation,  yet 
it  was  cognizable  under  Ben.  Reg.  II.  of  1805,  sec.  3, 
el.  1,  being  a  suit  for  lands  and  permanent  immovable 
property,  which  the  Respondent  or  those  under  whom 
he  claimed  had  acquired  possession  of  by  '*  unjust  and 
dishonest  means,  and  neither  he  nor  those  who  held 
under  him  held  quiet  and  unmolested  possession  of 
the  lands  under  a  title  believed  to  be  just  and  valid, 
{a)  7  Moore's  lad.  App.  Oases,  238.  {b)  lb.,  104 
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during  a  period  of  twelve  years"   antecedent   to   the     ,J_5^^ 
commencement  of  the  suit.  Kajah 

Sahib 

Mr.  Field,  Q.C.,  and  Mr.  Bell  for  the  Kespon-     Pbrhlad 

'  Sein 

dent.  V, 

Maharajah 
According  to  the  provisions  of  the  law  of  limita-    Rajender 

tion  in  India^  as  contained  in  Act,  No.  XIV.  of  1859,  ki^Q, 
the  Appellant's  right  to  see  was  barred,  as  the  cause 
of  action  arose  twelve  years  before  the  date  when  the 
action  was  commenced.  Independently  of  the  ques- 
tion of  twelve  years  law  of  limitation  being  applicable 
to  the  case,  the  Appellant  had  no  right  to  sue,  inas- 
much as  more  than  three  years  had  elapsed,  the  case 
being  within  the  meaning  of  sec.  1,  cl.  6,  of  that 
Act,  and  the  former  Act,  No.  XIII  of  1848.  [Sir 
James  Golvile  : — This  case  does  not  seem  to  be 
within  the  latter  Act,  which  appears  to  be  limited  to 
Awards  made  by  the  revenue  authorities  under  Ben. 
Reg.  YII.  of  1822,  IX.  of  1825,  and  IX.  of  1833.] 
The  Thahhust  proceeding  was  an  Award  within  the 
Act,  No.  XIII.  of  1848.  The  limitation  will  not 
stop  when  once  it  begins  to  run,  Boe  dem  Duroure 
V.  Jones  («).  The  case  of  Bajah  Enayet  Hossein  v. 
Bayud  Ahmed  Beza  (h)  does  not  apply.  In  Troup 
V.  The  Bast  India  Company  (c),  the  sole  point  wa^, 
whether  the  words  ^^  other  good  and  sufficient  cause" 
in  cl.  3,  sec.  18,  of  Ben.  Eeg.  II.  of  1803,  included 
"  insanity." 

Mr.  Leith  in  reply. 

Judgment  was  given  by  their  Lordships  with  the 
other  cases,  and  will  be  found  at  p.  334. 

(a)  4  Term.  Kep.,  300.         (b)  7  Moore's  Ind.  App.  Oases,  238, 
{c)  7  Moore's  lad.  App.  Cases,  104. 
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1869. 

Eajah 

Sahib 

Perhlad 

Setn 

AIsD   OTHEKS. 


12tli  Marcli, 
1869. 


Their  Lordships  having  reserved  the  coDsideration 
of  these  appeals,  judgment  was  pronounced  by. 

The  Eight  Hon.  Sir  James  W.  Col  vile. 

Their  Lordships  have  now  to  dispose  of  five 
appeals  in  which  the  same  person,  Rajah  Sahib 
Perhlad  Seiriy  is  an  actor,  being  in  four  of  them  the 
Appellant  and  in  the  fifth,  the  Eespondent.  Though 
the  cases  are  not  otherwise  connected  with,  or 
dependent  on  each  other,  it  will  be  convenient  to 
state  certain  facts  relating  to  the  Rajah  and  his  title 
which  are  common  to  all.  He  is  now  in  undisputed 
possession  of  the  Raj  and  zemindary  of  Ramnuggw\ 
the  title  to  which  was  in  litigation  from  1835  until 
1858.  He  originally  sued  for  them  as  guardian  on 
behalf  of  his  infant  Son  under  a  deed  of  gift ;  they 
were  at  the  same  time  claimed  by  Run  Murdun  Sein 
as  a  Son  of  the  former  Rajah^  TJmur  Fur  tab  Sein 
and  by  other  parties  under  different  titles.  Ulti- 
mately the  right  of  succession  of  the  present  Rajah 
as  the  nearest  collateral  heir  of  TJmur  Fur  tab  Sein 
was  declared  by  a  decree  of  the  Zillah  Court,  dated 
the  27th  of  February^  1845,  and  that  decree  was 
affirmed  on  appeal  by  the  Sudder  Court  on  the  9  th 
of  September^  1846.  From  that  date  the  litigation 
was  confined  to  the  Rajah  and  Run  Murdun  Sein^ 
was  alone  preferred  an  appeal  to  Her  Majesty  in 
Council,  which  was  finally  determined  in  the  Rajah's 
favour  in  January^  1858  [a).  The  estate  was  in  the 
possession  oi  one  of  the  Widows  of  Umur  Furtab 
Sein   from  the  time    of   his   death    in    1834,    until 

{a)  See  Chuoturya  Bun  Murdun  Syn  v.  Sahuh  Piirhulad  Syn, 
T  Moore's  Ind.  Ajip.  Cases,  18. 


ON    APPEAL    FROM    THE    EAST    INDIES. 


301 


February^  1840,  whea  she  died.  The  Collector  of 
the  District  was  then  directed  to  keep  it  under 
attachment  until  the  title  to  it  should  be  determined 
in  the  pending  litigation.  After  the  Sudder  Courtis 
decree  in  1846,  an  Order  was  made  that  the  Rajah 
should  be  put  into  possession  on  giving  security  to 
abide  the  event  of  the  appeal  to  England  ;  but  owing 
to  delays  in  perfecting  that  security,  he  did  not  obtain 
actual  possession  until  June^  1818.  The  security 
afterwards  failed  ;  the  Rajah  was  unable  to  give  fresh 
security  to  the  satisfaction  of  the  Court ;  an  Order 
was  made  on  the  18th  of  May^  1854,  that  the  pro- 
perty should  again  be  attached  by  the  Collector ;  and 
it  remained  under  attachment  from  that  time  until 
possession  was  restored  to  the  Rajah  in  1858,  upon 
the  determination  of  the  appeal  in  his  favour. 
Having  stated  these  facts  and  dates,  their  Lordships 
will  proceed  to  deal  with  the  several  appeals  in  their 
order,  beginning  with  that  in  which  Baboo  Budhaa 
Sing  is  ."Respondent. 

The  suit  out  of  which  this  appeal  has  arisen  was 
brought  to  recover  from  the  Appellant  (the  Rajah) 
possession  of  a  four-anna  share  of  certain  specified 
property,  comprising  the  whole,  or  a  very  consider- 
able part  of  the  7,emindary  of  Ramnuggur,  The 
original  Plaintiff  was  a  Mussulman  Lady,  claiming 
to  be,  at  least  for  the  purposes  of  the  suit,  the  sole 
representative  of  her  late  Husband,  Sultan  Jan^  who 
was  the  sole  representative  of  one  Kajah  Hossein 
Ally  Khan.  After  the  institution  of  the  suit  she 
sold  all  her  interest  therein  to  the  Eespondent,  who 
has  been  substituted  as  Plaintiff  on  the  record,  and 
may  be  taken  to  have  all  the  rights  in  the  subject 
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Eajah 
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Baboo 

BUDHOO 

Sing. 


matter  of  the  suit  which  could  have  been  successfully 
asserted  either  by  Kajah  Hossein  Ally  KhaUy  or  by 
Sultan  Jan, 

His  title  is  founded  on  a  Kotuala  or  Bill  of  sale  of 
the  property  in  dispute,  which  is  admitted  to  have 
been  executed  to  the  Kajah  by  the  Appellant  on  the 
23rd  of  Beptemler^  1844,  and,  therefore,  at  a  time 
when  the  latter  neither  was  in  the  possession  of  the 
zemindary^  nor  had  established  in  any  Court  his  title 
thereto.  The  case  of  the  Eespondent  is,  that  this 
Bill  of  sale  expresses  the  real  contract  between  the 
Appellant  and  the  Kajah,  which  was  one  for  the 
absolute  sale  by  the  former  and  purchase  by  the 
latter  of  a  four-anna  share  of  the  specified  property 
for  the  price  of  Es.  76,000,  and  that  that  sum  was 
actually  paid  down  in  cash  when  the  instrument  was 
executed. 

The  case  of  the  Appellant  is,  that  being  in  want 
of  funds  to  carry  on  his  suit  for  the  Raj  and  zemin- 
dary,  and  for  his  own  support,  he  applied  to  the 
Kajah,  who  agreed  to  make  advances  for  those 
purposes  on  condition  of  having  the  Bill  of  sale 
executed,  registered,  and  duly  notified  in  the  pending 
suit ;  that  no  part  of  the  expressed  consideration  or 
sum  of  Es.  75,000  was  paid  on  the  execution  of  the 
Instrument ;  and  that  though  the  KaJah,  from  time 
to  time,  advanced  small  sums  of  money,  the  whole 
amount  of  his  advances  fell  far  short  of  Es.  75,000  ; 
that  afterwards  the  Kajah  absconded  from  Patna  on 
a  charge  of  disa:ffection  to  the  Government ;  where- 
upon it  was  agreed  between  his  Son,  Sultan  Jan,  and 
the  Appellant,  that  a  Bond  for  Es.  76,000  hypothe- 
cating the  whole  of  the  property  in  question,  and  not 
merely  a  twelve-anna  share  of  it,  should  be  substituted 
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for  the  instrument  importing  the  absolute  assignment 
of  the  four-anna  share  ;  and  that,  accordingly,  such 
a  Bond  ^yas  executed  by  the  Appellant  to  Sultan 
Jan  on  the  7th  of  March^  1846 ;  but  that  the 
Es.  76,000  was  merely  a  nominal  consideration,  of 
which  no  part  was  paid,  the  real  contract  being  one 
to  secure  moneys  already  adv^anced  with  future 
advances  which  Sultan  Jan  undertook  but  failed  to 
make. 

The  questions  thus  raised  between  the  Appellant 
and  Kespondent  are  not  now  litigated  for  the  first 
time.  In  August^  1848,  Sultan  Jan  instituted  two 
suits  against  the  Appellant,  of  which  one,  being 
almost  identical  with  the  present,  was  brought  to 
recover  possession  of  the  four-anna  share  of  the 
property  under  the  title  founded  on  the  Bill  of  sale  ; 
and  the  other  was  for  the  recovery  of  the  Es.  76,000 
purported  to  be  secured  by  the  Bond  which  he 
alleged  to  have  been  advanced  in  addition  to  the 
Es.  75,000  said  to  have  been  paid  on  the  execution 
of  the  Instrument  of  September^  1844. 

Both  these  suits  were  dismissed  by  the  Zillah 
Judge  (Mr.  Hathorn).  He  held  that  the  Plaintiff's 
story  in  one  suit  as  to  the  payment  of  the  Es.  76,000, 
and  in  the  other  as  to  the  payment  of  the  Es.  76,000, 
was  false ;  and  in  his  judgment  in  the  Bond  suit  he 
expressed  an  opinion,  that  the  Appellant's  account 
of  the  transactions  was  substantially  the  true  one. 
There  was  an  appeal  to  the  Siidder  Dewanny 
Adawlut  against  both  decrees.  The  appeal  in  the 
Bond  suit  was  absolutely  dismissed.  On  the  other 
appeal  the  Pleaders  for  the  Eespondent  (the  present 
Appellant)  unfortunately  raised  a  question  as  to  the 
sufficiency  of  the  stamps  on  certain  documents  which 


1869. 

Eajah 

Sahib 

Pebhlad 

Sein 

V. 

Baboo 

BUDHOO 

Sing. 


30  i 


CASES    IN    THE    PiUVY    COUNCIL 


13(i9. 

Bajah 

Sahib 
Perhlad 

Sein 

V. 

Baboo 

BUDIIOO 

Sing. 


bad  been  put  iu  evidence ;  and  tbe  Siidder  Court  j 
avoiding  tbe  decision  of  tbe  case  upon  its  merits, 
directed  tbe  suit  to  be  dismissed  on  tbat  ground 
only  ;  and  consequently  gave  to  tbe  Plaintiff,  Sultan 
Jan^  all  tbe  advantages  wbicb  a  judgment  of  nonsuit 
bas  over  a  judgment  for  tbe  Defendant. 

Tbe  result,  however,  of  that  litigation  was  a 
conclusive  decision  against  Suit  in  Jan  in  the  Bond 
suit ;  whilst  in  tbe  other  suit  a  decision  on  tbe 
merits  was  passed  against  him  in  tbe  Zlllah  Court, 
which  was  only  so  far  qualified  by  the  decree  of  the 
Sadder  Court  tbat  be  was  left  at  liberty  to  bring  a 
new  suit.  The  date  of  that  decree  was  the  4th  of 
January^  1853. 

In  this  state  of  things  tbe  present  suit  was  insti- 
tuted on  the  22nd  of  August^  1856.  It  was  brougbt 
in  the  Court  of  the  Principal  Sudder  Ameen^  who 
dismissed  it  with  costs ;  and  on  appeal  his  decision, 
except  as  to  costs,  was  confirmed  by  the  Zillah 
Judge  (Mr.  Atherton).  Both  decisions  proceeded 
upon  the  assumption  that  the  Eespondent's  case  as 
to  the  payment  of  the  consideration  of  Ks.  75,000 
was  false,  and  the  Appellant's  true.  And  both 
Judges,  conceiving  that  their  decision  on  this  point 
was  sufficient  to  determine  the  suit,  omitted  to 
decide  an  issue  which  expressly  raised  the  question 
whether  the  Bond  for  Es.  76,000  of  1846,  had  been 
given  in  substitution  for  the  absolute  Bill  of  sale  of 
1844.  According  to  the  practice  of  the  Courts  of 
India^  these  two  decisions  were  ^nal  in  India^  on 
questions  of  fact,  though  on  questions  of  law  or 
procedure  there  lay  a  special  appeal  to  the  Sudder 
Court.  Such  an  appeal  was  in  fact  preferred.  It 
is   unnecessary    to   state   any    of   the   ground  of  it, 
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<?xcept  the  fourth  ;    which  is   to  tlie  following  eSect  :         ^869. 
— ''  If,  for  argument's  sake,  it  be  admitted,  that    the       Ra.tah 
Defendant    did   not   receive    the   full    price,  yet    by     ^Enmlv 
reason  of    his    acknowledging    to    have    executed    a         Sein 
Bynamah  (Bill  of   sale),  a  decree   in    this  suit  would       Baboo 
be  just  and  indispensable,  because  the  Defendant  has      "^g^^^^^ 
the  power  to  sue  for  the   recovery   of  the  balance  of 
the  purchase-money." 

On  that  appeal  the  Sudder  Court,  on  the  27th  of 
September^  1860,  made  the  decree  which  is  the 
subject  of  the  present  appeal.  Though  bound  by 
the  finding  of  the  Courts  below  that  the  Es.  75,000, 
had  not  been  paid  as  alleged  by  the  Plaintiffs,  the 
Judges  who  sat  on  the  appeal  nevertheless,  proceed- 
ing upon  a  statement  in  Mr.  Athertori's  judgment 
to  the  effect,  that  the  advances  made  to  the  Appel- 
lant probably  amounted  to  about  Es.  18,000  or 
20,000  in  all,  arrived  at  the  conclusion,  that  the 
real  and  final  contract  between  the  parties  was  one 
of  absolute  sale  and  purchase,  upon  which  there 
had  been  a  partial  payment  of  the  purchase-money. 
They  further  held  that,  in  these  circumstances,  a  com- 
plete title  to  the  lands  passed  to  the  Kajah  by  virtue 
of  the  Bill  of  sale  on  its  execution ;  and  (by  a  sup- 
posed application  of  the  doctrines  of  English 
Courts  of  Equity)  that  the  Vendor  in  possession 
of  the  lands  was  to  be  treated  as  having  only  a 
lien  for  the  unpaid  balance  of  the  purchase-money ; 
and  was  to  be  held  accountable  as  a  Mortgagee  in 
possession  for  the  rents  and  profits.  They  accord- 
ingly remitted  the  cause  to  the  Judge,  with  directions 
*'  to  decide  it  de  novo  in  his  Court,  on  the  points  now 
mooted,  or  upon   others    which   fairly   arise   on   the 

pleadings." 
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1869.  Before  Ihey  consider,  wlietlier  the  principles   upon 

Eajah  wliich   the    Judges^  proceeded  were  sound    in    them- 

Perhlad  selves,  or  applicable  to  a    transaction  of    this   nature 

^^^^  between  Hindoos  or  between  a  Hindoo  and  a   MussuL 

V. 

Eaboo  man^  their  Lordships  raust  observe,  that  this  applica- 
tion of  them  assumed  a  state  af  things  which  was  not 
consistent  with  the  case  made  by  either  party,  and 
was  certainly  not  necessarily  implied  by  the  findings 
of  the  Courts  below  upon  the  issues  of  fact.  For  even 
if  those  Courts  had  fouiid  that  advances  within  a 
certain  limit  had  been  made,  it  did  not  follow  that 
they  were  made  in  part  payment  of  the  consideration 
for  a  subsisting  contract  of  sale,  and  not^  as  the  Rajah 
insisted,  upon  a  contract  for  security.  And,  indeed, 
the  decree  under  appeal,  by  remitting  the  cause  for 
trial  upon  the  points  fairly  arising  on  the  pleadings, 
including  the  undetermined  issue  as  to  the  substitu- 
tion of  the  Bond  for  the  original  contract,  left  thij 
very  point  open. 

Their  Lordships,  however,  are  of  023inion,  that 
even  if  this  question  of  substitution  had  been  deter- 
mined in  favour  of  the  Respondent,  the  decree  of 
the  Sudder  Court  w^ould  nevertheless  have  been^ 
erroneous. 

It  is  not  easy  to  see  what  principle  of  an  English 
Court  of  Equity,  supposing  such  to  be  properly 
applicable  to  the  case,  would  support  the  conclusions- 
to  which  the  Judges  of  the  Sudder  Court  have  come 
upon  the  facts  before  them.  Their  business  was  ta 
decide  the  rights  of  the  parties  under  the  particular 
contract,  and  upon  the  facts  found  by  the  Courts 
below,  according  to  equity  and  good  conscience. 
They  seem  to  have  ruled  that  the  effect  of  the  execu- 
tian  of  a  Bill  of  sale  by   a  Hindoo  Vendor  is,  to  use 
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tKe   phraseology    of  English,    law,  to  pass  an  estate        1809. 

irrespectively  of  actual  delivery  of  possession  ;   giving  "r"^^^^ 
to  the  Instrument  the  effect  of  a  conveyance  operat-       Sahib 
ing  by  the  Statute  of  Uses.     Whether  such  a  con-         ^mi^ 
elusion  would  be  warranted  in  any  case,   is,  in  their       -,,  ^' 

/  '  '  T3AB0O 

Lordships'  opinion,  very  questionable.  It  is  cer-  Budhoo 
tainly  not  supported  by  the  two  cases  cited  in  the 
Judgment  under  review  :(^-f);  in  both  of  which  actual 
possession^seems  to  have  passed  from  the  Vendor  to 
the  Purchaser.  To  support  it,  the  execution  of  the 
Bill  of  sale  must  be  treated  as  a  constructive  transfer 
of  possession.  But  how  can  there  be  any  such 
transfer,  actual  or  constructive,  upon  a  contract 
under  which  the  Vendor  sells  that  of  which  he  has 
not  possession,  and  to  which  he  may  never  establish 
a  title  ?  The  Bill  of  sale  in  such  a  case  can  only  bo 
evidence  of  a  contract  to  be  performed  in  futuro^ 
and  upon  the  happening  of  a  contingency ;  of  which 
the  Purchaser  may  claim  a  specific  performance  if  he 
comes  into  Court  showing  that  he  has  himself  done 
all  that  he  was  bound  to  do.  In  the  present  case  the 
Purchaser  had  alleged  that  he  was  in  that  condition, 
having  paid  the  whole  of  the  price  at  the  date  of  the 
execution  of  the  Instrument ;  but  that  allegation  has 
been  found  to  be  false.  Nor,  if  the  fact  had  been, 
as  assumed  by  the  Sudder  Court,  that  part  of  the 
purchase-money  was  paid  upon  the  execution  of  the 
contract,'  and  the  Purchaser  had  come  into  Court 
alleging  such  part  payment  and  tendering  the 
balance,  does  it  follow  that  he  would  have  been 
entitled   to   a    decree    for    specific    performance ;   for 

(«)  These  cases  were  Gopeechurn  Kiirr  v.  Koroona  Daup, 
Decisions,  1857,  p  225;  va\^  Surlonarain  Singhy.  Ilaharaj  ^ingh, 
Decisions,  1858,  p.  601. 
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the  contract  sued  upon  is  an  eminently  speculative^ 
not  to  say  a  gambling,  one.  On  the  face  of  it,  the 
Vendor  agrees  in  consideration  of  a  sum  presently 
paid,  to  sell  that  which  he  has  not,  and  may  never 
have  ;  and  the  price  is  presumably  fixed  upon  a  calcu- 
lation of  the  risk  undertaken  by  the  Purchaser,  at  a 
sum  far  below  the  real  value  of  the  thing  sold. 
But  if  the  Purchaser  under  such  a  contract  has 
retained  part  of  the  price  for  several  years  and  until 
the  risk  has  been  determined  by  the  happening  of 
the  contingency,  he  has  pro  tanto  diminished  the 
risk  which  he  contracted  to  bear ;  and  the  Vendor 
has  pro  tanto  lost  that  fcr  which  he  stipulated — 
the  present  use  and  enjoyment  of  the  mone3^  The 
contract,  therefore,  has  become  incapable  of  being 
performed,  according  to  the  true  meaning  and  intent 
of  the  contracting  parties.  Their  Lordships  are^ 
therefore,  of  opinion,  that  the  decree  made  by  the 
Sudder  Court  upon  their  assumption  of  the  facts 
was  in  every  point  of  view  erroneous,  and  cannot  be 
"supported. 

They  have  now  to  consider  not  only  what  decree 
the  Sudder  Court  ought  to  have  made  on  the  special 
appeal,  but  what  ought  to  be  the  final  decree  in  the 
suit;  since  in  order  to  complete  justice  between 
the  parties,  they  have  allowed  the  learned  Counsel 
for  the  Respondent  to  impeach  the  decrees  of  the  two 
Lower  Courts,  and  to  argue  the  whole  case  upon  the 
merits.  And  it  has  been  so  argued  very  ably  by  Mr. 
Bell,  The  first  and  most  material  question  is,  whether 
it  has  been  correctly  found  that  the  Es.  75,000,  were 
not  paid  as  alleged  by  the  Eespondent  upon  the 
execution  of  the  Bill  of  sale.  That  has  been  so  found 
by  three  Courts  in  India  ;  and  therefore,  in  attempting 
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to  distrub  the  finding,  tlie   learned  Counsel  undertook        i^^^^- 
a  more  than  ordinary  burthen.     He  argued,  however,       Rajah 
that  the  two  dicisions  in  this  suit  gave  undue    weight     p^^^^^^ 
to  the  former  decision  of  Mr.  Hathoi^n  ;  and  that  that        ^ein 
Gentleman'sjudgment  had  not  allowed  sufficient  weight       Baboo 
to  the  presumptions  arising  from   the  admitted   acts      Bltduoo 
of  the  AppeHant  in  executing  the  Bill  of  sale,  and  the 
receipt  for  the  purchase-money,   and  in   subsequently 
recognizing    them.     Their    Lordships   fully    concede, 
that  though,  according  to  the  law  and  practice  of  the 
Courts  in   India,  those  acts  were   not   conclusive  evi- 
dence against  the  Appellant,  the  presumptions  arising 
from   them  ought  to  have  been  allowed  due    weight 
upon  the  trial  of   the  issue,  whether  the  consideration 
had   been    paid  as  alleged.     They  observe,  however^ 
that  the  issue  came  ultimately  to  be   determined  upon 
the  testimony  of   conflicting  witnesses,    of  whom  the 
Judge  held,   that  some  were  credible  and   respectable, 
and  others  altogether  unworthy  of   credit.     !N'or,  can 
their  Lordships   say,  after  giving  full  weight  to  the 
presumptions  in  question,    and  to  the  other  circum- 
stances in  the  case,  that  the  finding  was  wrong.  They 
are   disposed   to  believe,    that   the   real    arrangement 
between  the  Appellant  and  the  Kajah  was  for  advances 
to  be   made,  from  time   to  time  ;  and  that  the  form  of 
the  contract  was  adopted  in    order  to  evade  the  effect 
of   the  decisions  of  the   Indian  Courts  in  respect   of 
what  they  consider  champerty.     They  think,  therefore, 
that  there  is  no  ground  for  disturbing  the  finding,  that 
the  Es.  75,000  were  not  paid  as  alleged;   and  it  fol- 
lows, from  the  reasons  which  they  have  already  stated, 
when  dealing  with  the  judgment  ot   the  Sudder  Court, 
that  if  that  finding  was  correct,  the  suit  was  properly 
decided    in    the  Appellant's    favour   upon  it.     Their 
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18G9.        LorJsliips,  however,    think  it  right   to  add,  lliafc  upon 

Kajaii       the  evidence,  corroborated  as  it  is  b}"  the  fact  that  the 

Pkrijlad     I^ond   hypothecated   the   whole,    and  not    only    three 

SijiN  fourths  of  the  property  in  question,  they  think  that 
the  issue  as  to  the  substitution  of  that  security  for  the 
Bill  of  sale  would  also  have  been  properly  found  iu 
the  Appellant's  favour. 

Mr.  Bell  pressed  upon  their  Lordships  the  pro- 
priety of  doing  complete  justice  between  the  parties^ 
by  imposing  upon  the  Appellant  the  terms  of  repay- 
ing the  advances  actually  made  to  him  by  the  Kajah 
and  Sultan  Jan,  Tiiey  do  not  see  how  they  can  do 
this  in  the  present  suit,  of  which  the  dismissal  w^ill 
not  prevent  the  recovery  of  those  advances  if  they 
are  still  recoverable.  Sultan  Jan^s  proper  course  Ava^ 
to  sue  for  the  repayment  of  them  in  the  Bond  suit,  if 
they  were  included  in  that  security  ;  or  if  they  were 
not  so  included,  under  his  general  title  as  representa- 
tive of  his  Father.  If,  ia  consequence  of  his  failure 
to  do  so,  or  of  the  lapse  of  time,  the  remedy  is  gone, 
their  Lordships  may  regret  that  result  ;  but  they  da 
not  see  how  they  can  supply  a  new  remedy  by  im- 
posing terms  upon  the  Appellant,  who  is  not  in  this 
suit  seeking  the  aid  of  the  Court,  but  is  sued  upon  a 
diiTerent  and  inconsistent  cause  of  action.  x\nd  the 
difficulty  of  taking  such  a  course  is  increased  by  the 
circumstance,  that  the  Eespondent  is  not  the  repre- 
sentative of  the  Kajah  or  of  Sultan  Jan  for  all  pur- 
poses, but  is  merely  the  Assignee  of  the  rights  which 
Fiirhhoonda  Khanum  has  specially  claimed  in  this  suit. 
Their  Lordships,  therefore,  will  humbly  recom- 
mend to  Her  Majesty  that  this  appeal  be  allowed 
with  costs;  that  the  decree  of  the  Sadder  Court  be 
reversed,  and   that  in  lieu  thereof  an  Order  be  made 
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dismissing  the  special  appeal  \yi(.]i  co.sts.  Tlie  oiTc^ct 
of  tliis  will  be  to  aiiirm  the  decree  of  Mr.  A  titer  ton. 
Their  Lordships  are  not  disposed  to  interfere  with 
the  discretion  exercised  by  him  in  respect  of  the 
costs  of  the  suit  in  the  Lower  Courts. 

In  the  second  appeal  under  consideration,  Kalee- 
pershad  Teivarrec  is  the  Appellant,  and  the  Rajah  the 
Eespondent, 

The  suit  out  of  which  it  arises  was  broui^iit  by  the 
llespondent  to  set  aside  a  Zur4-peshji  deed,  dated 
the  23rd  of  December^  1851,  wdiich  purports  to  have 
been  executed  by  hiin  to  the  Appelhiiit  and  his 
Brother,  Miuldun  Mohuii  Tewarree-^  since  deceased,  for 
securing  to" them  the  repayment  of  lis.  49,45o,  with 
interest,  by  the  pledge  or  mortgage  of  fifteen  niou' 
^ahs,  part  of  the  zeinladary  of  Ramnujjur.  He  also 
claimed  luasilat^  or  tlie  mesne  proiits  of  the  property, 
for  six  years.  The  llespondent  admits  the  execution 
of  the  deed,  but  says  that  it  was  executed  as  a  secu- 
rity for  the  amount  appearing  to  be  due  on  a  Bond 
previously  executed  by  him  in  favour  of  the  same 
parties  in  Fehniavy^  1849;  that  lie  never  received 
any  consideration  for  the  Bond  ;  and  that  he  was 
induced  to  execute  both  documents  by  his  Servant^ 
Lalla  Binda  Lall^  who  was  acting  in  collusion  wdth 
the  Tewarrees. 

His  story  as  to  the  consideration  for  tha  Bond  is, 
that  in  the  course  of  the  negotiations  for  procuring  the 
security,  to  abide  the  event  of  Riui  Miirdun  Singes 
appeal  to  England^  which  he  had  to  give  wdien  he 
got  into  possession  of  the  property  in  1848,  it  was 
arranged  that  Ranee  Unopoorna^  who  became  his 
surety  and  pledged  her  property  by  way  of  security^ 
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i«69.  should  receive  a  bonus  of  Es.  20,000  ;  that  tlie 
^-Rai^-  Appellant  and  his  Brother  should  pay  that  honus^ 
rr.RSTiAD  2iXi{\  for  so  doin<2r  should  themselves  receive  another 
V.  bonus  of   Rs.    20,000 ;    that   the   i5ond   was   given  to 

\''^^^  secure  these  two  sums  of  Rs.  20,000  ;  but  that  the 
^K^HLAD  Teivarrecs  failed  to  pay  the  Rs.  20,000  to  the  Ranee, 
who  consequently  contrived  to  escape  from  her  obli- 
gaiious  as  security  by  means  of  a  revenue  sale  and 
Benamee  re-purchase  of  the  property  which  she  had 
pledged  as  security,  and  so  brought  about  the  re- 
attachment of  the  zemindar  1/  in  1854.  His  case, 
therefore,  is,  that  the  deed  impeached  was  obtained 
from  him  fraudulently  and  without  consideration. 

The  case  of  the  Appellant  is,  that  the  transactions 
were  what  they  purported  on  the  face  of  them  to  be ; 
that  the  Bond  was  given  to  secure  advances  which 
had  been  made  in  Calcutta  to  Lalla  Bmda  Loll  as 
the  Agent  of  the  Respondent,  with  his  sanction  and 
on  his  account ;  and  that  the  Zur-i-peshgi  deed  was 
executed  to  secure  a  balance  found  on  a  settlement  of 
accounts  to  be  due  in  respect  of  the  Bond  debt,  and 
some  other  transactions. 

It  is  an  admitted  fact,  that  the  Appellant  and  his 
Brother  have  been  in  possession  of  the  property  under 
the  deed  for  several  years.  The  Appellant's  case  is, 
that  he  is  still  in  such  possession  ;  but  this  seems  to 
be  disputed  by  the  Respondent. 

The  cause  was  tried  by  the  Principal  Sudder 
Ameenj  who  dismissed  the  suit  with  costs.  His 
decree  was  reversed  by  the  High  Court,  chiefly  on 
the  ground  that  the  Defendants,  the  Tewarrees,  had 
failed  to  prove  that  they  had  given  consideration  for 
the  Bond  ;  but  the  decree  of  that  Court,  though  it 
directed  that  the    Zur-i-peshgi  deed  should    be    set 
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aside,  refused  to  award  any  of  the   ttfctsilat^  or   mesne      ,^^f^^ 
profits  sued  for^  and  gave  no  costs.  Kalee- 

The  Appellant,  as   the   survivor  of  the  two   Defen-    tewahree 
dants,  appealed  against  the  decree  ;    and  there  is   also       ^^j^^ 
a  cross  appeal  against  so  much   of  it  as  rejects   the        Sahib 
claim  to  ivasilat^  and  refuses  to   give  the  costs   of   the        g^u^^ 
suit  to  the  Respondent. 

From  the  foregoing  statement  it  sufficiently  appears, 
that  the  question  between  tlte  parties  is  one  of  fact, 
viz.,  which  of  these  conflicting  stories  is  tru  \ 

It  is  obvious,  however,  that,  in  the  iirst  instance, 
it  lies  upon  the  Respondent,  wlio  comes  into  Court 
to  set  aside  a  security  solemnly  executed  by  himself, 
and  perfected  by  possession,  to  make  out  his  case. 
And  the  first  question  to  be  considered  is,  whether 
he  has  done  so,  at  least  so  far  as  to  cast  upon  the 
Defendants  the  burthen  of  proving  theirs.  There 
has  been  some  argument  as  to  the  rule  and  practice 
of  the  Courts  in  India  on  this  point,  and,  in  particu- 
lar, upon  the  ruling  of  the  Sadder  Court  in  its  judg- 
ment in  the  suit  of  Sultan  Jan  upon  the  Bond  for 
Rs.  76,000,  which  has  been  made  one  of  the  exhibits 
in  this  cause.  Upon  that  their  Lordships  observe, 
that  if  what  was  stated  by  the  Suddcr  Court  be  read 
in  connection  with  the  context,  it  does  not  seem  to  go 
beyond  what  both  sides  would  admit  to  be  the  law  in 
India,  The  Appellant  in  that  case  had  argued  that, 
nnless  the  ^^  party  sued  in  the  Bond  could  establish 
affirmatively  that  his  signature  had  been  obtained 
under  the  influence  of  force  or  fraud,"  he  was  con- 
clusively bound  by  that  signature,  and  that  a  decree 
must  pass  against  him.  The  Court  said,  in  answer 
to  this,  that  it  had  become  the  established  practice  of 
the  Courts  in   India^  in  cases  of  contract,  to  require 
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18C9.  satisfactoiy  proof  that  consideration  had  been  actual^ 
Kalke-  received  according  to  the  terms  of  the  contract ;  and 
nw^^p^.  that  it  had  never  been  held  there,  that  a  contract 
^'  made  under  seal  of  itself  imported  that  there  was  a 

Sahib  Sufficient  consideration  for  the  agreement.  The  latter 
^^Sein^^^  proposition  seem^^  to  b^  indisputable.  The  former 
may  be  too  loosely  expressed ;.  and  the  later  cases- 
cited  by  Mr.  Pontlfex^  shaw  that  if  it  is  to  be  takeu 
as  affirming  that  the  mere  denial  of  the  receipt  of  the 
consideration  stated  is  in  all  cas^s  sufficient  to  cast 
upon  the  party  relying  on  the  instrument  the  burthen 
of  proving  payment  of  that  consideration,  it  is  toa 
wide.  It  is  further  to  be  observed^  that  a  party  who, 
like  the  Plaintiii  in  the  case  referred  to,  comes  into 
Court  to  enforce  a  Bond,  is  in  a  very  different  position 
from  him  who  is  suing  to  set  aside  a  contract  under 
which  there  has  been  possession  and  enjoyment,  and 
of  which,  so  far  as  it  has  yet  been  capable  of  being 
performed,  there  has  been  performance. 

Their  Lordships  have  no  doubt  that,  in  the  latter 
case,  the  law  of  Indla^  as  of  this  and  probably  every 
other  Country,  casts  upon  the  Plaintiff  the  burthen 
of  establishing  at  least  a  good  prhnd  facie  title  to  the 
relief  which  he  seeks ;  and  they  will  first  proceed 
to  consider  how  far  the  Respondent  has  affirmatively 
made  out  the  case  upon  which  he  relies. 

Now,  what  are  the  facts  which  are  either  common  ta 
the  cases  of  both  parties,  or  are  proved  beyond  dispute? 

In  1815  Jjiilla  Bmda  Lall  was  in  Calcutta  as  the 
Agent  of  the  Respondent,  looking  after  the  appeal 
in  the  great  suit  for  the  Eaj  which  was  then  pending 
in  the  Siidder  Court,  and  possibly  other  law  business. 
lie  remained  there  after  the  Sudder  Court's  decree 
f)f  the   9th   September ^   1840^  had   been   made  in  th© 
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Pi^spoudeut's   favour.     The  principcil  business  which       ^^'^• 

he  had   then   to  perform  was  to  procure  the  securit}^      Kalke- 

which  the   Respondent   had   to   give   in   order   to  get   t^i^wIrre.-c 

into     possession.     Whilst     he    was    so    resident    in      ^^  ^'' 

*■  .  .  ,  Rajah 

Calcutta  he  certainly  had  some  transactions  with  the  .sahlb 
Tewarrees  one  of  whom,  Muddun  Mohan ^  was  or  had  j^^ik.^ 
been  the  Vakeel^  or  qtiasi  Diplomatic  Agent  of  the 
Maharajah  of  Nepuul ;  but  who  also  carried  on 
there  some  kind  of  MahajanHfj^  or  money-lending 
business.  On  the  27th  of  Deconhcr^  1847,  Ranee 
Unopoorna  executed  the  se€urity  Bond  pledging  her 
property ;  and  on  the  same  day  entered  into  au 
agreement  with  Lulla  Bindci  Lall  as  the  Eespon- 
dent's  Agent,  by  which  it  was  stipulated  that  for  her 
protection  her  Manager  should  be  allowed  to  mako 
the  zemiudarij  collections  from  Ramnuggur^  paying 
thereout  an  allowance  to  the  Respondent,  but  keeping 
the  surplus  moneys  in  deposit.  There  is  not  a  word 
in  this  subsidiary  agreement  about  the  bonus  of  Es. 
20,000,  The  ilespondent  seems  to  have  objected  to 
the  arrangement  so  proposed,  and  for  that,  or  some 
other  reason,  it  was  not  carried  out.  The  security 
itself  was,  in  the  first  instance,  rejected  by  the  Zillah 
Judge,  Mr.  llathorn ;  but  on  appeal  to  the  Sadder 
Court,  was  admitted  as  sufficient.  The  delay  caused 
by  these  proceedings  accounts  for  the  interval  of  time 
between  the  date  of  the  security  Bond  and  June^  1848, 
when  the  Respondent  was  actually  let  into  possession. 
The  proceedings  put  in  by  the  Respondent  show  that 
in  September^  1848,  Ram  Chund^  and  very  shortly 
afterwards,  Ranee  Unojjoorna  herself,  made  au 
application  to  have  the  security  Bond  set  aside,  and 
Ranee  Unopoorna  and  her  property  released  there- 
from.    The  iinul  Order  of  the  Sadder  Court  refusing 
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to  release,  her  was,  however,  not  made  until  the  10th 
of  Feb?'iiarf/^  1^51.  Thereupon  she  took  the  steps 
w^hich  have  been  ah'eady  mentioned  to  release  herself. 
The  property  which  she  had  pledged  by  way  of  security 
was  sold  for  arrears  of  revenue  on  the  1 1th  of  October^ 
1851.  Notwithstanding  this  sale,  the  Respondent 
remained  in  possession  of  the  zemindary  until  May^ 
1854.  Bmi  Miirdun  Smgh  first  application  for  fresh 
security  was  not  made  until  August^  1853  ;  fresh  secu- 
rity, the  nature  of  which  does  not  appear,  was  then 
tendefed,  and  was  finally  rejected  in  il/(^^,  1854.  The 
Eespondent,  whilst  still  in  possession,  received  from 
the  Tewarrees^  for  at  least  two  years,  the  rent  payable 
to  him  under  the  Zar-i-pcshgi  deed.  After  the  attach- 
ment, the  following  circumstances  occurred.  The 
Collector  in  the  first  instance  attempted  to  make  the 
gross  collections  from  the  zemindary  irrespectively  of 
all  interests  intermediate  between  the  Zemindar  and 
the  Eyots  which  had  been  created  by  the  Eespondent. 
A  remonstrance  was  made  by  many  of  those  claiming 
such  interests,  though  not,  so  far  as  the  evidence  goes, 
by  the  Tewarrces.  The  Commissioner  directed  that 
such  interests  should  be  respected  pending  the  attach- 
ment. In  consequence  of  thisj  the  Collector  issued 
an  Order  to  the  Eespondent,  calling  upon  him  to  specify 
what  mouzahs  he  had  given  in  Mocarrerg^  and  under 
simple  leases  and  Zar-i-peshgi  deeds  ;  and  in  answer 
to  that  Order  he  filed  a  report,  stating^  amongst  other 
things,  that  the  fifteen  mouzahs  in  question  were  under 
Ztir-i-peshgi  to  Muddun  Ifohun  'Teivarree.  Thereupon 
the  tenure  and  possession  of  the  Tewarrees  was  con- 
firmed by  an  Umuldastack  of  the  Collector,  dated  the 
7th  of  Jime^  1855;  and  on  the  8th  of  Junc^  1855, 
two  Mooktar^  tiled  in  the   name  of  the  Eespoud<>3Ut  a 
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petition  in  answer  to  some  remonstrance  of  Run 
Mui'dun  /S/^/yA'^,  affirming,  among  other  things,  the  bona 
fides  of  this  transaction  with  the  Tewarrees.  and 
repndiating  the  imputation  that  they  were  servants  of 
the  Eespondent  holding  for  his  benefit.  In  A  iigitst^ 
1856,  under  Orders  of  the  Collector,  confirmed  by  the 
Commissioners,  the  Tewarrees  obtained  a  refund  of 
Rs.  1,883.  9p.  2a.,  the  amount  of  the  collections 
deposited  in  the  Collectorate  in  respect  of  the  rents 
and  profits  of  the  fifteen  moiizahs  received  between 
date  of  attachment  and  that  of  the  Commissioner's 
Order  above  referred  to.  This  proceeding  seems  to 
have  elicited  from  the  Eespondent  the  first  suggestion 
of  the  case  now  made  by  him.  On  the  i8th  of 
October^  1856,  a  petition  was  presented  by  a  Mooktar^ 
professing  to  act  in  his  name,  complaining  of  the  Order 
for  the  refund,  and  setting  up  against  the  Tewarrees 
a  case  substantially,  but  not  altogether,  the  same  as 
that  now  made.  The  petition  was  referred  to  the 
Eespondent,  in  order  to  ascertain  whether  it  was 
really  his  act  ;  and  by  another  petition  signed,  not  by 
himself,  but  a  Moonshee^  he  adopted  it  generally, 
though  he  disputed  the  accuracy  of  some  of  its  state- 
ments, and  insisted  that  the  fifteen  mouzahs  ought  to 
be  re-attached.  It  does  not  appear  by  any  evidence 
what,  if  anything,  w^as  done  on  the  petitions  ;  but 
the  mouzahs  were  certainly  not  re-attached.  The 
Teivarrees  remained  in  possession  of  them  up  to  the 
time  when  the  Eespondent  recovered  possession  of 
the  zemindary  in  1858  ;  if  not  up  to  the  day  of  the 
commencement  of  this  suit, 

What,  then,  is  the  case  proved  by  the  Eespondent, 
and  how  far  i^  it  cunsistent  with  these  established 
facts  ? 
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1869.  It  is  not  very   easy    to   make   out  from    the   plaint 

K.vLEK-       and  the  depositions  of  the   Eespondent  in  support  of 

Ti:wuuiEE    ^^  ^  clear  or    consistent    story   touching  the  alleged 

^  ^'-  undertakinsr    of    the     Tewarrees  to  pay  the  bonus  to 

Rajah  .  ^  .  .    -^ 

Sahib  the  sureties.  His  case  must  be  tried  by  the  testi- 
b'l^i^N^  mony  of  his  witnesses,  of  whom  Lalla  Blnda  Lall^ 
though  treated  as  having  colluded  with  the  Tewarrees^ 
and  made  a  Defendant  to  this  suit,  is  the  most  impor- 
tant, and  certainly  not  the  least  friendly.  He  is, 
moreover,  admitted  to  have  been  restored,  whatever 
bis  former  delinquencies  may  have  been,  to  the 
Hcspondent's  service. 

According  to  that  testimony  the  history  of  the 
transactions  in  question  is  this  : — 

Before  the  security  Bond  was  drawn  up,  i.e.^  before 
the  27  til  of  December^  1847,  Lalla  Blnda  Lull  had 
agreed  with  Ranee  Unopoorna^  or  with  Ram  Ghund  on 
her  behalf,  to  pay  the  bonus  of  Rs.  20,000  as  soon  as 
the  Respondent,  upon  the  acceptance  of  the  securit)', 
should  be  put  into  possession.  After  the  execution 
<jf  the  security  Bond,  but  before  it  was  tendered  to 
Mr.  Ilaihorn^  Muddun  3Iohun  Tewarree^  on  L(dla 
Blnda  LalPs  application,  agreed  to  become  responsible 
for  the  payment  of  the  bonus  on  the  condition  that 
he  and  his  Brother  should  receive  the  further  bonus 
of  Es.  20,000,  to  be  paid  out  of  the  rents  of  the 
estate. 

The  undertaking,  therefore,  w^as  given  some  time 
before  the  iSth  of  June,  1848,  and  ought  to  have  been 
performed  at  that  date.  The  Bond  was  executed  in 
February/,  1849.  The  witnesses  who  speak  to  that 
transaction  all  admit,  that  the  Respondent  then  knew 
that  the  bonus  had  not  then  been  paid  to  the  surety. 
They  do  not    explain    why.    in    these    circumstances, 
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the  Bond  was  taken  for   Es,  40,100,  or  bore  interest 
from  its  date. 

According  to  Beharr//  Lall  and  some  of  the  wit- 
nesses, it  was  in  consequence  of  the  failure  of  Maddan 
Moliun  Teivarree  to  perform  the  promise  of  payment 
which  he  renewed  at  the  time  of  the  execution  of  the 
Bond  that  the  surety  first  made  her  attempt  to  be 
released  from  her  security.  But  the  documentary 
evidence  already  adverted  to,  shows  that  she  had 
applied  to  be  released  before  the  Bond  was  executed. 
Again,  the  witnesses  who  speak  to  the  execution  of 
the  Ztir-upeshgi  deed,  equally  prove  that  the  Bespon- 
dent  then  knew  that  Muddun  Malum  Teivarree  had 
not  paid  the  honus  which  they  say  he  bad  undertaken 
to  pay.  They  allege,  that  he  then  renewed  his  promise 
to  pay  it,  and  that  on  the  faith  of  that  promise  the 
Zur-i-peshgi  deed  was  executed.  They  represent 
that  in  consequence  of  the  non-performance  of  this 
last  promise,  the  surety  caused  her  pledged  property 
to  be  sold  at  the  auction  sale.  Yet  the  documentary 
evidence  proves  that  it  had  been  so  sold  more  than 
two  months  before  the  date  of  the  Zar-i-peshgi 
deed.  The  Eespondent  himself  admits  that  he 
executed  that  deed  to  secure  the  amount  of  principal 
and  interest  due  on  the  Bond.  But  neither  he 
nor  any  of  his  witnes&es  give  any  explanation  why 
interest  was  thus  allowed  upon  a  sum  which,  to  his 
knowledge,  had  not  been  paid.  Again,  Lalla  Binda 
Lall  says,  that  when  he  finally  discovered  that  the 
&urety  had  not  been  paid  the  hauns  and  had  escaped 
from  the  liability,  he  wrote  to  the  Respondent  not  to 
give  the  Tewarrees  possession  under  the  deed.  Yet 
the  documentary  evidence  proves  that  they  were  put 
into  possession,  and  that  the  Respondent  repeatedly 
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1869.        rpcogiiized    them   as    hond    fide    Zur-i-pcshjidars    iii 
IcIlek-      possession,    until,   in  the   autumn   of    18-36,    he    was 
n^' w^ot^^    induced    to  put   forward   some  such  case  as  that  now 
V-  made. 

sIh'ib  The  learned   Counsel    for    the    Eespondent   sought 

Pkkhlad  ^q  account  for  the  discrepancies  above  mentioned 
by  various  ingenious  suggestions  ;  but  these  were  all 
more  or  less  speculative,  and  inconsistent  with 
the  depositions  of  their  witnesses.  They  also  con- 
tended that  their  case  was  established  by  the 
admissions  made  by  the  Appellant  in  his  deposi- 
tion, 

-     Their  Lordships,    however,    are    of    opinion,    that 
these  admissions   cannot  fairly   be   taken  to  amount 
to  more  than  that  the  Appellant  and  his    Brother,  or 
one    of    them,    took    some    part    in    the    negotiations 
with  Ram   Chund  and  Ranee  Unopoorna  for   procuring 
the    security  ;    that    they    knew    the    surety    was  to 
receive    a   bonus^    and  believed  that  she  did  in-  fact 
receive   Es.    18,000  from   Lalla   Binda    Lall^    partly 
directly  and  partly  through  them  ;  that  is,  out  of  the 
advances  which  they  made  to  Lalla  Binda  Lall  on  the 
Eespondent's  account.     If    there    is    any  doubt  as   to 
what  really  took  place  between  Lalla  Binda  Lall  and 
the  Teivarrees  on  the  one  side,  and   Ram    Chund  or 
Ranee    Unopoorna    on    the    other,   and    in    particular 
whether,  as  suggested  at  the  Bar,  there  were  negotia- 
tions after   the  sale  of  her  property   for  the  renewal 
of   that  particular  security,  it  lay  upon  the  Eespon- 
dent  to  clear  all  that  up  by  examining,  as  he  might 
have   done,   the   two   last-named   persons,  or   one    of 
them. 

Upon    this  evidence   the   Principal    Sadder  Ameen 
came  to   the  conclusion,  that  the  Plaintifit  had  failed 
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to    prove   ills    caso,    and    dismissed  tlie  suit.       The  ^^^^• 

judgment  of  the  High  Court  proceeds  on  the  ground,  Kalee- 

that  the  Eespondent    had,  at  all  events,   established  t^wauhL 
svieh  a  jjrlmd  facie  case  as  threw  upon  the  Appellant 


V. 
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the  burthen  of  proving  his  own,  and  that  he  had  Sahib 
failed  to  do  so.  Their  Lordships  cannot  assent  to  I^j^in! 
the  reasoning  by  which  the  Judges  of  that  Court 
have  arrived  at  the  first  of  these  conclusions.  They 
seem  to  their  Lordships  in  some  passages  to  substitute 
speculation  for  proof  ;  in  others,  as  for  instance  in  all 
that  relates  to  Ranee  Unopoonia'S  security,  which  they 
treat  as  subsisting  down  to  1854,  to  proceed  upon  a 
misconception  of  the  facts  proved  ;  and  in  others  to 
draw  inferences  from  facts  proved  or  admitted,  which 
are  not  the  necessary,  or  even  the  legitimate,  conse- 
quences of  those  facts. 

Their  Lordships  do  not  deny,  that  if  it  lay  upon 
tlje  Appellant  to  prove  the  truth  of  his  case,  he  has 
very  imperfectly  doue  so,  and  that  exceptions  might 
fairly  be  taken  to  the  non-production  of  his  Books  of 
account,  and  to  the  non  appearance  of  Muddun  Mohiin 
Teiuarree  as  a  witness.  But  considering  that  it  lay 
upon  the  Eespondent  to  establish  a  clear  and  con- 
sistent case  for  setting  aside  his  ov/n  deed,  and  that 
the  evidence  in  the  cause  wholly  fails  to  do  so,  their 
Lordships  are  of  opitiipn,  that  the  conchision  to 
which  the  Principal  Stiddcr  Ameen  came  was  just 
and  proper,  though  the  reasons  which  he  gives  fo 
it  may  not  be  altogether  satisfactory.  The  Order, 
therefore,  which  in  this  case  thev  will  recommend  to 
Her  Majesty  is,  that  this  appeal  be  allowed  ;  that 
the  judgment  of  the  High  Court  be  reversed  ;  and  i 

that,  in  lieu  thereof,  an  Order  be  made  dismissing  the 

appeal  to  that  Court  with  costs ;  and  further  that  the 
VOL.  XII.  0  1 
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cross-appeal  bo  dismissed.  The  Bespondent  mns-t 
pay  the  costs  both  of  the  appeal  and  of  the  cross-* 
appeal. 

In  the  next  case  to  be  disposed  of,  the  Uajah  is- 
AppeHant,  and  Doorgapershad  Tewarrce  and  others, 
the  representatives  of  Muddan  M-ohun  TewarreGj 
deceased,  are  the  llespondents. 

This  snit  was  brought  by  the  Appellant  on  the- 
31st  of  December  J  IbGI^  to  recover  possession  of 
two  moiizahs  forming  part  of  his  zemindar  y  oi 
llamniufffur^  from  the  Eespondents,  "^  in  reversal  of 
an  allegation  of  MocmTzrij^  and  proceedings  of  the 
Deputy-Collector  and  Collector,  dated  the  'Jth  and 
IGlh  of  f/w/?<?5  1S56,"  lie  aUo  claimed  a  refund  o£ 
a  small  sum  of  money,  being  collections  in  deposit 
paid  to  Mtiddim  Malum  Tewarree  under  those  pro- 
ceedings, and  the  mesne  profits  of  the  mouzahs- 
between  1264  and  1269. 

His  case  was,  that  in  1849-50  he  made  over 
these  villages,  or  their  produce,  to  Muddun  Mohun 
Tewarree^  who  ''  lived  with  him,"  in  consequence 
of  the  execution  of  the  security  Bond  by  Ranee 
Unopoxyrna  ''  in  lieu  of  allowance"  for  his  rendering 
service  ;  that  no  Mocurrery  grant  of  them  was  ever 
made  by  him  ;  that  some  time  in  1857  he  discharged 
Muddun  Mohun  Tetvarree  from  his  service  for  bad 
faith,  whereupon  his  tenure  determined;  and  that 
the  moneys  in  deposit  in  th^  CoUectorate  had  been 
paid  out  to  Mudilan  Mohun  Tewarree  upon  a  false 
allegation  of  the  existence  of  a  Moeurerry  grant, 
which  the  Eevenue  officers  had  never  seen. 

The  case  of  the  Respondents  was,  that  Muddun 
Mohun  TetvarrQC  held  the  villages  under  a  Mocurrerifj 
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\Lc.^  an  licreditaiy  tenure  at  a  fixed  rent)  granted  by         ^snn. 
the    Appellant    on     5th     Falgoon^     1256    [Fehruarfj^        IIajTk 
3  84  9),  as    a    reward  for    sf^rvices    already    rendered;        '^ahtb 
that  3Iuddun   Mohun  Tewarr-ee  never  lived   v/ith    tlic         B^^in 
Appellant  as  a    servant,   in  the  proper  sense  of  the      Doorga^ 
term,  but  was  the  Vakeel  of  thfi  Maharajah  of  NemuiL      i''''^«"^'> 
snd    resident    in   CahiiUa.      The    substantial    issu(»s 
settled  in  the  suit   wer-e,  first,  whether  the   suit    was 
l)arred  by  the   law  of    limitation;    secondly,  whetlior 
the    property    in    dispute  was    possessd  by  Miiddun 
ISIohun  lewarree^hj   virtue  of  a    Mocurrcry  grant,  or 
-as  paj^ment  for  service  from    1257  i^/^57// ;  and   if  by 
tlie    Mocurrcrij    grant,  whother  that  grant  was   valid 
or    not ;     and     thirdly,     vyhether     Miiddan     Mohun 
Tctvarrec    was    a    servant    of    the    Appellant     or     a 
Vakeel    of    the    Maharajah   of    Ncpaul^  residing    in 
€  admit  t.i. 

The  ZiUah  Judge  found  that  the  suit  was  barred 
by  the  law  of  limitation,  having  been  instituted  more 
than  twelve  years  after  the  date  of  the  Pottah  set 
lip  by  the  Respondents,  and  the  commencement  of 
Muddtin  Mohun  Tcivarree's  possession.  An<:l  deal- 
ing also  with  the  other  tv/o  issues  of  fact,  he  found 
that  th<3  Defendants  had  had  possession  since  1256 
Fiishj^  by  virtue  of  the  Mocurrern  grant,  and  that 
that  grant  was  genuine  and  valid.  He,  therefore,  oa 
l3oth  grounds,  dismissed  the  suit. 

Their  Lordships  will  here  observe,  that  it  is  upon 
the  latter  finding  alone  that  this  decision  can  be 
upheld.  For  if  it  be  not  established  that  Muddan 
Mohun  Tewarree^  in  fact,  held  possession  under  a 
Mociirrery  tenure,  there  is  no  evidence  at  all  that 
the  xVppellant  knew  that  he  claimed  so  to  hold  it  at 
.snv  time  before  1856,  and  his   suit  would  be  in  time. 
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Ou  the  other  hand,  if  that  fact  be  established  id 
favour  of  the  Eespoudcnts,  they  are  entitled  to  a 
decree  upon  the  merits.  The  nature  of  Muddun 
Mohiui  Teiuarree's  tenure  is,  therefore,  the  only  real 
question  in  the  cause. 

The  High  Court,  on  appeal,  afhrmed  the  decree 
of  the  Zillah  Judge.  The  grounds  assigned  by  the 
Judges  were,  that  the  Appellant  had  failed,  in  their 
opinion,  to  establish  the  precise  case  set  up  by  him  ; 
that  there  was  no  proof  of  any  lease  other  than  the 
Mocurreri)  Fottah ;  and,  therefore,  that  Miuldan 
Moliun  Tewarree  must  be  taken  to  have  been  in 
occupation  of  the  lands,  either  under  no  engagement 
at  all,  which  was  highly  improbable,  or  under  the 
Fottah  propounded  by  his  heirs  :  and  the  judgment 
ends  with  this  sentence — "  We  incline  to  think,  that 
the  probabilities  are  in  favour  of  the  latter  view  of 
the  case ;  and  as  we  are  not  satisfied  that  the  decision 
of  the  Court  below  is  wrong  upon  the  merits,  we  see 
no  reason  to  interfere  with  the  judgment,  and  dismiss 
the  appeal.'' 

The  result  of  these  decrees,  if  they  stand,  will  be 
to  establish  against  the  Appellant,  and  all  who  claim 
under  him,  the  right  of  the  Eespondents  and  their 
►successors  to  hold  the  viUages  in  question  under  a 
perpetual  hereditary  tenure  at  a  fixed  rent.  Their 
Lordships  proceed  to  consider  how  far  this  conclusion 
is  justified  by  the  evidence  taken  in  the  cause. 

The  witnesses  of  the  Appellant  do  not  greatly 
differ  frofn  those  of  the  Eespondent  as  to  the  origin 
of  the  transaction.  They  differ  somewhat  as  to  the 
date  of  it,  but  all  speak  to  a  visit  of  Miiddan  Mohan 
Teivarrcc  to  the   Appellant,  and  to  a   demand  by   the 

those 


former  of   something   for   his   support. 


Again, 


Tewaeuebi. 


ON    APPKAL    FROM    THK    KAST    INDIES.  325 

fertile  Appellant,  ^yllilst  they  treat  what  was  given  ^''^^^• 
as  being  a  retainer  for  future  services,  admit  that  it  Kajah 
was  also  a  reward  for  past  services,  including  that  of  Periilad 
procuring  the  security  on  which  the  Appellant  had  S^^-"* 
obtained  possession  of  his  estate.  It  is,  moreover,  Dookoa- 
clear  that  Muddim  Mohun  Tewarree  was  not  in  the 
ordinary  sense  of  the  term  a  servant  of  the  Appel- 
lant ;  that  he  was  or  had  been  the  Vakeel  of  the 
Maharajah  of  Nejjaul ;  that  his  residence  was  in 
Calcutta ;  and  that  whatever  services  he  had  ren- 
dered or  was  to  render  to  the  Appellant  were  ren- 
dered or  to  be  rendered  there.  On  the  whole,  the 
weight  of  the  evidence  on  this  part  of  the  case  is  in 
favour  of  the  conclusion,  that  whatever  was  given, 
was  given  as  a  reward  for  a  past  and  special  service  ; 
and  that  the  gift  was  not  a  mere  assignment  in  the 
nature  of  wages  to  a  servant  for  continuing  services 
determinable  with  those  services  at  the  will  of  the 
Master.  The  chief  and  irreconcilable  discrepancy 
between  the  witnesses  is  as  to  the  subject  of  the 
grant.  Those  for  the  Appellant  say,  that  the 
mouzalis  in  question  were  then  under  lease  to  two 
Tlccadars^  and  that  in  answer  to  Muddun  Mohun 
Tetuarree^s  demand  the  Appellant  caused  letters  to  be 
wrttten  to  those  persons  directing  them  to  pay  their 
rents  to  Muddun  Mohan  Teiuarree  and  his  Brother 
Munnoo  Lall  Tewarree^  who  was  to  remain  at  Ram- 
nuggur.  From  ono  of  the  proceedings  which  will  be 
afterwards  mentioned,  though  not  from  the  testimony 
of  the  witnesses,  it  appears  that  for  the  assignment 
of  those  rents,  which  amounted  together  to  nearly 
Es.  1,000  ^er  annum^  Muddun  Mohun  Tiwarree  and 
Lis  Brother  were  to  pay  the  Appellant  a  reserved 
rent  of    Its.    81  ihv   annum.     And  it    has    not    un- 
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naturally  been  asked,  why  if  this  case  be  true,  is  it 
not  corroborated  by  the  production  of  the  letters  to 
the  Ticcudirs^  or  by  some  evidence  on  their  part,  or 
by  proof  of  a  kabooUat  from  the  Teivarrces  under- 
taking to  pa}'  the  reserved  rent  of  Rs,  8l. 

On  the  other  hand,  the  witnesses  for  the  Eespon- 
dents  depose  that  in  answer  to  Mucldttn  3Iohun 
Teivarree's  demand  of  a  reward,  the  Appellant  caused, 
a  Mocurrevy  deed  of  the  two  villages  to  be  then 
and  there  drawn  in  the  name  of  Muddun  Mo/ma 
Tezuarrce^  and  signed  and  sealed  it  himself.  And 
the  Eespondents  produce  a  deed  which  purports  to 
grant  to  Muddmi  Mo/uin  Teivarrce  a  BpJch-hirt 
Mociirrerij  of  the  tvv'o  villages  on  an  annual  jumma 
of  Es.  13G,  to  be  enjoyed  by  the  lessee  from  genera- 
lion  to  generation.  It  appears  to  have  been  origi- 
nally on  plain  paper  (for  the  meraorandam  at  the 
foot  of  it  shows  that  the  Eespondents  before  filing 
it  in  this  suit  had  to  pay  a  penalty  for  getting  it 
stamped).  It  was  never  registered  ;  and  as  set  out 
in  the  Eecord,  it  does  not  appear  to  bear  the  Appel- 
lant's signature.  It  was  contended  at  the  Bar  that 
the  impression  of  his  seal  is  also  wanting.  Their 
Lordships  cannot  think  that  if  this  were  reall}^  the 
case,  both  the  Courts  below  would  have  omitted  to 
comment  on  these  material  defects  in  the  document, 
of  which  the  original  was  before  them.  On  the  other 
hand,  their  Lordships  are  bound  to  say,  that  the 
evidence  before  th:  m,  so  far  as  thev  have  hitherto 
considered  it,  is  far  from  being  satisfactory  proof  of 
the  grant  of  a  Mocurrerij  tenure. 

The  Eespondents  have  also  produced  the  Farhi- 
kiittee^  or  receipt.  The  importance  of  it  is  that  the 
Appellant   thereby   purports   to   admit  the   receipt  of 
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the  rent  of   the  villages   from    1256  to  1261   (l&lO  to     J^^^ 
]8o4)    from    3Iun}ioo    Lull     Tewarrce^    Mocurreredar.       Rajah 
The  date  is  the  10th  of  Btjsack,  1261.     But,  la  their     p^i,hlae> 
Lordships'  opinion,   this  document  and  the  evidence        ^ein 
in  support   of  it  are   extremely   suspicious.     On  the      r)ooLiG.t-. 
face  of  it,  it  does  not  bear  the  A^jpellant's  signature,    t^^^^^,, 
but  that  of  some  other   person.     It   was  written  on 
plain   paper.     It  does   not  specify   the  amount   paid, 
ynd    it    treats    Mtuinoo   Lall    Tewarrec^    who    is    not 
named  in   the  Mocarrerfj    deed,   as  the   Mocurreredar. 
Again   it  is  a  general   receipt  f  )r  rents  which    would 
in  ordinary  course  have  been  paid  on  separate  receipts 
at   different  times   during   four   or   five    years.     The 
witnesses   who  speak  to  it  say,  that  it   v/as  signed   by 
the  Rajah  on   a  settlement   of  accounts   between   him 
and   Munnoo  Lall  Tewarree^   and  that  the   Rajah  then 
]'equested    Munnoo   Lall    Teivweee    to    give    him    the 
receipts   or  letters  which  he   had  received.     If  these- 
receipts   were   returned,    they    are    not    produced ;  if 
they   were  retained,  no   sufficient  reason  is  assigned 
for    their    retention.       And    this    piece    of    evidence- 
appears  to  be  so  far  from  advancing  the  Eespondent's- 
case  that  it  throws  additional  suspicion  upon  it. 

The  degree  in  which  the  proceedings  which  took 
place  after  there-attachment  of  the  Zemindar jj  i^ud 
to  corroborate  the  case  of  either  party  remains  to  be 
considered. 

On  the  26th  Octoler^  1854,.  the  Collector  called' 
upon  the  Appellant  to  make  a  return  of  the  mouzahs 
of  which  he  had  given  Mocurrerij^  simple  ticca^  and 
Zur-i-peshgi  ticca  leases.  On  the  13th  November] 
1854,  the  Appellant  made  a  return  of  the  Mocurrery> 
tenures  created  by  him.,  in  which  there  is  no  m.Gntior^ 
of  tha^t  which  is  now  in  dispute.     Ho  did  not  thes- 


328  CASKS    IN    THE    PRiVY    COUKCIL 

18G9.        smvl  a  list  of   the  ticca  leases,  but  promised  to   do  so 
Kj^jah      thereafter.      Oa   this  the   Collector  passed   an   Order 
p'krhlad    ^'^^^^  ^^^^  collections  should  be  made  from  the  attached 
^^i^        estate,   without  re^jard   to  the  tenures  created  by  the 
DooRGA-     Appellant.     The  persons   affected   by  his   appealed  to 
TE^vTiufE^;^    the    Commissioner,    who,    on   the   27  th   of   December, 
1851,  passed  an  Order  reversing   that  of   the  Collec- 
tor, and   directing  that  such  rents  only  as  the  Appel- 
lant would  have  been  entitled  to  had  he  remained  in 
possession     should    be     collected     by     the    Manager. 
Amongst  the   Appellants,    whose    names   and    claims 
are  stated  in  the  Commissioner's  proceeding,  Maddtm 
Mohun    Tewarree  is   not   found  ;    and,    on    the   other 
hand,  certain  persons  claiming   to  be  simple  Ticcadars 
of  the  villages  in  question  are  so  found.     On  the  14th 
of  MarcJi^    1855,  the  Appellant  in  obedience  either  of 
the  original  Perivannah  of  the  26th  of  October^  1854, 
or  some  subsequent  Ferwannah^  sent  to  the   Collector 
an    A7'zee^  in   which  he  says  he   has,  on  inquiry  into 
his  records,  had  prepared  a  detailed  statement  (which 
he  forwards)  of  all  the  mousahs   in   Raj  llamniiggii)\ 
containing  the  names    of    the    Ticcadars  and    Zur-i- 
pesghidars^   and  the   names  of  servants  to  whom  par- 
ticular mouzahs  have   been  assigned   in  lieu  of  wages 
and   other   particulars.     And  the   exhibits,  copies   of 
extracts  of  Settlement  Book  of  collection  for  the  year 
1861,  of  the  two  mouzahs  were  treated  by  the   Appel- 
lant's Counsel  as  extracts  from  that  statement.     Those 
which  relate  to  the  two  mouzahs  in  question,  state  that 
Muddiin  Mohun    Teivarree  is  the  Ticcadar  of   both  at 
jummas   which   make   np    the   sum  of  Rs.    81  ;  and 
further  that   each   village   is  held   ^'  on  conditions  of 
Bervice."     There  is  in  these  exhibits  also  a  statement 
of  sum.s  under  the  head   of   expenses,    which    their 
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Lordships  feel  some  difficulty  in  explaining,   or   in 

reconciling  with  the   hypothesis  of  either  party.     On 

the  other  hand,   Mr.   Fontifex^   for   the   Eespondents, 

relies  strongly  on  the  Exhibit,  No  29,  which  is  signed 

by  one  Lalla  Binda  Lall  as  the   Eoojoonovees  on  the 

part  of  the  Rajah  ^  and  was  filed  in  the  CoUectorate  on    tewarkee, 

the  17th  of  October^   1854.     In  that  document  Mud- 

dun  Mohun   Teivarree  is  stated   to   be    Mocurreredar 

of  the  two  villages  ;   and  the  rents  payable  by  him 

amount  to  Ks.  81. 

There  are  some  receipts  which  show  that  the  8ur- 
harahur  afterwards  received  rent  from  3Iuddun  Mohun 
Tewarree  as  Mocurt eredar  on  various  occasions ; 
but  these  receipts  being  for  small  sums  do  not  show 
whether  the  total  annual  rent  received  was  Es.  81  or 
Es.  136.  It  is  further  shown,  and  this  is  one  of  the 
proceedings  impeached  by  the  suit,  that,  on  the  9th 
of  April^  1855,  Muddun  Mohun  Tewarree^  describing 
himself  as  Mocurreredar  of  the  two  villages,  peti- 
tioned for  a  refund  of  the  rents  held  in  the  CoUec- 
torate in  deposit,  and  named  a  sum  of  Es.  189  as  the 
amount  of  such  rents  under  an  Order  of  the  Commis^ 
sioner,  dated  the  28th  of  August^  1856,  in  which  the 
villages  are  described  as  covered  by  the  Mocurrery 
deed  executed  by  the  Appellant.  There  is,  how- 
ever, no  other  evidence  that  the  deed  now  relied 
upon  was  produced  before  the  revenue  authorities  * 
and  their  Lordships  doubt  whether  an  unstamped 
paper  would  have  been  received  by  any  such 
Officer.  It  is  further  to  be  observed,— and  this 
fact  has  been  strongly  pressed  against  the  Eespondents, 
— that,  in  his  petition,  Muddun  Mohun  Tewarree 
described  himself  as  holding  the  two  villages  at  jiim- 
mas    aggregating  Es.   81,  under  a  Mocurrery  deed, 
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whereas  the  rent  reserved  by  the  deed  now  produced 
isEs.  136. 

Their  Lordships  must  observe,  that  it  is  difficulty 
if  not  impossible,  to  extract  from  the  proceedings 
last  adverted  to  any  recognition, binding  on  the  Ap- 
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redar  cf  the  villages  in  question  under  the  deed  now 
propounded,  or  even  under  any  deed. 

The  Jummahundee  filed  by  the  Roojoonovees  has 
been  attacked,  and  the  character  of  the  party  signing 
it  was  impugnant  by  Muddun  Mohun  Teivarree  him- 
self in  his  petition  in  refutation  of  the  claims  of  one 
Lalla  Binda  Lall^  claiming  as  the  Mocurreredar  one  of 
the  mouzahs  in  question.  It  is  not  shown  under  what 
circumstances  it  was  filed  ;  and,  in  any  case,  it  was 
filed  before  the  Collector's  Order  of  the  26th  of 
October^  1854,  and  cannot  be  treated  as  binding  on 
the  Appellant  in  equal  degree  with  the  returns  made 
bv  him  in  pursuance  of  that  Order.  And,  lastly,  it 
states  that  the  rent  of  the  villages  is  Es.  81,  and  is, 
so  far,  inconsistent  with  the  deed  now  produced. 
The  Appellant  cannot  be  held  bound  by  the  form 
cf  the  SurharaJcur'^ s  receipts,  or  by  the  proceedings 
for  the  refund,  to  which  he  was  no  party. 

Their  Lordships  are  not  insensible  to  the  defects 
in  the  Appellant's  proof.  They  have  already  inti- 
mated that,  in  their  opinion,  the  evidence  prepon- 
derates in  favour  of  the  hypothesis  that  whatever  was 
given  was  given  as  a  reward  for  past  services,  and 
was  not  recoverable  upon  the  dismissal  of  Muddun 
Mohim  Teivarree^  of  which  dismissal  there  is  in  fact 
no  proof.  They  have  also  pointed  out  that  the  Ap- 
pellant's case  as  to  the  nature  of  the  reward  might,  if 
true,   have  been  better  proved.     But  even  if  it  be 
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admitted  that  the  Appellant  had  failed  to  esablish 
the  particular  case  alleged  by  him,  it  does  not  follow 
that  the  Courts  below  were  right  in  leaping  to  the 
conclusion,  that  the  Eespondents  had  established  their 
right  to  hold  the  lands  under  their  Mocurrery  tenure. 
It  is  possible  that  the  reward  to  Mudditn  Mohun 
Tewarree  may  have  been  an  assignment  of  the  rent 
of  the  villages  to  him  for  his  life,  or  other  life 
interest. 

The  Appellant  is  the  Zemindar ;  as  such  he  has 
a  prima  facie  title  to  the  gross  collections  from  all 
the  mouzahs  within  his  Zemindary.  It  lay  upon 
the  Eespondents  to  defeat  that  right  by  proving  the 
grant  of  an  intermediate  tenure.  In  their  Lordships' 
opinion,  there  is  in  the  record  before  them  no  satis- 
factory proof  of  the  deed  relied  upon,  or  of  any  right 
or  interest  in  these  villages  beyond,  at  most,  the  life- 
time of  Muddun  Mohun  Tewarree. 

On  the  other  hand,  they  have  felt  that  the  Eespon- 
dents have  the  concurrent  judgments  of  the  two  Indian 
Courts  in  their  favour ;  that  some  of  the  doubts 
thrown  upon  the  Instrument  produced  might  have 
been  removed  if  the  original  Instrument,  to  which 
exceptions,  which  do  not  seem  to  have  been  taken  in 
the  Court  below^  have  been  taken  here,  had  been 
before  them ;  and  that  if  that  document  does  purport 
to  bear  the  Bajah^s  seal  or  signature,  no  evidence  to 
show  that  it  is  a  forgery  has  been  given. 

They  have,  therefore,  somewhat  reluctantly  come 
to  the  conclusion,  that  the  safer  course  is  to  remit  the 
cause  for  further  trial  on  additional  evidence.  If  it 
shall  come  to  such  a  trial,  the  duty  of  the  Court 
which  tries  it,  will  be  to  require  satisfactory  proofs 
of  the  gonuiaeness  of  the  Mocurrery  deed  produced ; 
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for  it  is  upon  that,  and  not  upon  the  defects  in  the 
Appellant's  case,  that  the  right  of  the  Eespondents 
to  hold  these  villages  under  a  perpetual  and  heredi- 
tary tenure  at  a  fixed  rent  must  depend.  The  Order 
which  their  Lordships  will  humbly  recommend  Her 
Majesty  to  make  on  this  appeal  is,  that  the  appeal  be 
allowed,  and  the  decrees  of  both  the  Zillah  and  the 
High  Court  reversed,  and  that  the  cause  be  remitted 
to  the  High  Court  with  directions  to  retry  the  same 
or  cause  the  same  to  be  retried  upon  further  evidence 
on  the  first  issue  of  facts,  and  to  decide  the  same, 
or  cause  the  same  to  be  decided  accordingly.  With 
respect  to  the  costs  of  this  appeal,  their  Lordships 
propose  to  take  the  course  which  has  been  followed 
here  in  similar  cases,  viz.,  to  cause  the  costs  on  both 
sides  to  be  taxed,  and  to  make  it  part  of  the  Order 
to  be  recommended  to  Her  Majesty  that  these  costs 
be  costs  in  the  cause  to  be  dealt  with  by  the  High 
Court. 
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In  the  fourth  of  these  cases  the  Bajah  of  Ram- 
nuggur  ,is  the  Appellant,  and  Run  Bahadoor  Singh 
and  others  are  Eespondents.  In  this  case,  as  in  the 
last,  the  Appellant  has  brought  his  suit  to  recover 
two  villages  which  the  Eespondents  claim  to  hold  on 
a  Mocurrery  tenure  created  by  him.  Their  title  is 
founded  on  three  deeds,  of  which  two  are  Bekh-hirt 
deeds  which  purport  to  have  been  executed  by  the 
Appellant  as  Father  and  guardian  of  the  infant  Son 
for  whom  he  originally  claimed  the  Zemindary  on 
the  14th  of  Jeyt^  1250  (being  some  time  in  1843-44)  ; 
and  the  third  is  a  Sudruth  Puttur^  or  deed  of  con- 
firmation, purporting  to  have  been  executed  by  the 
Appellant  in  his  own  right  on  the   17th  of  Bhadoov, 
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1255    (1817-48).     The    Appellant    impeached  these        1869. 
documents  as  forgeries  ;    and    there  may  have  been       Rajah 
other  questions  to  be    tried    concerning  them.     The    j^^^^l^^^) 
Principal  Sudde?'  Ameen,   however,    saw   fit   to   settle         Sein 
one    issue    in    bar    in    these    words,    viz.  : — "  Does        i^jn 
limitation  apply  or  not  ;   and   when  must  the  cause  of      "^si^jgh^^ 
action  be  said  to  have  arisen  in  this  suit ;  "   and  on 
the   assumption  that  the   determination   of   the   suit 
depended  on  that  issue,  proceeded  at  once  to  try  it. 

The  question  raised  by  the  issue  was  not,  whether 
the  deeds  impeached  were  genuine,  but  whether  the 
Appellant  was  precluded  by  the  law  of  limitation 
from  showing  that  they  were  not  genuine,  and  the 
twelve  years  period  of  limitation  was  to  be  calculated 
not  necessarily  from  the  date  of  the  deeds  impeached, 
but  from  the  time  when  the  Appellant  having  notice 
of  them  might  first  have  brought  his  suit  to  impeach 
them.  That  time  the  Appellant  alleged  to  be  the 
27th  of  Becemher^  1854,  in  which  case  his  suit,  which 
was  commenced  on  the  81st  of  December^  1861,  was 
in  time. 

The  Principal  Sudder  Ameen,  however,  found  the 
issue  against  him,  and  dismissed  the  suit.  His  deci- 
sion proceeds  on  the  ground  that  on  the  7th  of 
December  J  1858,  the  Appellant,  by  his  Moohtar^  had 
filed  a  petition  before  the  Collector,  admitting  that 
the  Respondent,  Run  Bahadoor  Sezn,  was  Mocur- 
reredar  of  the  villages  in  question,  and  assenting  to 
the  payment  of  some  rents  in  deposit  to  him  out  of 
the  Collectorate.  The  Principal  Sudder  Afneen 
held  that  this  was  an  admission  of  the  deeds  im- 
peached, and  that  the  period  of  limitation  was  to  be 
calculated  from  the  date  of  the  deeds.  His  decision 
\ras  siffirmed  in  effect  by  the  High   Courtj  and  the 
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question  is,  whether  those  decisions  can  stand.  It 
was  ahuost  admitted  at  the  Bar  that  they  cannot.  It 
is  obvious,  tliat  the  petition,  if  taken  as  mere  proof 
that  the  Appellant  knew  of  the  title  asserted  by  the 
Eespoudents  in  1858,  does  not  help  the  case,  for  he 
admits  that  he  knew  of  it  in  1854.  On  the  other 
hand,  to  treat  it  as  a  conclusive  admission  of  the 
genuineness  of  the  deeds,  and  thence  to  infer  that  the 
Appellant,  having  executed  them,  must  have  known 
of  their  existence  at  their  date,  is  to  determine  against 
him  upon  one  piece  of  evidence,  which  may  be  capable 
of  explanation,  the  material  question  in  the  cause,, 
before  the  issue  raising  that  question  has  been  settled, 
and  without  giving  the  party  the  means  of  bringing 
farward  all  the  evidence  which  he  may  have  to  adduce 
upon  it. 

Their  Lordships,  therefore,  must  in  this  case 
advise  Her  Majesty  to  allow  the  appeal,  to  reverse 
the  decrees  of  both  the  Courts  below,  and  to  remand 
the  cause  for  trial  upon  its  merits.  The  miscarriage 
being  that  of  the  Judge,  they  think  that  the  costs  of 
this  appeal  should  likewise  be  costs  in  the  cause,  and 
should  be  dealt  with  in  the  same  manner  as  those  of 
the  last  case. 
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In  the  fifth  and  last  of  these  appeals  the  Rajah  of 
Eamnuggur  is  Appellant,  and  the  Rajah  of  Bettiah 
is  the  Eespondent. 

The  suit  was  brought  by  the  Appellant  to  recover 
5,000  heegahs  of  land,  or  thereabouts,  being  the 
whole  or  the  larger  part  of  the  lands  included  be- 
tween the  yellow  and  red  lines  on  the  Map,  IN'o.  2, 
which  is  one  of  the  exhibits  in  the  cause  ;  and  with 
them  the  right  of  realizing  certain   profits  derivable 
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from  a  Bazaar  attached  to  the  fair   which  is   periodi-        1^69. 
cally  held    within   them  at   a   place   called    Trihence.       Rajah 
The    question    between    the     parties     is,    therefore,      p^r^lad 
simply  one  of   boundary,   viz.,    whether  the   property         ^"^^-i^ 
m  .dispute  lies  within  the   limits   of  the  zemindar y  oi  Maharajah 
Eamniiggur     or     wdthin     those     of    the    contiguous    ^^[^^^1^ 
^emindary   of  Bettiali,       The  northern     boundary   of        Sing. 
that  property   is   the   river  Bechund^    which   in   that 
locality  is  the  frontier  line   between  the   territories  of 
British  India  and  the  Kingdom  of  Ncpaul. 

The  suit  has  been  decided  both  by  the  Court  of 
First  Instance  and  also  by  the  High  Court  of  Calcutta 
upon  the  question  of  limitation.  The  plaint  was 
filed  on  the  31st  of  December^  1861. 

On  this  point  of  limitation  the  Eespondent  raised 
two  distinct  questions.  He  alleged  that  the  boun- 
daries between  the  two  Rajs  had  been  fixed  and  adju- 
dicated by  a  decision  of  the  ThaJchust  (or  Survey) 
authority,  dated  the  llth  of  Fehruary^  1848;  and 
that  under  Act,  No.  XIII.  of  1848,  the  Appellant's 
suit  was  barred  because  brought  more  than  three 
years  after  the  date  of  that  decision.  He  also  alleged, 
that  it  was  barred  by  the  general  law  of  limitation. 

The  Principal  Sudder  Ameeii,  who  first  tried  this 
case,  held  that  the  suit  was  barred  by  both  the  special 
and  the  general  law  of  limitation.  The  High  Court 
entertaining  some  doubt  as  to  the  application  of  Act, 
ISTo.  XIII.  of  1848  to  the  particular  case  rested  its 
decision  upon  the  general  law  of  limitation  alone. 

In  the  course  of  the  argument  their  Lordships 
intimated  their  opinion,  that  this  case  was  not  within 
Act,  No.  XIII.  of  1848,  because  the  operation  of  that 
Act  is  in  terms  limited  to  Awards  made  by  the 
Eevenue  authorities  under  Ben,  Eegulations  YII.  of 
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ib69.        1522,  IX.  of  1825,  and  IX.  of  1833  ;  and  the  learned 
^5^7^'     Counsel    for    the    Eespondent    had    failed    to  show 
S^^^^^       that   the     Thahbust    proceeding  in   question   was   an 
^S^in'       Award  made  under  either  of  those  Eegulations.    They 
MvHA'ilAjAH  now  deem   it  right  to   observe  that  having,  since  the 
Bajendek    ^Iq^q    qI    ^\^q    argument,    examined  the    Eegulations 
Sing!^      more  closely,    they  are  not  prepared  to  say   that  the 
ThaJcbust     proceeding    of     the     Uth      of    February^ 
1848,  may  not  be  an  Award  under  Ben.  Eeg.  IX.  of 
1825  within  the  meaning  of   the  Act.      For  although 
Ben.  Eeg.   YII.  of  1822   was  originally   limited  in  its 
operation   to   what    are    now    known    as   the  North- 
Western  Provinces^   many   of   its   provisions  were,  by 
Ben.   Eeg.    IX.    of   1825,    extended  to   the   Lower 
Provinces   of  Bengal ;   and  looking  at  the   2nd   and 
3rd  sections  of  the  latter  Eegulation,  and  at   sections 
36  to  44  (both  inclusive)  of  the  survey  Manual  issued 
by  the  Board  of   Eevenue,    their  Lordships  think  it 
probable   that   Mr.    Chapman    as    Superintendent  of 
Survey,  was  duly   invested  with   power  to   determine 
boundary   disputes,    by    an   Award  under   the   34th 
section  of  Ben,   Eeg.   YII.    of   1822,    and   may  have 
made  such  an  Award  by  the  proceeding  in  question. 
The  proceeding  seems  to  have  been  assumed  in  the 
Courts  below  to  be  an  Award   within   the  scope  of 
Act,  No.  XIII.   of   1848;   and  if  the  determination 
of  this  appeal   necessarily  turned  upon  the  applica- 
bility of  that  Act  to  the  present  case,  their  Lordships 
would  have  had  that  point  re-argued   with   reference 
to     the    Eegulations    to    which    they    have    drawn 
attention. 

Their  Lordships,  however,  have  come  to  the  con- 
clusion, that  the  Courts  below  have  properly  held  that 
this  suit  is  barred  by  the  general  law  of  limitation. 
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The  Appellant   conies   into   Court    admitting   upon 


1869. 


the   face  of  his  plaint  that  he   is   out  of  possession,       Rajah 

1  J.  J    i-i.  Sahib 

and  has   been   so  for  more  than  ten  years  ;  and  the      perhlad 
date  which  he  assigns  to  his  dispossession  is  the  20th        ^^^^' 
of  Ma?rkj    1851.     Upon  the  issue  as  settled  by  the  MAHAKAjAn 
Court  it  lay  upon  him    to  establish  that  he  was  in     kishore 
possession  up  to  that  date  ;  or,  failing  in  that,  that        ^^^^' 
the  date  at  which,  he  or  some    former  proprietor  of 
Ramnuggur  was  last  in  possession  is  consistent  with 
a  right  to  institute    this    suit.     Act,    Ko.  YIII.  of 
1859,  sec.  32,  shows,    that  the  Plainti:^  is  bound  to 
satisfy  the  Court  that  his  right  of  action  is  not  barred 
by  lapse  of  time. 

In  the  present  case  the  Magistrate's  Order  of  the 
20th  of  March^  1851,  certainly  did  not  cause  the 
dispossession.  As  far  as  its  effect  can  be  gathered 
from  the  extract  of  Eeport  of  the  Foujdary  Court  of 
Tiillah  Ghumparun^  if  it  proves  anything,  it  proves 
that  the  Appellant  was  then  out  of  possession,  and  had 
been  so,  at  all  events,  since  the  date  of  the  Thahhust 
proceeding  of  the  11th  of  February^  1848;  it  does 
not  in  any  degree  prove  that  he  or  any  former  Rajah 
of  Ramnuggur  had  been  in  possession  at  any  former 
period.  The  Appellant  has,  however,  produced  evi- 
dence to  show  that  in  point  of  fact  he  was  in  posses- 
sion after  the  date  of  the  Thakhiist  proceeding,  and 
up  to  1851.  But  both  the  Courts  below  have  treated 
that  evidence  as  unworthy  of  credit ;  and  their  Lord- 
ships cannot  see  any  grounds  for  holding  that  they 
were  wrong  in  that  conclusion.  That  there  was  any 
possession  adverse  to  the  Rajah  of  Bettiah  after  the 
date  of  the  Thalchust  proceeding  seems  highly  im- 
probable. 

Great  stress  is  then  laid  upon   the  Eeport  and  pro- 
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1869.  oeedlngs   of  the   Commissioners   who   in  1847  settled 

Eajah  the  frontiers  of  Nepaid  and  British   Indin^   and  on  the 

p'rkhlad  f^vidence   given   in   this   suit  by  two  of  the  Nepaulese 

S^^^  Commissioners.     The  effect  of  the  official  documents 

7". 

-Maharajah  is  merely  to  show,  that  as  between  the  two  Govern- 
KisnoPB^  ments  it  was  settled  in  January^  18  47,  that  whatever 
SiKG.  ^yj^g  north  of  the  Bechund^  within  certain  limits  be- 
ginning from  the  Tribenee  Ghdt^  and  extending  to 
Gurh  Somessur^  was  to  be  treated  as  Nepaulese^  and 
all  south  of  that  river  as  British  territory.  It  is  true, 
that  one  document  recommends  that  the  Amlah  af 
Ramimggiir  should  be  directed  not  to  make  any  col- 
lections north  of  the  Bechund^  and  that  another  speaks 
of  settling  the  boundary  of  Ramnuggur,  But  it  iS' 
to  be  observed,  that  if  Map,  No.  2,  be  compared  with 
any  good  general  Map  of  India^  and  the  frontier  line 
of  Nepaid  and  the  course  of  the  River  Bechand 
be  carefully  examined,  it  will  be  found  that  a  con- 
siderable portion  of  the  tract  south  of  the  Bcchund, 
which  was  the  subject  of  discussion,  lies  beyond  the 
red  line  on  Map,  JSTo.  2,  and  within  the  admitted 
limits  of  Ramnuggar.  And,  it  was  far  from  impro- 
bable, that  the  Commissioners  and  the  Eesident 
should  speak  of  all  the  lands  south  of  the  Bechund 
as  Rammcggtcr  without  adverting  to  the  precise 
boundary-line  between  that  and  the  contiguous  ZO" 
mindarg  of  Bettiah,  with  which  they  had  no  concern* 
Again,  the  testimony  of  the  two  Napaidese  Commis- 
sioners proves  at  most  that,  according  to  their  infor- 
mation at  the  time,  the  collections  of  the  Tribenee 
Eair,  and  the  lands  immediately  south  of  the  Bechund 
river  at  that  point,  were  in  1 847  in  the  possession  of 
the  Rajah  of  Ramnnggur^  who  has  since  been  dis- 
possessed by  the   Rajah  of  Bettiah.     The  evidence 
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liiight    be    worth    soinetliing    if   it   stood    alone ;  Lut       1^^^- 
when  opposed  by   that  which  is  to  be  gathered   from       Rajah 
the  contemporaneous  Thakhust  proceeding,  it  is  really     pphhlId 
worth  little  or  uothiijg.  Skin 

From  that  proceeding  it  appears  clearly,  that  before  Maharajah 
Januarif,  184G,   the  boundary  bet\veen  the  two  zemin-    ^^^\^^^^ 
dairies  was  in  dispute,  and  that  on  the  1st  of  February       ^i^^- 
of   tliat  year,   Mr.    Yide^    the  Ticcadar  of  Ramnnggur 
under  the   Collector,  invoked   the  aid  of  the  Superiu- 
tondeut  of  Survey,  complaining  that  in  the  Fuslee  year 
1253,  the  Bettiah  Rajah  had  forcibly  collected  the  pro- 
ceeds of  the  Fair.    The  inference  is,  that  if  he  had  ever 
had  possession  of  the  lands  on  which  tlie  Fair  is  held, 
he   had  then  been   dispossessed.     The  Bettiah  Rajah, 
mi  the  2nd  of  Maij^  1846,  brought  his  case  before  Mr. 
Chapman  (the  then  Deputy    Collector),    and    asserted 
that  the  lands  in  question   had  been  always  part  and 
parcel  of   his   zemindarij.     The  Map,  No.  2,  w^as  then 
made.     The   Andah  on  both   sides  pointed   out  what 
each  side  considered  the  boundary-line ;  and  these  aro 
designated   by  the  red  and  yellow  lines  upon  the  Map. 
Mr.    Ghap/iian,   however,    delayed   to   make    any  final 
Order  in  the  matter  before  the  decree   of  the    Sudder 
Court  affirming  the    title  of  the  Appellant   had  been 
made.  It  is  proved,  that  the  Appellant  then  executed  a 
Mooktenuimah  in  the  name  of  Lalta  Sohiir  Dutt^  and 
appeared  by  that  person  in  the  subsequent  proceedings  ; 
and  he  must  be  taken  to  have  then  adopted   the   pro- 
ceedings of  Mr.  Yule^    who  seems,  on    the  Appellant's 
appearance,    to   have   retired  from  the  contest.     The 
final  judgment   of   Mr.  Ghapman  was  on   the  11th  of 
February^  1848,  as  has  been  already  stated.     It  held, 
on    the    proofs    of   possession     before   him,    that    the 
greater  part,  if  not  the  whole,  of  the  lands  between 
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1869.        the   yellow  and   the  red  lines,  with  the  right  to  the 

Rajah       profits  of  the  Fair,  belonged  to  Bettiah^  and  settled  a 
-p?^!!!^.T^    line   of  demarkation   which,  if  not  identical  with  the 

Sein         red  line,  at  least  includes  the  lands  which  are  the  sub- 
Maharajah  ject  of  this  suit  wdthin  the  limits  of  Bettiah. 
kajender        ;j^ow,   whatever  be  the   effect  of  that  proceedincr, 

iSiNG.  and  whether  it  were,  or  were  not,  on  Award  under 
Eegulation  YII.  of  1822,  it  cannot  be  treated  as 
being  other  than  a  material  piece  of  evidence  upon 
the  question  of  possession,  now  under  consideration. 
To  discredit  it,  their  Lordships  have  been  referred 
to  the  proceedings  before  the  Magistrate  on  the  2]st 
of  Marcliy  1851,  and  to  the  decree  in  the  civil  suit 
which  was  brought  thereon.  But  these  seem  to  their 
Lordships  not  to  relate  to  the  lands  now  in  question, 
or  to  the  effect  of  Mr.  Chapman''s  proceeding,  but  to 
other  lands,  and  to  a  question  of  boundary  settled  by 
some  other  proceeding.  Their  Lordships  think,  that 
this  proceeding  before  Mr.  Ghapman  establishes  that 
the  property  in  dispute  was  then  in  the  possession  of 
the  Bettiah  .Rajah,  and  that  there  is  no  satisfactory 
evidence  that  it  has  ever  since  ceased  to  be  so. 

They  further  think,  that  this  careful  local  investi- 
gation, conducted  in  the  presence  of  both  parties,  and 
implying  that  the  property  in  dispute  had  always 
formed  part  of  the  Bettiah  Zemindar^,  casts  upon 
the  Appellant  the  burthen  of  showing  by  satisfactory 
counter-evidence  at  what-  precise  time,  if  ever,  the 
Rajah  of  Rammiggur  was  in  possession  of  it.  And 
their  Lordships  agree  with  the  Judges  of  the  High 
Court,  that  this  he  has  failed  to  do.  There  may 
have  been  assertions  of  right  such  as  were  likely  to 
occur  in  respect  of  a  tract  of  wild  and  jungly  land 
on  the  confines  of  two  large  estates ;  but  of  an  actual 
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legal   possession,   and   of   the   determination   of  it  at        i^^'^- 
any  given  time,  there  is  no  proof.     And  their  Lord-       Eajau 
ships  must  observe,    that  it   is   a  fallacy   to  treat  the     p^^hhlId 
Appellant,    as  one    of  the  reasons   in   the  petition  of        Setn 
appeal    seems    to    treat    him,    as    having    necessarily  Maharajah 
twelve   years  from   the  date  of  the  establishment  of     ^^[sho'IiT 
his  title  in  which   to  enforce  this   claim.     For  he  did        Sing. 
not  come  in  under  a  new  title ;   he  merely  established 
his  right   to   succeed   to    the   former   Jiajah   of  Ram- 
nurjgur  ;  and  if  the  right  of  that    Rajah  to  sue  for 
the   propert)^  in  question   was  barred  by  the  law  of 
limitation,    the    right     of    the     Appellant     was    also 
barred. 

Their  Lordships,    therefore,  j^hink,  that   the  decrees 
under  appeal  may  be  supported  on   the  ground  stated 
by  Mr.  Justice  Morgan^  viz.,  that   evH^n  if  the  Appel- 
lant was   allowed   to   deduct    the   full  period  during 
which  this  suit   concerning   the  Unj   was  pending,  he 
had  failed  to  show   that  he  had  a  right   of  suit  which 
accrued  to  him   during  the  legal  period  of  limitation. 
If,  however,  it   were  granted  that  a  right  of  action 
accrued  to  the  Appellant  at  the  date  of  the    Thahhust 
proceeding, — and   their  Lordships  think  it  impossible 
on  the   evidence  to   fix   the   dispossession   at   a  later 
date, — the    suit   would,  nevertheless,    fall  witliin  the 
twelve  years'   limitation,    unless  the   Appellant  could 
show  that  he  is  entitled  to  deduct   the   w]u)le  or  some 
part  of  the  period   between  Febniary^   184  8,  and  the 
beginning  of   1858.     And   to  support   this   claim   to 
deduction,   he  must   show    that  during  the  period  to 
be  deducted,  he  was,  in  the  words  of   the  Eegulation, 
"  from    good    and    sufficient    cause    precluded    from 
obtaining  redress." 

Their  Lordohips    would   have  great    difficulty    in 
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18(39.  affirming  the  proposition  that  such  good  and  sufficient 

JTrTii  cause  had  here  been  shown  to  exist.     The  Appellant's 

Sahib  ^^|Jq   ^q   ^|^q    [^^j  ^^  Raninuqqur   was   established   in 

Sein  the  Courts  of  India  in  September^  1846  ;  he  was  put 

Maharajah  i^   possession  of  the  property   in  June,    1848,  though 

liAJENDER  between  Ma?/,  1854,   and  some  day  in  the  beo^innins: 

KlSHORE  _  .  .  O  O 

fcjiNQ.  of  1858,  it  w^as  again  under  attachment.  How  can 
it  be  said  that,  in  these  circumstances,  he  was  be- 
tween 1848  and  1858  precluded  from  maintaining  a 
suit  for  protecting  his  zemludarfj,  and  recovering 
lands  taken  from  it  by  encroachment  ?  It  would  be 
very  dangerous,  in  their  Lordships'  opinion,  to  lay 
down  as  a  rule,  that  thu  pendency  of  an  appeal 
to  England  puts  the  [>arty  who,  subject  to  that 
appeal,  is  the  owner  of  an  estate,  under  a  legal  dis- 
ability to  bring  a  suit  in  that  character  against  third 
parties. 

The  cases  in  the  7th  Moore's  East  Indian  appeals 
which  have  been  cited,  are  very  distinguishable  from 
the  present.  In  Troup  v.  The  East  Lndla  Gompawf 
(7  Moore's  Ind.  App.  Cases,  104),  the  ''  good  and 
sufficient  cause"  was  insanity,  a  personal  disability 
ejusdeni  generis,  Avith  infancy,  which  is  specified  in 
the  Regulations.  In  Ltajah  Enajjet  Ilosseln  v.  Sa.f/iid 
Aluned  Rezail  Moore's  Ind.  App.  Cases,  238),  the  facts 
are  complicated  ;  but  it  will  be  found  that  the  deci- 
sion proceeded  on  the  ground,  that  the  title  upon 
which  the  Plaintiff  sued  had  only  accrued  to  him  on 
the  ]5th  of  Januarii,  1842,  when  Her  Majesty's 
Order  in  Council  had  determined  the  right  of  suc- 
cession to  be  in  the  general  heirs  according  to  the 
SJieah  law  of  succession,  and  that  the  suit  to  which 
the  bar  was  pleaded  had  been  commenced  in  Feb- 
ruary,    1852.     Here    the    Appellant's    title   to  llam" 
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34.^ 


nugcpn\    subject    to    the    appeal    to    England^    was 
complete  in  1846. 

Their  Lordships,  therefore,  must  humbly  advise 
Her  Majesty  to  dismiss  this  appeal,  aud  to  affirm  the 
decrees  of  the  Courts  below,  with  costs. 


1869. 

Rajah 

Sahib 
Pki{hlai) 

Sein 

■V. 

Mah.\  kbjah 
Raj  ender 

K  IS  "KoKE 


KaLEE PKRSHAD  Te WAHR KE 


Appellant) 


AND 


LaLLA  BlNBA  LaLL 


Respondent. 


* 


XHIS  suit  was  instituted  by  the   Appellant   for  pos- 
session   of    mouzah    Koorkoorha^   with   mesne    profits, 


12th  March; 
I«t59. 


The  High 
Court  dis- 
missed an 


8ein^   the    Rajah   of   Ramiiuggu7\   in    the   Appellant^s 

■*  Present : — Members  of  the  Judicial  Committee — The  Eight 
Hon.  Lord  Chehnsford,  the  Right  Hon.  Sir  James  William 
Colvile,  and  the  Eight  Hon.  Sir  Eobert  Philiimore. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 


held    under  a  Zur-i-peshgi    deed,   dated  the  23rd  of 
December^    1851,   executed   by   Rajah    Sahib    Perhlad  appea]  from 

the  ZiUah 
Court  on  the 
ground,  that 
it  involved 
the  same 
question 
has  had  been 
decided  by 
them  in  an^ 
other  euit 
brought  by  the  Plaintiff  in  respect  of  the   validity   of  a  'Ziur-i-veshgi 
deed.     The  decision  in  the  prior  suit  was,  on  appeal,  reversed  by  the 
Judicial  Committee.     In  such  circumstances,   on  the  appeal  from  the 
last  decision  coming  on  for  hearing  ex-parte,  their  Lordships,  with  the 
consent  of  the  Appellant,  remitted  the  case  to  the  High  Court,  with  a 
declaration,  that  the  deed  was  valid  ;    and  with  directions  that,  if  the 
Respondent  did  not  appear  within  a  reasonable  time,  to  be  fixed  by  the 
High  Court,  to  dismiss  the  appeal  from  the  ZiUah  Court,  and,  in  the 
event  of  the  Respondent  appearing,  then  to  hear  the  case  on  the  merits. 
As  to  costs,  held,  that  if  the  Respondent  failed  to  appear  in  the  High 
Court,  or  if  the  appeal  should  be  decided  against  him,  the  Respondent 
was  to  pay  the  Appellant's  costs  of  the  appeal  in  England,    and  the 
costs  (if  any)  paid  under  the  decree  of  the  High  Court  were  to  be  repaid 
to  him. 


PIOKSHAD 
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1869.        favour  and  Mitddun   Mohun    Tewarree^   his   deceased 
kIt^-      Brother.     The    Respondent  claimed  to   be  entitled  to 
possession   under   an   alleged    MQcurrery   Fottah  from 
^^'-  RajoJi  Sahib  PerJilad  Sein,  dated  the  21st  Je?/t  Soodee 

BmDA       1259  Fuslee. 

Lall.  The   facts  and  circumstances  of  the  case  were  so 

immediately  connected  with  the  former  case  of  appeal 
of  Kaleepprshad  Teivarrce  v.  Rajah  Sahib  Perhlad 
Sein  (a),  that  both  i\\e  Sadder  Ameen  and  the  Judges 
of  the  Iligh  Court  rested  their  decisions  on  their 
previous  decree  in  that  case. 

The  case  of  the  Appellant  was,  that  Rajah  Sahib 
Perhlad  Sein  had  executed  the  Zur-i-peshgi  deed, 
comprising  fifteen  mouzahs  (including  mouzah^Koor- 
hoorha)^  for  the  purpose  of  securing  the  payment  of 
Es.  49, 453  and  interest  then  due  to  the  "'Appellant  and 
his  Brother.  By  the  terms  of  this  deed,  the  Appellant 
and  his  Brother  were  to  ''hold  possession  of  the 
whole  of  the  rnoiiTMhs^''^  a  provision  which  he  now  sub- 
mitted was  altogether  inconsistent  with  the  existence 
at  the  time  of  a  Mocurrery  PottaJi  in  favour  of  the 
Eespondent. 

The  Respondent,  Rajah  Sahib  Perhlad  Sein,  in 
this,  as  in  the  other  suit  before  referred  to,  alleged 
that  the  Zur-i-peshgi  deed,  having  been  executed  in 
consideration  of  a  promise  by  the  Appellant  and  his 
Brother,  which  they  did  not  fulfxl,  was  invalid,  no 
consideration  having  been  given  for  the  same. 

It  appeared  that  the  Appellant  and  his  Brother 
had  made  under  the  Zur-i-peshgi  deed  a  sub-lease  of 
the  mouzah  in  dispute  to  one  Goolab  Khan,  and  had 
put  him  in  possession   thereof,   and  that  while  so  in 

(a)  Ante,  p.  282, 
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possession,  oiio  Behari  Lall  attempted  to  collect  the 
profits  of  the  mouzah.      Such  attempt   was   opposed 
by  Goolab  Khan,  who  applied  to  the  Police  authori- 
ties, when  the  Criminal  Court  of  Zillah   Chumparun 
directed,  that  if  there  was  any  claim  regarding  the 
title  to  the  mouzah^  a  suit  should  be  instituted  under 
Act,   jSTo.   IY.  of   1840.      Accordingly,   Behari  Lall 
and  the  Eespondent  instituted  a  suit  under  that  Act 
against  Goolab  Khan  and  the  Appellant  and  his  de- 
ceased Brother.      The  Magistrate  (Mr.    Glover^  de- 
cided  the   case  in   favour  of   Goolab  Khan  and  the 
Appellant.     Against  such  decision  Behari  Lall  and 
Lalla   Binda   Lall  appealed  to    the  Sessions  Court, 
and  the  Judge,  Mr.  Robert  Forbes^   being  of  opinion, 
that  the  TiUr-i-penhgi  deed  was  executed    by  Rajah 
Sahib  Fe>'hlad  Sein  in  collusion  with  the  Appellant 
and  his  Brother,  for  the  purpose  of  prejudicing  the 
rights  of  Behari  Lall  and  Lalla  Binda  Lall^  set  aside 
the  Order  of  the  Magistrate,  and  decreed  possession 
of  the  mouzah  to  Behari  Lall  and  LaMa  Binda  Lall, 

In  consequence  the  Appellant  and  his  deceased 
Brother  filed  a  plaint  against  Rajah  Sahib  Perhlad 
Sein^  Behari  Lall^  and  Lalla  Binda  Lall^  for  posses- 
sion of  the  mouzah  with  mesne  profits. 

Rajah  Sahib  Perhlad  Sein  by  his  answer,  alleged 
collusion  between  Lalla  Binda  Lall  and  the  Appel- 
lant, and  stated  that  the  Bond  for  Es.  40,000,  and 
the  Zur-i'2')eshgi  deed  of  the  fifteen  mouzahs^  which 
included  the  mouzah  in  dispute,  in  substitution 
therefore,  in  question  in  the  appeal  of  Kaleepershad 
Tewarree  against  himself,  was  without  consideration, 
and  fraudulent. 

Lalla  Binda  Lall  by  his  answer  set  up  the  validity 
of  the  Mociirrery  Pottah, 

VOL.  XII,  R  1 
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The  Principal  Stidder  Ameen  fixed  the  issues  in  the 
suit  as  follows: — First,  was  the  deed  of  Zur-i-peshgi^ 
which  has  been  founded  on  a  previous  Bond,  correct 
and  valid,  owing  to  the  receipt  of  the  Peshgi  money 
and  other  circumstances  ?  and  are  the  Plaintiffs,  in 
accordance  therewith,  entitled  to  recover  possession 
of  the  disputed  mouzah^  as  one  of  those  covered  by 
the  Zur-i-peshgi  deed,  or  not  ?  Second,  was  the 
Mocurrery  Pottah  put  forward  by  Lalla  Binda  Lall^ 
Defendant,  collusive  and  fabricated,  and  fit  to  be  set 
aside,  or  not  ?  and  are  the  Plaintiffs  entitled  to  per- 
sonal possession,  or  by  maintenance  of  the  Mocurrery 
of  Lalla  Binda  Lall^  Deiendant,  or  not  ? 

The  Appellant  put  in,  among  other  evidence,  the 
7jur'i'peshgi  ^deed,  in  which  no  mention  was  made 
of  the  mouzah  in  question  having  been  granted  in 
Mocurrery^  but,  on  the  contrary,  granted  possession 
of  the  whole  fifteen  mouzahs  comprised  therein. 

The  suit  came  on  for  hearing  on  the  2nd  of  June^ 
1860,  before  Syiid  Mahomed  Wiihudooddeen^  the 
Principal  Sudder  Ameen^  who  stated  as  his  opinion, 
that  it  was  '^  quite  evident  that  the  Mocurrery  Poll  ah 
has  been  prepared  through  the  collusion  of  the  Rajah 
of  Ramnuggur  and  Lalla  Binda  Lall^  his  Mooktar^ 
after  the  execution  of  the  deed  of  Ziir-i-peshgi  of  the 
Plaintiffs,  and  simply  with  a  view  to  cause  loss  to  the 
latter ;  for  the  Mocurrery  deed  bears  on  it  no  sign 
of  registration  or  of  the  seal  of  the  Gazi^  besides  being 
originally  written  on  plain  paper,  the  same  has  been 
subsequently  stamped  ;''  and  he  proceeded,  ^^  Although 
from  a  copy  of  the  abstract  of  the  Jummahundee  of 
the  settlement  of  villages  of  Raj  Ramnuggur^  &c.,up  to 
1261  Fuslee^  submitted  on  the  17th  of  October,  1854, 
and  from  a  copy  of  the  returns  of  the  Rajah,  dated 
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the  13th  of  Novemher,  1852   (1854?),  and  as  well  as 
•from  the  list  of  lessees  of  the  same  date,   it  appears 
that    the  disputed   village  of   Koorkoorha  was  given 
in  Momrrery  lease  for  Ks.  41.     Still  the  same  are  not 
at  all  trustworthy,   as  before  a  list  of   the  mouzahs 
covered  by  the   Zur-i-peshgi  deed  was   filed   by  the 
Rajah^    with    his    petition    of    the    14th    of    March, 
1855,  whereon  orders  were  passed  on  the  7th  of  April 
of  the  same  year,  and  in  which  list  the  jumma  of  this 
disputed  village  has  been,  without  any  mention  of  the 
Mocurrery  lease,    stated  to  be  Es.    850 ;  so,    if    the 
Mocurrery  jumma   at  Es.  41   were  valid,  how  could 
any    mention  of    the  jumma  of    Es.    850  have  been 
made  before  that  date  ?     The  date  of  the  Momrrery 
lease  is,  apparently,  prior  to  that  of  the  Zur-i-peshgi^ 
but  at  the   same  time  a    denial  on  the  part   of   the 
Rajah  of  the  existence  of  this  Mocurrery  tenure,  is 
clear  from  a  copy  of  his  petition  of  the  l8th  of  Jiine^^ 
1855.     From    the    decision    of    the    Magistrate    of 
OJaunpanut,  it  is  also    seen   that    Lalla  Binda   Loll 
and    Behari  Lall  declare  themselves  to   be   in   pos- 
session of  the    disputed  village  under  the  Mocurrery 
lease ;    now   then,    as    Behari    Lall   is    himself    an 
attesting  witness  to  the  Zur-i-peshgi  deed  in  the  names 
of  the  Plaintiffs,  in  which  the  jumma  has  been,without 
any   mention  of  the  Mocurrery  lease,   stated   to   be 
Bs.   850,  so   there  is  no  doubt  that  this  Mocurrery 
lease  has  been  fabricated   after  the  execution  of  the 
Zur-i-peshgi  deed  on  behalf  of  Plaintiffs,"  and  decreed 
in  favour  of  the  Appellant,   with  mesne  profits  and 
costs. 

Against  this  decree  the  Eespondent  appealed, 
and  on  the  21st  of  May^  1863,  Messrs.  Steer  and 
Seton-Karr^   two  of  the   Judges  of  the  High  Court, 
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1869.       gave  judgment.     They  did  not  go  into  the  merits  of 
Kalee"      the  case,   but  reversed  the  decree   of  the   Principal 
Tewaereb    Sudder  Armen  on  the  following  grounds: — "Having 
^-         held  in  the  other  suit  {a\  that  the  present  Plaintiffs 
BixDA      have  no  further  right  to  the  fifteen  villages  of   which 
Lall.       they   held  the   lease ;  and  this  suit  being  to  cancel   a 
Mocurrery  in  one  of  those  villages,   and  to  get  pos- 
session of  it,  we  must  decree  on  the   appeal  of  the 
Mocurreredar  that  the  suit  ought  to  have  been  dis- 
raissed." 

The  Appellant  alone  brought  the  present  appeal,^ 
his  Brother  having  died  pending  the  appeal  to  the 
High  Court. 

The  Kespondent  not  having  appeared,  the  appeal 
was  heard  ex  parte. 

The  Appellant,  by  his  case,  submitted  that  the 
validity  of  the  Mocurrery  lease,  as  against  him^ 
was  not  supported  by  trustworthy  evidence ;  but, 
on  the  contrary,  was  inconsistent  with  the  facts 
disclosed  by  the  evidence.  That  even  if  the  Mocur- 
rery lease  was  executed  prior  to  the  Zur-i-peshgi 
deed,  it  was  executed  without  consideration,  and 
ought  consequently  to  be  declared  void  as  against  the 
Appellant's  deed,  executed  without  notice  for  valua-. 
ble  consideration,  and  that  the  Appellant's  title,  in 
priority  to  and  without  notice  of  the  Mocurrery 
lease,  was  sufiiciently  proved, 

Mr.  Pontifex^  for  the  Appellant,  was  stopped. 

The  Eight  Hon.  Sir  James  W.  Colvile. 

The  only  question  is,  whether  their  Lordships  can 
decide  this  appeal   without  remitting  it  back  to   the 

(i»)  Ajiie  p.  282„ 
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Court  belowj  as  the  case  substantially    involves   the        i^^^^- 
same    question,  and    turns  on  the  decision    of  their      Kalee- 
Lordships  just  pronounced   in   the  case    of    Kaleeper-'    tewaekek 
shad  Tcivarree  v.  Bajah  Sahib  Per  Mad   Sein   {a).  Can  ^^ 

their  Lordships  decide  the  case   in  its  present  form  on       Binda 
its  merits  ?    If  we  are  not  in  a  condition  to  try  the       L.vll, 
question,  the    appeal  must    either   stand    over   or    be 
remitted,    or  we    can    recommend  Her  Majesty,  that 
the   decree   appealed  from    be    reversed,    subject  to 
notice  being  given  to  the  Eespondent  in  India. 

Minutes  were  then  agreed  to,  which  are  embodied 
in  the  following  Order  in  Council : — ■ 

"It  is  hereby  ordered,  that  the  decree  of  the  High 
Court  of  Judicature,  at  Fort  William^  in  Bengal^  of 
the  21st  of  May^  1863,  be  reversed,  and  the  cause 
remitted  to  the  High  Court,  with  a  declaration,  that 
the  Zar-i-peshgi  deed,  alleged  to  have  been  granted 
by  the  Rajah  of  Baviinagcjur  to  the  Appellant  and  his. 
Brother,  is  a  valid  instrument,  and  the  High  Court 
is  hereby  directed,  in  case  the  Eespondent  does  not 
appear  within  a  reasonable  time  to  be  fixed  by  the 
High  Court,  to  dismiss  his  appeal  from  the  Zillah 
Judge  of  Sarun  to  the  High  Court,  with  costs,  and  if 
the  Eespondent  does  so  appear,  then  the  High  Court 
is  to  hear  and  determine  the  appeal  on  its  merits,  and 
in  case  the  Eespondent  shall  fail  to  appear  in  the  High 
Court,  or  in  case  the  appeal  shall  be  decided  against 
him,  then  the  Appellant's  costs  of  this  appeal  are  to  be 
paid  by  the  Eespondent,  and  the  costs  (if  any)  paid 
under  the  decree  of  the  High  Court  of  the  21st  of 
Mag^  lo63,  are  to  be  repaid.'^ 

{a)  Ante,  pp.  28^,  311.. 
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Chowdry  Pudum  SiiVGH  -         -         -     Appellant ; 


AND 


KoER  OoDiiY  SiNGK  -         -         -         -     Respondent,^ 

On  appeal  from  the  late  Sudder  Dewanny  Adaivlatj 
North- Western  Provinces^  Agra. 

i6tli&l8tli  XHISwasa    suit   in    tlio   nature  of   an   ejectment^ 

Feb.,  1869.    "bi^Qugi^t   by     Chowdry   Mohar   Singh^     deceased,    the 

Suit  by  .4.,  Father  of   the   Eespondent,  against   the   Appellant,  to 

hefrs  of  ^H., '  obtain    possession    of    the    whole    of    the  real    and 


against -S.,  to 


personal  estates  of  one  Hem  Singh,  who   died  leavinsr 

recover  the       ^  ,  '^    '  ^ 

whole  of  h:s  a  Widow,  but  no  issue. 

so'naf estate        The   nature   and   facts   of  the  case  and  pleadings 

in^.'spos-     -^    ^Yi^    g^^|.  ^^Q  gQ    f^lly  stated    in    the    iudorment 

session,   as  '^  jo 

the  alleged 

adopted  Son         ^;  Present  :    Members  of  tbe  Judicial   Committee — The    Eight 

were  other       Hon.    Lord  Chelmsford,  the  Eight  Hon.    Sir   James  William 

persons  en-      Colvile,  and  the  Eight  Hon.  Sir  Joseph  Napier,  Bart. 

titled  with  A . 

the  succession  to  ^.'s  estate,  who  were  rot  made  parties  to  the  suit. 
The  Sadder  Court  at  Agra  held,  that  B.  had  failed  to  estabhsh  his  title 
as  adopted  Son  of  if.,  but  declared  that,  A.  was  entitled  to  succeed, 
as  one  of  the  heirs  of  H,,io  a  share  of  his  estate,  and  decreed  him 
the  whole  estate  as  sought  by  the  plaint.  Such  decree  on  appeal  so 
far  as  it  declared  that  B.  had  .failed  to  estabhsh  his  title  as  adopted 
Son  of  H  confirmed ;  but  as  the  decree  was  manifestly  wrong  m  decree- 
in'>-toJ.  the  entire  estate  of  i?.,  and  there  were  no  materials  to 
enable  the  Judicial  Commitee  to  vary  the  decree,  so  as  to  limit  it  to 
the  share  of  the  estate  to  which  A.  had  estabhshed  his  right  by  inhe- 
ritance, the  decree  was  reversed,  and  the  cause  remitted  to  hidia  for 
inquiries  as  to  the  amount  of  his  share.  ..        , 

\n  adoption  may  be  made  by  a  Widow  under  an  authority  conferred 
upon  her  for  that  purpose  by  her  Husband,  but  such  authority  must  be 
strictly  carried  out,  as  the  adoption  is  for  the  benefit  of  the  deceased 
Husband  and  not  the  Widow  alone.  ,       .     .   j 

Adoptionby  the  Widow  alone  does  not,  by  Hindoo  Law,  give  the  adopted. 
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delivered  by  their  Lordships,    that  it  is   unnecessary 
to  set  them  ont. 

The  principal  question  in  the  Court  bclo\Y  and  upon 
appeal,   was   the  title   of  the  PlaintiiT,  a  cousin,  who 
was  one  of  the   co-heirs  of  Hem  Singh^  to  the  entire 
estate  of  Hem  Singh^  he  contending  that  the  posses- 
sion   by    the    Appellant    of  Hem    Singh's  estate  was 
illegal,  as  he  had  never  been  adopted   in  Hem  Singhh 
lifetime,  nor  had   Hem  Singh  given  permission  to  bis 
Widow  to   adopt   him.     The  Appellant   relied  upon 
his  adoption  by  the   Widow   under  a  power  from  her 
Husband.     He  also  set  up  a  Will  made  in  his  favour 
by  the  Widow  of  Hem  Singh.     The   Siidder  Court  at 
Agra   held,   that   the  Appellant  had  not   established 
his  claim   as  adopted  Son,    and  by  the  decree  declared 
that  the  Appellant  was,  as  one  of  the  co-heirs  of  Hem 
Singhj  entitled  to  a  share  of  Hem  Singh s  estate,  and 
decreed  him  the  entire    estate  in  the  terms  of  the 
prayer  of  the  plaint. 

Upon  appeal  to  the  privj^  Council, 

Mr.  Leith  appeared  for  the  Appellant,  and 

Sir  E,  Palmer,   Q.C.,   and  Mr.  J.   D.  Bell,  for 
the  Kespondent. 

The  following  points  were  raised  and  argued  : — 
First,    that    the    suit    was    defective  for  want  of 
parties,    as   there    were   other  heirs  of   Hem    Singh, 
and    that  the  decree  of  the  Sudder  Court  was  un- 


child  (even  after  the  Widow's  death)  any  right  to  property  inherited  fcy 
her  from  her  Husband. 

Adoption,  being  a  matter  of  fact,  must  be  strictly  proved,  and  the 
party  who  claims  as  adopted  Son  must  establish  by  evidence  (1)  the 
authority  given  by  the  Husband  to  the  Widow  to  adopt  a  Son  to  him, 
and  (2)  his  actual  adoption  by  the  Widow  as  her  Husband's  Son. 

Under  circumstances  raising  a  strong  presumption  against  an  alleged 
adoption,  such  adoption  held  not  to  have  been  made. 


OODEY 

Singh 
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18G9.  certain,  defective,  aud  incapiible  of  being  givea 
r^~^^v'    c'S^ct  to,  as  the  Plaintiff    was    not  the   sole  heir  of 

PuDUM      Hejiz  Singh,  whereas  the  decree    gave  him  the  whole 

Singh       estate,  and  not  his  aliquot  share. 

e:oei:i  Secondly,    upon  the  effect  of  the  evidence  as  to  the 

Appellant's  alleged  adoption  by  Hem  Sinr/h^s  Widow, 
the  Appellant  submitted^  that  the  general  presump- 
tion of  Hindoo  Law  with  respect  to  adoption,  and  the 
probabilities  arising  out  of  the  state  and  condition  of 
IIe?n  SingJi^s  family,  was  in  his  favour.  Hiiradlmn 
Mookiirjia  v.  Muthoranath  Mookurjia  (a),  and 
Katama  Natchier  v.  The  Rajah  of  Shivagunga  (^), 
were  cited  and  relied  on. 

^        ^.     ,         Their  Lordships'  judgment  was  pronounced  by — - 
1869.    '  Sir  James  W.  Colvjle. 

This  is  an  appeal  from  a  decree  of  the  late  Sadder 
Deivanng  Adawlut  at  jigra^  reversing  a  decree  of 
the  Principal  Sudder  Ameen  of  Zlllah  Meenit,  made 
in  favour  of  the  Appellant. 

The  suit  was  instituted  by  Chowdry  Mohiir  Singh^ 
the  Father  of  the  Eespondent  (who  died  while  VaQ 
suit  was  pending),  to  recover  possession  from  the 
Appellant  of  the  whole  of  the  moveable  and  im- 
moveable property  formerly  belonging  to  Hem  Singh^ 
deceased,  a  cousin  of  the  Plaintiff,  consisting  of 
ancestral  property,  and  of  property  acquired  and 
amassed  by  Hem  Singh  and  by  his  Widow,  Khoosal 
Kooer^  out  of  the  proceeds  of  his  ancestral  estate. 

The  suit  was  instituted  alter  the  death  of  the 
Widow,  Khoosal  Kooer,  the  Plaintiff's  claim  being 
founded  on  his  right  of  heirship  to  He?n  Singh.     It 

(a)  4  Moore's  Ind,  App.  Cases,  414. 
{b)  9  Moore's  Ind.  App.  Cases  539. 
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appears  b}'  the  plaint  aud  a  genealogical  Table   an-         ^369. 
nexed  to  it,  that  there  Avere  other  persons  desceud.ed     Chowdry 

from  the  same  common  ancestor  as  the  Plaintiff,  who       Pudum 

'        .  Singh 

^yould  have  an  equal  riojht  with  him  to  a   share  in  v. 

the  succession  of  Hem  Singh.     The  Plaintiff,  in  his       Oodey 
plaint,  assigns  as  a  reason  for  not  including   them       Singh, 
among  the  Defendants,   that   '^  they  had  not  posses- 
sion of  the  property  in  suit,  and  that  if  they  thought 
they  had  any  right   or  interest  in  the  matter,  they 
could  proceed  against  the  Plaintiif  at  their  option." 

The  plaint  states,  that  after  the  death  of  Khoosat 
Kooer  the  Managers  of  the  estate  presented  a 
spurious  Yfill  to  the  Collector,  setting  forth  the 
Defendant  as  her  adopted  Son,  and  by  that  means 
he  contrived  to  get  possession  of  the  estate.  And 
it  alleges,  that  the  Defendant  is  not  the  adopted 
Son  of  the  deceased  Widow,  Khoosal  Kooer ^  and 
that  she  had  no  powder  to  adopt  a  Son  as  long  as  the 
Plaintiif  was  alive.  That  the  Defendant  does  not 
belong  to  the  family  of  w^hich  Khoosal  Kooer  and 
Plaintiff  are  members,  and  that  he  is  merely  the 
foster  Son  of  one  Suhej  Kooer.  That  it  is  not  true 
that  Khoosal  Kooer  ever  executed  a  Will,  and,  had 
she  done  so,  a  Will  made  on  the  point  of  death  would 
not  be  legal. 

The  Defendant  by  his  answer  to  the  plaint,  states 
that  the  villages  and  properties  claimed  belonged  to 
Hem  Singh^  the  sole  and  absolute  proprietor,  though 
some  of  the  properties  were  purchased  after  his  death 
b)^  his  Widow,  Khoosal  Kooer.  That  Hem  Singh  had 
no  issue,  and,  therefore,  he  selected  the  Defendant, 
who  was  of  the  same  family  and  sect  as  himself,  and 
was  then  but  twelve  months  old  and  the  youngest 
child  of  his  parents,   with  their   consent,   to  be  his 
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adopted  Son.     That  he  received  ^the  Defendant  into 
his  arras,  and  brought  him  up  as  his  own  Son,  and 
authorized  his  Wife,   in  case   the  ^rites^.  of    adoption 
were  not  performed  during  his  own^  lifetime,   to  per- 
form them  after  his  death,  declaring  that  he  had  con- 
stitated  the  Defendant  proprietor  of  his  entire   estate^ 
as  though   the  Defendant   were  his  own  Son.     That 
accordingly,   when   Ilcm  Singh  died,    Khooml    Kooer 
carried  out   his  injunctions,    and  performed   the  cere- 
mony of  adoption  of  the  Defendant.       The  Defendant 
further  states  in  his  answer,  that  the  property  left  by 
Siihej  Kooer,  Aunt  of   Heyn  Singh,    also  came  into  hw 
possession  in  consequence   of  his  :b<^ing  Hem  Singh^s 
adopted  Son.     And  that,  although  being  the  rightful 
heir  and   successor  to  the  estate,   he  did  not  need  the 
support   of   a  Will,   yet  that,   as   a  matter  of  precau- 
tion,   Khoosal  Kooer  executed   a  Will   in  his  favour. 
That  he   does  not  rest  his  title  upon  that  Will,  but 
bases  his  claim   as  lawful  and  absolute  proprietor  of 
the  estate  on  his  hereditary  rights. 

Issues  were  framed  by  the  Zillah  Court  whicli 
were  calculated  to  raise  various  questions,  but  the 
Siidder  Court,  in  their  judgment  upon  appeal  from 
the  Zillah  Court,  after  observing  that  tlie  issues 
were  very  badly  drawn,  said,  "  The  pleadings  show 
that  the  only  point  for  determination  was,  whether 
the  Widow,  Khoosal  Kooer,  adopted  the  Defendant, 
Fudinn  Singh,  by  desire  of  her  Husband,  [Jem 
Singh.^^ 

This  single   question  appears  to  have  been  the  one 
io  which  the  greater  part  of  the  evidence  in  the  suit 
was  directed,    and   upon   which   alone   the  judgment 
in  the  Zillah  Conrty  and  also  in   the  Sadder  Court^ 
pyoceeded. 
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The  Principal  Sadder  Ameen  dismissed  the 
riaintifit's  claim  with  costs,  being  of  opinion,  that  it 
was  clearly  proved  by  the  testimony  of  the  Defen- 
dant's witnesses, — most  of  whom,  he  said,  were 
respectable  and  thurstworthy  persons, — that  Hem 
Singh  adopted  the  Defendant,  Padum  Singh^  when 
he  was  twelve  months  old,  and  gave  authority  to 
his  Wife,  Khoosal  Kooer^  to  complete  the  formal 
ceremony  of  adoption,  and  that  it  was  farther 
proved  by  the  testimony  of  the  same  witnesses,  that 
after  Hem  SingKs  deatli,  Khoosal  Kooer  went 
through  the  ceremonies  of  adoption  in  respect  to  the 
Defendant. 

Upon  appeal  from  tliis  decree  to  the  Suddcr 
Court,  that  Court,  upon  the  documentary  evidence 
in  the  suit,  arrived  at  a  conclusion  directly  opposed 
to  that  of  the  Lower  Court,  considering  that  it 
entirely  excluded  the  presumption  of  the  truth  of  the 
Defendant's  story,  that  the  Widow  adopted  him  at 
the  end  of  1836  by  desire  of  her  Husband. 

They,  therefore,  held,  that  the  Plaintiff  was 
entitled  to  succeed  to  a  share  in  the  property  in. 
suit  as  one  ot  the  next  of  kin  of  Hem  Singh,  and 
decreed  in  favour  of  the  appeal  and  of  the  Plaintiff's 
claim,  and  reversed  the  decision  of  the  Lower  Court 
with  costs. 

The  decree,  which  was  drawn  up  in  conformity 
with  this  judgment,  embraced  the  whole  of  the 
property  included  in  the  plaint,  although  the  Court 
held,  that  the  Plaintiff  was  entitled  only  to  a  share 
in  the  succession  as  one  of  the  next  of  kin  of  Hem 
Singh,  The  decree,  therefore,  cannot  be  main- 
tained, and  the  evidence  furnishes  no  materials  to 
enable  their  Lordships   to  vary  it  so  as  to  limit  it  to 
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the  share  of  the  property  to  which  the  Phiiutifi  has 
established  a  right.  It  is  possible,  also,  that  some 
portion  of  the  property  claimed  may  have  boloDgcd 
to  Ehoosal  Kooer  in  her  own  right,  and  may  have 
passed  to  the  Defendant  by  her  Will,  the  validity  of 
which,  as  to  such  property,  the  Plaintiff  can  have  no 
right  to  question. 

But  although  the  decree  in  favour  of  the  Eespon- 
dent  for  the  whole  of  the  property  claimed  by  him 
cannot  stand,  yet  as  he  would  not  be  entitled  even 
to  a  share  in  the  succession  to  Hem  Singh  if  there 
were  a  valid  adoption  of  the  Appellant,  their  Lord- 
ships have  felt  it  their  duty  to  determine  that 
question  (the  most  important  if  not  the  sole  question 
dealt  with  by  the  Courts  below)  in  order  to  prevent 
further  litigation  respecting  it. 

The  question  as  to  the  adoption  of  the  Appellant 
is  one  entirely  of  fact.  There  is  no  doubt,  and 
indeed  it  was  fully  admitted,  that  adoption  might 
be  made  by  a  Widow  under  an  authority  conferred 
upon  her  for  that  purpose  by  her  Husband.  Of 
course,  such  authority  must  be  strictly  pursuedj  and 
as  the  adoption  is  for  the  Husband's  benefit,  so  the 
child  must  be  adopted  to  him  and  not  to  the  Widow 
alone.  Nor  would  an  adoption  by  the  Widow  alone, 
for  any  purpose  required  by  the  Hindoo  Law,  give 
to  the  adopted  child,  even  after  her  death,  any 
right  to  the  property  inherited  by  her  from  her 
Husband. 

In  order,  therefore,  to  establish  the  validity  of  the 
adoption  in  this  case,  it  Avas  necessary  for  the 
Appellant  to  prove  : — 

First.  The  authority  given  by  Ilcm  Stiigh  to  his 
Wife  to  make  the  adoption ;  and 
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Second.    The  actual  adoption  by  KJioosal  Kooer  of 
the  Appellant  as  the  Son  of  Hem  Singh. 

The  xlppellant  proved,  by  several  v/itnesses  to 
whom  the  Principal  Siiddor  Amsen  gave  credit,  but 
upon  whom  the  Sadder  Court  placed  no  reliance, 
that  the  Appellant  was  the  5^ounger  Son  of  Zallm 
Singh;  that  Hem  Singh  asked^  and  obtained  per- 
mission of  Zalini  Singh  and  his  Wife,  to  adopt  the 
Appellant.  That  Hem  Singh  took  away  the  Appel- 
lant, then  a  child  of  twelve  months  old,  and  carried 
him  to  his  house,  and  placing  him  on  the  lap  of 
Khoosal  Kooer,  said,  "I  have  brought  you  this 
child  to  adopt  as  our  Sou.''  That  a  year  after. 
Hem'  Singh     said    to     Khoosal    Kooer,     "If    I    live 


long   enough. 


I    shall    go    througli    the    ceremony 


of  adopting  the  child  myself ;  if  not,  I  authorize 
you  to  perform  the  ceremonies  of  adoption  as  soon 
as  he  is  five  years  old  ;  "  and  that  Hem  Singh  died 
a  year  after  giving  this  authority.  The  witnesses 
also  proved,  that  when  the  Appellant  had  attained 
the  age  of  five  years,  Khoosal  Kooer  went  througli 
all  the  ceremonies  of  adoption  which  they  minutely 
described.  It  does  not  appear  by  the  evidence  of 
any  of  the  witnesses,  that  Khoosal  I^ooer  declared 
at  the  time,  that  the  ceremonies  were  performed  for 
the  purpose  of  the  adoption  of  the  Appellant  as  the 
Son  of  Hem  Singh,  in  pursuance  of  the  authority 
which  he  had  given  her.  One  of  them,  on  the  con- 
trary, says  that  ^^  Khoosal  Kooer  adopted  Fadiim 
Singh  as  her  own  Son,  at  the  request  of  Hem 
Singh:' 

If  the  adoption  of  the  Appellant  as  the  Son  of 
Hem  Singh  had  really  been  completed  by  Khoosal 
KoQcr,  his  name  ought  to  have  been  substituted  for 
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1869.       hers  ill  the  Books  ol   tlie   Eevomie   Collector,    as  the 
CiiowDRY    property  of  Hem   Suigh   would,   by   the   act   of   aclop- 

PuDUM      {{oxx     have    been  divested  from   Khoosal   Koocr\   aud 
{Singh  '  ^  ,  ' 

V.  would  have  vested  in  the  Appellant  as  his  Son  and 

OoDEvr       heir.     Some  of  the  witnesses  say,   that  after  perform- 
\smGi\.      jjjg    ^he    ceremonies,    KJioosal     Kooer     ordered    her 
Dewan  to   give  notice   of  the  adoption   to  the   Col- 
lector.    Either  this  Order  was  never  given,  or  it  was 
not  obeyed,  for  it  does    not  appear   that   any   change 
was    made    in    the    entry  in  the   Collector's  Books ; 
and  Hem  Singh's  property  continued   to  be  registered 
in  KJioosal  Kooer''s    name    down  to  the  time   of  her 
death,  which   took   place  at   least   ten  years  after  the 
Appellant   had  attained  his   majority.     But   Khoosal 
Kooer  caused  herself  to  be  entered   in  the  Books  of 
tlie   Ganoongoc^   or  Eecord   Keeper,    of  the  village  of 
Kooija^    as    the    guardian    and    protector    of  Fudam 
Singh  (the  Appellant). 

Now,  if  this  were  intended  as  the  record  of  the 
fact  of  an  adoption  which  had  divested  the  property 
of  Hem  Singh  from  his  Widow,  and  made  her 
merely  guardian  of  the  minor  adopted  Son,  it  seems 
extraordinary,  after  such  a  complete  lawful  adoption 
as  the  witnesses  represent,  that  Khoosal  Kooer  did 
not  take  the  most  effectual  mode  of  recording  it, 
by  pursuing  the  regular  course  of  substituting  the 
Appellant's  name  for  her  own  in  the  Eevenue  Col- 
lector's Books.  In  the  absence  of  any  such  record, 
the  instances  of  the  occasional  description  of  the 
Appellant  as  the  Son  of  Heiii  Singh  are  of  no  value. 
The  Principal  Sadder  Ameen  laid  great  stress  upon 
a  supposed  entry  of  the  Defendant's  name  as  under 
the  guardianship  of  Khoosal  Kooer  in  the  Kheiuut  for 
proprietary  Eegister  of    125  G  Ftislee^   which  he  said 
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would  not  have  been  made  if  the  Appellant  were  not        ^^^'^' 
the  adopted    Son    of    Hem    Singh,     Upon  turning,     Cho^vdry 

however,  to  the  only  Kheiuiit  printed  in  the   proceed-       J'udum 

'  .  .  .  Singh 

ings  of  the  date  named,  it   will  be   seen  that  there  is  v. 

no  entry   at  all    as    to    guardiauship,   but    under  a       OoDi^^ 

column  headed    "  Name   of  Futtidar^^   the   Appellaat       Singh. 

is  entered  as    "  Pudmn  Singly  Son  of  Hem  Siughy 

In  a  statement  of  mutation  of  names  of  Liimherdars 

and    Puttidars^     however,   in   which   Pudiim  Singli's 

name  is  entered  in  the  column  of  I^uttidars,  but  not 

as  the    Son  of    Hem   Singh,     there   is    the  signature 

of    KJioosal  Kocr,    with   the  addition    of   the   words 

'*  guardian   of  Piidum    Singh  ;^''    and  it  is    probable 

that    the    Principal    Siidder    Ameen    mixed    up    the 

Kheivut  and  this  document  tosrether  in  his  mind.     It 

o 

is  the  only  one  of  similar  documents  in  evidence 
which  is  signed  by  Khoosal  Kooer,  and  there  is 
nothing  upon  the  face  of  it  to  show  that  it  relates  to 
Hem  Singh's  property. 

The   description  of    Pudum   Singh,   as  the  Son  of 
Hem  Singh,  in  the  first  power   of  attorney   executed 
by  him  and  Khoosal  Kooer,   is  of    little   importance, 
as  the  parties  were  at   liberty  to   describe   themselves 
as  they  pleased  in  this  private  instrument ;  and  the 
same  observation  applies  to  the  entry  of  Hem  Singh'' s 
name  as  the  Father  of  the  Appellant  in  the  income- 
tax  receipts,   as  most  of  the  particulars  inserted  in 
the    different   columns   could   only  be  known  to  and 
filled  in   by  the  party  by  whom  the  tax   was  to  be 
paid.      The  Appellant,  in. support  of  the   evidence  of 
aa    adoption,   relied  upon  a  proceeding  by   Khoosal 
Kooer  on  the  25th  of  March,   1836,   when   she  pre- 
sented a  petition  at  the  office  of  the  Deputy-Collec- 
tor of  Eevenue,   describing  herself  as  the  Widow  of 
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Hem  Slngh^  and  praying  that  the  name  of  Pudu7Jt 
Shigh  might  be  added  to  her  o\ytl  in  the  Tiemindari] 
registers  of  certain  villages.  The  Sadder  Court 
observed  upon  this  proceeding  that  "  the  joint  entry 
of  the  Widow's  and  Pndnin  SingJi's  names  was  in 
some  respects  inconsistent  with  the  averment  of  his 
adoption,  which  would  liave  placed  the  two  in  the 
position  of  parent  and  child,  or  guardian  and  heir.'* 
And,  they  added,  ^'  We  find  that  the  application 
referred  to  property  acquired  by  the  Widow,  after 
her  Ilusbrnd's  [Hem  Singli'^s)  death,  and  which  is 
not  in  suit  in  the  present  case." 

There  is  some  doubt  as  to  the  accuracy  of  the 
Btatement,  that  the  villages  named  in  the  petition  of 
Khoosal  KoGcr  are  not  in  suit  in  this  case,  as  it  was 
pointed  out  in  the  course  of  the  argument  that  most 
of  them  are  included  in  the  plaint.  But  there  slill 
remains  an  objection  to  the  use  of  this  proceeding  in 
proof  of  the  adaption  of  the  Appellant,  which  was 
slightly  adverted  to  by  the  Court.  It  must  have 
preceded  the  alleged  ceremony  of  adoption.  The 
Appellant  was  twelve  months  old  at  the  time  of  the 
commencement  of  the  intended  adoption.  llcpi 
Singh  lived  a  year  afterwards,  and  died  on  the  22nd 
of  October^  1834.  The  ceremonies  of  adoption  are 
stated  to  have  been  performed  by  Khoosal  Koer 
when  the  Appellant  was  of  the  age  of  five  years, 
which,  according  to  the  dates,  he  could  not  have 
been  on  the  25th  of  March,  1836,  when  the  petition 
of  Khoosal  Kooer  was  presented. 

All  the  acts  of  Khoosal  Kooer  with  respect  to  Hem 
Singh''s  property  appear  to  have  been  dictated  by  a 
desire  to  continue  to  be  Zemindar  during  her  life, 
and  to  secure  the  succession  to  it  after  her  death  to 
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the    Appellant.     She    may   have   attempted    at    the        18G9. 
same  time  to  reconcile  her  continued  possession  with     Chowduy 
the  alleged  wishes  of  her  Husband  in  favour  of   the 
Appellant. 

The  documentary  evidence  produced  on  the  part 
of  the  Eespondent  tends  much  more  strongly  to 
throw  suspicion  upon  the  veracity  or  the  accuracy 
of  the  witnesses  w^ho  speak  to  the  fact  of  the  adop- 
tion by  Khoosal  Kooer^  as  it  is  wholly  inconsistent 
with  the  idea  of  any  such  adoption  having  taken 
place. 

It  must  always  be  borne  in  mind,  that  Khoosal 
Kooe?\  remained  the  registered  owner  of  Hem  SingJik 
property  for  the  whole  of  her  life.  In  addition  to 
this  circumstance,  there  are  acts  and  declarations  of 
Khoosal  Kooer  which  cannot  be  reconciled  with  the 
fact  of  an  adoption  of  the  Appellant.  Stress  was 
laid  by  the  Council  for  tlie  Eespondent  on  a  state- 
ment made  by  Khoosal  Koocr  in  a  suit  instituted  by 
her  against  Tara  Singh,  claiming  the  succession  as 
heir  to  the  whole  of  her  Husband's  property,  that, 
^*  IJem  Singh  died  Vv^ithout  leaving  any  issue  male  or 
female."  It  was  observed  that  this  action,  which 
was  brought  on  the  23rd  of  March,  1836,  was  con- 
temporaneous with  the  above-mentioned  petition  of 
Khoosal  Koocr  to  have  the  Appellant's  name  added 
to  her  own  as  the  proprietor  of  certain  villages, 
which  was  presented  on  the  25th  of  March,  1836. 
According  to  what  has  been  already  remarked,  this 
must  have  been  prior  to  the  time  at  which  the 
alleged  adoption  took  place,  and,  therefore,  it  was 
then  strictly  true  that  Hem  Singh  had  died  without 
leaving  issue.  But  yet  it  is  extraordinary,  if  Khoosal 
Kooer  had  any  intention  of  carrying  out  her  Hus- 

VOL.  XII.  T  1 


r^ 


3G2 


CASKS    IN    THE    PHIVY    COUNCIL 


1869. 

CnOAVDIlY 
PUDUM 

Singh 

V, 
KOER 
OODEY 
SlNGK. 


band's  wishes  with  regard  to  the   Appellant,  that   no 
mention    whatever     should  have   been    made  of    the 
authority  to   adopt,  and  of  her  purpose  to   adopt   the 
Appellant  when  the  proper  period  arrived,  in  a  suit 
which  seemed  peculiarly  to  require  a  true  and  full 
account  of  the  destination  of   Hem  Singhh    property. 
Again,  in  1841,  long  after  the  alleged  adoption.  Hem 
Singhj   and    Tarn  Shigh,    his  Brother,    having   been 
joint   proprietors  of  a  village,   and  upon   the  death  of 
Hem     Singh^    KJioosal    Kooer^s    name     having     been 
entered  in  the  register  instead  of  liis,  and  upon  tlie 
death  of   Tara  Singh^   the  name  of  his  Widow,   Meha 
Kooer,  having  been    substituted,   upon   the   death  of 
Meha   Kooer^    Klwosal  I^ooer  caused    her  name  to   be 
recorded   as  proprietor  of  the  village,    which,  if  there 
had  been  an   adoption   of   the  Appellant  as   heir   of 
Hem  Shigh^  he  would  have  been. 

Although   the   Appellant  does  not  rest  bis  title  to 
Hem    Singli's   property    upon    the    Will    of   Khnosal 
Kooer^   yet  it  is  impossible   to  pass  over  the  fact  of 
her  having  made  this  Will  or  to  omit  all  notice  of 
the  contents  of  it.     Although,  according  to  the   case 
of  the   Appellant,   KJiooscil   Kooer  had   failed  in   her 
duty  by  not  divesting  herself  of  Hem  SmglCs   pro- 
perty upon  the   completion  of  her  adoption,    yet   as 
that   act  made  him  heir  to   his  adopting    Father,  no 
strength   could  be   added  to  his    title  by  the   Will  of 
the  Widow.     In   consequence,    however,   of   her  re- 
maining    in    possession    of     Hem     Smg^s     property, 
doubt  would  probably  be  cast   upon  the  fact  of  the 
Appellant's  adoption,   and,   therefore,  her  declaration 
of  her  having  performed  the   ceremonies  in  pursuance 
of  her  Uusband's  authorit}^  would  have  been  useful 
as  evidence;  but  instead  of  describing  the  Appellant 
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as  the  adopted  Son  of  Hem  Singh^  the  AVill  of  Khoo- 
ml  Kooer  is  in  these  terms  : — '^  As  Koocr  Fuchhim 
Singh^  the  adopted  Son  of  yo\ir  Petitioner,  has  been 
in  possession  of  your  Petitioner's  estates  for  a  long 
period,  and  as  tlio  Petitioner  has  no  other  heir  or  suc- 
cessor but  him,  and  as  the  Petitioner  has  retained  him 
in  possession  during  her  lifetime,  and  he  carries  on 
all  the  business  of  managing  the  villages  and  ^emin- 
daries^  &c.,  therefore,  the  Petitioner  prays,  that  the 
name  of  Piulum  Singh  be  substituted  for  her  own  name 
as  proprietor  of  all  the  zemindar g  and  Malguzarg 
villages  and  maafee  lands  of  her  estate,  and  Fudiim 
Singh  may  be  recognized  as  the  owner  of  all  her  real 
and  personal  property." 

Upon  the  death  of  Khoosal  Kooer^  reports  were 
made  of  the  facts  connected  with  her  death  by  the 
Canoongoes  of  the  di:fferent  mouzahs^  in  which 
Khoosal  Kooer  was  styled  either  Zemindar^  or 
Tiemindar  and  Lumherdar^  and  all  of  them  stated 
the  conditions  of  settlement  of  mou?sahs  in  these 
terms  : — "  Whomsoever  Khoosal  Kooer  may  constitute 
her  heir  in  her  lifetime,  the  same  shall  be  entitled  to 
the  office  of  Malgiizat  after  her  death." 

The  Fiitwary''s  memorandum  on  the  death  of 
Khoosal  Kooer  is  as  follows  :  "  The  said  Mussumat 
departed  this  life  by  the  will  of  God  on  the  ITth  of 
December^  1861,  &c.,  and  left  Kooer  Fiidum  Singh, 
her  adopted  Son,  aged  thirty-one  years,  as  the  heir 
and  successor  to  all  her  property." 

Puduni  Singh,  being  of  the  age  above  mentioned 
at  the  time  of  Khoosal  Kooerh  death,  it  is  not 
likely  that  he  had  never  heard  of  his  having  been 
adopted  as  the  Son  of  Ilem  Singh,  if  such  a 
ceremony   had   taken   place.     And,    if  he  had  been 
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iaformed  of  the  fact,  it  was  to  be  expected  that, 
although  he  had  patiently  submitted  to  Khoosal 
Kooer^s  usurpation  of  his  property  during  her  life, 
he  would  have  seized  the  earliest  opportunity  of 
asserting  his  rights  as  the  heir  of  Hem  Singh.  Eut 
it  appears,  that  this  was  not  the  course  which  he 
pursued,  nor  the  title  by  which  he  claimed  the 
succession.  The  report  of  the  Tchseeldar  of  Koorja 
on  the  succession  to  Khoosal  Kooer  states,  '^  that  the 
Futwary  and  Canoongoe^  in  their  respective  reports 
of  the  death  in  question,  have  mentioned  Kooer 
Pudiim  Singh,  her  adopted  Son,  as  the  heir  to  the 
property  of  the  deceased  Mussumat.  And  that 
Ftidiim.  Singh  had  put  in  a  petition  praying  that  his 
name  might  be  recorded  as  Lumber dar  and  Puttidar 
in  place  of  that  of  Khoosal  Kooer,  deceased,  as  there 
was  no  other  heir  but  himself.'' 

The  Counsel  for  the  Appellant  endeavoured  to 
explain  away  the  effect  of  this  claim  as  heir  of 
Khoosal  Kooer,  by  the  suggestion  that,  in  thus  claim- 
ing, the  Appellant  had  been  misled  by  the  reports  of 
the  Canoongocs  as  to  the  right  of  succession  to  the 
property  held  by  Khoosal  Kooer.  But  (as  already 
observed)  if  the  Appellant  really  had  a  title  to  the 
property  as  the  heir  of  Hem  Singh,  it  is  impossible  to 
believe  that  he  could  have  been  ignorant  of  it ;  and 
bis  claim  to  the  succession  in  a  different  charactar  is 
almost  conclusive  against  the  attempted  proof  of  a 
lawful  adoption  of  the  Appellant  as  the  Son  of  Hem 
Singh  by  Khoosal  Kooer,  and  consequently  against 
the  truth  of  the  story  told  by  the  witnesses  upon  the 
s,ub]ect. 

Their  Lordships,  therefore,  agree  with  the  Siidder 
Qouttj  that  the  Appellant  has  failed  to  prove  that  he 
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was  lawfully  adopted  as  the   Son  of  llein   Singh  by        isoo. 
Khoosal  Koocr^   iu  pursuance    of  authority   conferred    Ciiowdhy 
upon  her   for  that  purpose    by    her    Husband;    and      gi^^"j|f 
that  he  has,  therefore,  no  answer  to   the   claim  of   the  v. 

Eespondent    to    a    share    of  the    succession    to  IJem      Oodi:y 
SingJi's    property.       But    as    the  Court    has    made  a      Si-^^^^- 
decree  which  gives  the  Eespondent  the  whole  of  Hem 
SiugJi^s  property,  when   he  is  entitled   only    to  a  part, 
that  decree  must  be  set  aside. 

Their  Lordships,  however,  think  it  right,  for  the 
purpose  of  restricting  future  litigation  within  as 
narrow  bounds  as  possible,  to  declare,  that  it  has  been 
established  between  the  parties  to  the  suit,  that  the 
Appellant  is  not  the  duly  adopted  Son  of  Hem  Slngh^ 
and  that  on  the  death  of  Khoosal  Kooer^  Alo/iur- 
Singh,  the  Father  of  the  Eespondent,  and  the  other 
heirs  in  equal  degree  then  living,  became  entitled 
to  inherit  the  estate  of  Hem  Singh,  of  which  his 
"Widow  died  possessed.  And  they  will  recommend  to 
Her  Majesty,  that  with  this  declaration  the  cause  bo 
remitted  to  the  High  Court  of  Agra,  to  make  such 
inquiries  as  shall  be  necessary  to  ascertain  v/hat  share 
of  the  estate  of  Hem  Singh  the  said  Mohur  Singh 
was  entitled  to,  and  what  part  of  the  property  claimed 
by  the  plaint  was  the  estate  of  Hem  Singh.  And  as 
the  Appellant  has  succeeded  in  proving  the  invalidity 
of  the  decree,  although  he  has  failed  in  his  opposition 
to  the  Plaintiff's  tilb,  their  Lordships  will  further 
recommend  that  each  party  bear  his  own  costs  of  the 
appeal. 
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Ea.jah  Enayet  Hossain         -         -     Ajypelhmtj 

AND 

GiRDHAKEK  Lall  .         -         -     Ecsjwnclcnt ; 

AND 

Eajaii  Enayet  IIossain         -         -     Appellant^ 

AND 

SuMhERCiiAND  aiicl  others       -  -     Respondents* 

On  appeal  from  tJie  Uhjli  Coiirt  of  Judicature 
at  C a  teat  la. 

22nd  Feb.,     X  HESE  appeals,    substantially  involving   the   samo 

'        question,  the  operation  of   the   Bengal  Eegulatiou.   of 

^  diediu  Limitation,  IIL  of  1793,  sec.  14,  as  a  bar  to  the  suits, 

1841,  having  577  7 

executed  a     were  heard  together. 

infavouf of        With    rcspecfc  to  the    first  appeal,   the   facts   were 

his  eldest  Son    ^Up^^  . 

jB.,andalsoa    l-UCbC  . 

Will,making       Rajah   Deedar  Ilossain,  the   Father   of  the  iVppel- 

j^.Executor,  ^wr    1  ^^      ^      -  1  ^  0        A         J 

and  directing  laut,  Mahomedan,  died  in  the  month  01  Aygfian, 
rnces'tohis  1249  Moolkij^  leaving  a  Widow,  five  Sons,  and 
clifdmrout   several    Daughters.     The    Appellant  was   the   eldest 

of  his  estate.  ,  -r>.   i 

Disputes  arose       "^^  Persent :— Members  of  the  Jndicial  Comimttee — Ihe  Eight 

among  A.'s      ^^^  g-j,  j^mes  William  Calvile,  the  Eight  Hon.  the  Lord  Justice 

ing  these  in-    Selwyn,  and  the  Eighr  Hon.  the  Lord  Justice  Giffard 

etruments,  Assessor : — The  Eight  Hon.  Sir  La^Yrence  Peel. 

which  led  to 

a  summary  suit  under  Act,  No.  XIX.  of  184 1 ,  in  which  B,  was,  m  1«42, 

put  in  possession  of  the  whole  of  A  .'s  estate.     Afterwards  the  members 

oi  A.'s  family  acquiesced  in  the  deed  and  Will,  renounced  their  claims 

as  heirs,  and  received  certain  stated  allowances  given  by  the  Will  out  of 

ud.'s  estate.     Li  1846,  C,  the  youngest  Sonofxl.  in  consideration  of 

advances  made  to  him,  executed  a  liond,  and  was  afterward.^   sued  by 
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Son,  and  one  of  the  younger  Sons  was  named    BaJia- 
door  Hossain. 

Prior  to  his  decease,  Rajnh  Deedar  Ilos^ain 
executed  a  Ilebah-hll'-eivas^  or  deed  of  gift,  bearing 
date  the  :i6fch  of  the  month  of  Sliahun^  1255  Ilijree 
(corresponding  with  the  19th  Karlick^  1247  3Iooll'y)^ 
and  thereby,  in  consideration  of  Es.  10,000,  gave  one- 
third  of  his  immoveable  property,  and  the  whole  of 
the  moveable  property  specified  in  the  schedule  thereto, 
to  the  Appellant,  and  after  acknowledging  that  he 
had  received  the  consideration-money,  put  the  Appel- 
lant into  possession. 

Rajah  Deedar  Hossain  also  executed  a  Will  of  even 
■date  with  the  deed  of  gift,  and  thereby  constituted 
the  Appellant  his  Executor  and  representative,  and 
the  Testator  directed,  that  out  of  every  kind  of 
property  belonging  to  him  (after  deducting  one-third) 
of  which  he  had  made  the  deed  of  gift  to  the  Appel- 
lant, the  remaining  two-thirds  should  be  divided  into 
three  portions,  whereof  one  portion  was  to  be  applied 
by  the  Executor  for  charitable  and  religious  purposes, 
and  the  remaining  two-thirds,  after  payment  of  debts, 
the  Executor  was  to  pay  to  the  Testator's  heirs,  male 
and  female,  and  salary-holders,  in  certain  proportions 
as  therein  mentioned. 
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the  Bond-liolder,  wliichsuit  resulted  in  a  decree  against  him  and  nlti- 
mately  an  execution  sale  under  such  decree  in  18o3.  Tho  decree-holder 
8uea  0.  m  18o7  seelang  to  make  his  share  in  ^.'s  estate  liable,  as  in 
case  of  an  intestacy  :— Held,  by  the  Judicial  Committee,  reversing- the 
decree  of  the  High  Court  (1)  that  the  burthen  was  on  the  decree- 
holder  to  show  circumstances  to  take  the  case  out  of  the  operation  of 
^^^.■??^'1^''^'''!^  ""^  Limitations  ;  and  (2)  m  the  absence  of  such  evidence, 
that  the  time  began  to  mn  in  1842,when  B.  was  put  in  possession, and 
consequently    that  the  suit  was   barred  by  Ben.   Eecr    TIT   of  i  TQ? 

FCC       14  °'  J.<i7U, 

Held,  further,  with  respect  to  the  operation  of  that  Regulation,  that 
there  is  no  distinction  between  a  person  claiming  under  an  executioii 
sal©  and  one  wno  claims  under  an  assignment  or  conveyance. 
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vVt  (ho  (late  of  the  cxooution  of  tlie  deed  of  giff, 
tlie  Soorjapoor  Zemindarjj  was  under  attachment, 
and  eolleetions  were  made  by  a  8iirhurakar. 

After  the  deatli  of  I\t{jah  Deedar  Hossain^  tlie 
Appellant  entered  into  possession  of  the  entire  estate. 
]iut  three  of  RajaJt  Deedar  Ilossain's  Sons  and  four 
of  his  Daughters,  for  some  time  disputed  the  validity 
of  the  deed  of  gift  and  Will,  and  threatened  to  act 
in  opposition  to  the  terms  thereof  by  taking  possession 
of  RajoJi  Deedar  Hossain'' s  property.  The  Appel-. 
lant,  in  consequence  of  such  disputes,  instituted  a 
summary  suit  under  Act,  IN^o.  XIX.  of  1841,  for  the 
protection  of  the  property;  and  on  the  19th  of 
Noveraler^  1842,  the  Judge  of  the  Civil  Court  of 
Zillah  PurneaJt  ordered  that  the  Appellant  should 
give  security,  which  he  did,  and  was  put  into  posses- 
sion of  the  property. 

During  the  pendency  of  the  summary  proceeding, 
BaJtadoor  Ilossatn,  on  the  10th  of  December^  1841, 
presented  a  petition  in  support  of  the  validity  of  the 
deed  of  gift  and  Will,  and  he  and  the  three  other 
younger  Sons  and  the  five  daughters  of  Jxajah 
Deedar  Hossain^  received  from  the  Appellant  their 
allowances,  in  accordance  with  the  terms  of  their 
Father's  Will. 

On  the  IGth  of  Assar,  1254  Mooiyu  {July,  1846), 
BaJiadoor  Hossain  executed  a  money  Bond,  to  secure 
to  Luli'kee  SaJio  and  Douhit  Saho,  Bankers,  the  sum 
of  Es.  6,400,  with  interest,  and  Ranee  Kheeroonessa 
(the  Widow  of  Rajah  Deedar  Hossain)  executed  to 
Lidcliee  SaJio  and  Douliit  Saho^  a  security  Bond,  by 
way  of  suretyship,  for  payment  by  Bahadoor  Hossain 
of  that  sum. 

Lvhkee  Soho  and  Doulxit  SaJio^   some  time  after- 
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wards  instituted  a  suit  against  Bahadoor  Hossain  and 
Ranee  Kheeroonessa  on  these  Bonds ;  and  on  the 
18th  of  November,  1847,  a  decree  was  made  against 
them  for  the  payment  of  the  sum  of  Es.  6,168,  prin- 
ciual  and  interest. 

The  decree-holders  took  proceedings  in  the  suit  for 
the  purpose  of  realizing  the  amount  decreed  to  them 
by  attaching  and  selling  what  was  alleged  to  be  the 
right  and  interest  of  the  surety,  Ranee  Kheeroonessa, 
in  the  Soorjapoor  zemindarjj,  as  Widow  of  Rajah 
Deedar  Hossain.  The  Appellant,  however,  sub- 
mitted a  petition  of  objection  in  the  suit,  stating  that 
by  reason  of  the  deed  of  gift  and  Will,  the  Ranee 
had  no  interest  in  the  zemindarij  besides  her  allow- 
ance under  the  Will,  and  objecting  to  the  attachment 
and  contemplated  sale ;  and  an  Order  was,  on  the 
6th  of  Januarij,  1852,  passed  by  the  Principal  Sudder 
Ameen  of  ZillaJi  Purneah,  to  the  effect,  that  inas- 
much as  no  share  of  the  Ranee  had  been  found  to 
exist,  it  could  not  be  properly  sold ;  and  it  was 
ordered,  that  the  property  which  had  been  attached 
should  be  exempted  from  sale. 

Against  this  last-mentioned  Order  the  decree-holders 
appealed  to  the  Sudder  Dewanny  Adawlat  at  Calcutta  ; 
and  on  the  21st  of  April,  1852,  it  was  ordered  by 
that  Court,  that  the  Order  of  the  Principal  Sudder 
Ameen  of  Zillah  Purneah  be  reversed,  and  a  copy  of 
the  proceeding,  with  a  direction,  that,  according  to 
the  request  of  the  Petitioner's  decree-holders,  the 
rights  and  share  of  the  judgment  Debtor,  whatever 
that  be,  in  the  property  attached,  be  sold  by  auction. 

On  the  3rd  of  March,  1853,  an  auction  sale,  in 
execution  of  the  decree  of  the  18th  of  November , 
1847,  was  held  of  the  right  and  share   of   Bahadoor 
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Ilossainj  and  at  such  sale  one  Mo  tee  Lall  became  iii6 
Purchaser  for  the  price  of  Es.  4,025  ;  and  subse- 
quently, on  the  17th  of  June,  1853,  a  Bill  of  Sale  of 
his  share  in  the  Pergunnih  Soorjajjoor  was  made, 
and  on  the  6th  of  October^  1858,  Motee  Lall,  by 
deed  of  that  date,  in  consideration  of  Es.  20,000, 
transferred  to  the  Eespondent  what  he  had  purchased 
at  the  auction  sale  of  the  3rd  of  March,  1853,  with 
mesne  profits. 

On  the  18th  of  February,  1859,  more  than  twelve 
years  after  the  date  of  the  Bond  given  by  Bahadoor 
Hossain  to  Luckhee  Saho  and  Doulut  Saho,  the  Ee- 
spondent instituted  the  present  suit  against  the  Appel- 
lant and  other  Defendants  (the  heirs  of  Rajah  Deedar 
Hossain),  for  possession  of  1  an7ia,  13  (/s.  1  c.  1  kL 
of  the  entire  Fergunnah  ^oorjapoor,  with  mesne 
profits. 

The  Appellant  by  his  answer,  denied  the  Eespon- 
dent's  right,  and  pleaded  that  the  suit  was  barred  by 
limitation ;  and  the  other  Defendants  (co-heirs  of 
Rajah  Deedar  Hossain),  by  their  answers,  also  denied 
the  Eespondent's  right  to  sue  them,  admitting  the 
validity  of  the  deed  of  gift  and  Will. 

The  Principal  Judder  Ameen  of  the  Zillah  Court 
of  Furneah,  Abdool  Azeel,  gave  judgment  on  the  2nd 
of  October,  1860,  as  follows  : — ''  From  the  date  of  the 
Bond  upon  which  a  suit  was  preferred  against  Baha- 
door Hossain,  and  a  decree  obtained,  after  the  lapse 
of  twelve  years  and  some  months,  this  suit  has  been 
instituted,  and  there  is  no  doubt  that  at  the  time  of 
the  execution  of  the  Bond  Bahadoor  Hossain  was  of 
years  of  understanding  and  of  full  age  ;  and  from  a 
copy  of  a  petition  of  Bahadoor  Hossain,  it  is  evident 
that  Bahadoor  Hossain,  in  accordance  with  the  Was- 
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Beeidnamali  (Will)  of  his  Father,  having  renounced 
his  right  and  share  in  the  zemindari/^  has  remained 
satisfied  with  the  allowance;  when  to  the  right  of 
judgment  Debtor,  Bahadoor  Hossain^  in  respect  to  a 
claim  to  a  share  in  the  semindary^  seeing  that  the 
entire  ^emindary  has  been  in  the  continuous  possession 
of  Enayet  Hossain^  limitation  applies ;"  and  dismissed 
the  suit  with  costs. 

In  dissatisfaction  with  this  judgment,  the  Kespon- 
dent  appealed  to  the  Siidder  Detvanny  Adawlut  at 
Calcutta.  The  appeal  came  on  for  hearing  -on  the 
13th  of  April,  1863,  before  Messrs.  Bayley  and 
Camphell,  two  of  the  Judges  of  the  High  Court  of 
Judicature  at  Calcutta,  and  on  the  same  day  judgment 
was  given,  reversing  the  decree  as  to  the  opera- 
tion of  the  Eegulation  of  limitations.  The  judg- 
ment concluded  as  follows  : — -^^  It  may  be  very  much 
regretted  that  under  the  old  system,  rights  and 
interests  in  action,  and  not  in  possession,  should  be 
absolutely  sold ;  but  since  they  have  been  sold  under 
the  system  then  existing,  we  cannot  think  that,  in  the 
present  case,  the  Purchasers  are  debarred  from  trying 
their  rights  by  time.  We,  therefore,  order  that  the 
case  be  remanded  to  the  Court  of  original  jurisdiction, 
to  be  tried  on  its  merits," 
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The  facts  of  the  second  appeal  in  no  way  differed 
from  the  first,  so  far  as  related  to  the  deed  of  gift  and 
Will  of  Rajah  Beedar  HossoAn,  and  the  possession 
under  the  summary  decree.  That  suit  arose  under 
these  circumstances  : — 

Shortly  after  the  summary  Order,  a  deed  of  release 
was  executed  by  the  five  Daughters  of  Rajah  Deedar 
Ilossain   (including   Riiheem    Oom'ssa),    and    by    the 
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WitloWj  to  the  Appellant,  wliich  recited  the  execution 
by  Rajah  Dcedar  Ilossa'ui  of  the  deed  of  gift  and 
Will,  and  the  summary  proceedings  before  mentioned, 
and  the  Order  made  thereon,  and  that  liberty  to 
bring  regular  suits  was  reserved  to  the  heirs  of 
Rajah  Deedar  Hossain.  The  release  contained  the 
following  declaration  : — "  We,  therefore,  having  of 
our  free  will  and  accord,  foregone  our  claim  to  a 
share  in  the  inheritance,  have  agreed  to  all  the  terms 
of  the  Will  of  our  ancestor,  and  engage  and  give  in 
writing,  that  we  and  our  heirs,  from  generation  to 
generation,  shall  receive  the  allowances  inserted  in 
the  will,  as  mentioned  below,  in  cash,  from  the  said 
Trustee  (the  Appellant)  and  his  heirs.''  At  the  foot 
of  the  deed  was  a  detailed  statement  of  the  allowances 
referred  to  in  the  deed,  including  the  allowance  to  be 
paid  to  Riiheem  Oonissa,  who  received  such  alloVr^ance 
as  it  became  due. 

On  the  5th  of  Kartick^  1255  Moolkee,  Ruheem 
Oonissa  executed  a  mone}^  Bond  to  secure  to  Luch- 
mee  Put  and  Motee  Lall^  Bankers,  the  sum  of 
Bs.  335.  8a. 

Afterwards,  Luchmee  Put  and  Motee  Lall  insti- 
tuted a  suit  against  Ruheem  Oonissa  on  the  Bond,  and 
on  the  l4th  of  March,  1850,  a  decree  was  made 
against  her  for  the  payment  of  the  sum  of  Rs.  426 
and  costs.  On  the  4th  of  April,  1853,  an  auction 
sale,  in  execution  of  this  decree,  of  the  right  and 
share  of  Ruheem  Oonissa  was  made  ;  and  Motee 
Lall,  one  of  the  decree-holders,  by  his  Gomashtah, 
became  the  Purchaser  for  the  price  of  Rs.  211.  6a., 
which  was  set  olffi  against  the  amount  of  his  decree. 
Subsequently,  on  the  17th  of  May,  1853,  a  Bill  of 
sale    was    made   to    Motee   Lall,    of   the  property  or 
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light  sold  of  Ruheem  Oonissa  in   the  Pergunnah  Soor- 
japoor, 

No  further  proceedings  were  taken  by  Motee  Lall 
until  the  2 1st  of  Assin\  1265,  when  he,  by  deed  of 
that  date,  in  consideration  of  Es.  6,500,  transferred 
to  the  Respondent,  Suineerchandj  what  he  had  pur- 
chased at  the  auction  sale  of  the  4th  of  Ajjrilj  1853, 
with  mesne  profits. 

On  the  1st  of  3Iarch^  1(559,  8umeercJiandi\i^iitVi\.QdL 
a  suit  against  the  Appellant  and  others,  being  the 
majority  of  the  heirs  of  Rajah  Decdar  llossain^  for 
possession  of  the  share  of  Ruheem  Oonissa  in  Per- 
gunnah  Soorjapoor  (being  18  ^.,  2  c,  2  /t'.),  with, 
mesne  profits. 

The  Appellant,  by  his  answer,  denied  the  right  of 
the  Respondent,  Sumeerchand^  and  pleaded  that  his- 
suit  was  barred  by  limitation.  The  majority  of  tha 
other  Defendants,  tlie  co-heirs  of  Rajah  Decdar 
Ilossaiii,  also  put  in  their  answers-,  denying  the  right 
of  the  Respondent,  Siimeerchand,  to  sue  them,  and 
admitting  the  validity  of  the  deed  of  gift  and  WilL 
Ruheem  Oonissa^  by  her  answer,  also  admitted  the- 
validity  of  the  deed  of  gift  and  Will,  and  her  own 
acquiescence  in  the  provisions  thereof,  and  the 
receipt  by  her  of  allowances  in  conformity  there- 
with. 

The  principal  issue  recorded  by  the  Judge  of  the 
Civil  Court  of  Zillah  Purneah  was,  whether  limita- 
tion has  been  incurred  in  the  suit  of  the  Plaintiff,  or 
not.. 

On  the  2ud  of  Oetoher^  1860,  Ahdool  Azeel,  the- 
Principal  Sudder  Ameenoi  the  Civil  Court  of  Purneah^ 
gave  judgment  in  the  suit  as  follows: — "  The  suit 
which  the  Plaintiff  has  instituted  for  tlie  possession 
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of  the  rights  and  share  of  the  Debtor  in  the  entire 
zemindar fj  iov  IS  gs.  2  cs.  and  2  kts.  is  fully  barred 
by  limitation.  Because  it  is  manifest  from  the  pro- 
ceedings, dated  the  1 9th  of  November^  1842,  that  after 
the  decease  of  Rajah  Deedar  Hossain^  the  Appellant 
did,  according  to  the  purport  of  the  deed  of  gift  and 
Will  executed  and  delivered  by  his  Father,  prefer  a 
suit  under  Act,  No.  XIX.  of  1811,  and  by  a  decision 
of  the  Judge,  the  Appellant  obtained  possession  of 
the  entire  zemindar y^  and  that  possession  continues 
up  to  this  day.  Upon  inquiry  from  the  Pleaders  of 
the  Defendants,  it  appears  that  Buheem  Oonissa  is 
older  than  Uajah  Ena/yei  Hossain^  and  from  the  date 
of  the  possession  of  the  Appellant,  this  suit  is  pre- 
ferred after  twelve  years.  And  when  the  claim  of 
Buheem  Oonissa  must,  in  consequence  of  limitation, 
be  dismissed,  the  Plaintiff,  who  is  the  representative 
of  Buheem  Oonissa^  cannot  in  that  event  be  entitled  to 
possession  and  mesne  proceeds  of  the  share.  There- 
fore, by  reason  of  limitation,  the  investigation  of  any 
other  matter  is  unnecessary.  It  is  accordingly 
ordered,  that  the  claim  of  the  Plaintiff  be  dismissed, 
with  costs." 

On  appeal,  the  High  Court  of  Judicature  at 
Calcutta^  consisting  of  Messrs.  Bayleij  and  Camphelly 
on  the  13th  of  April^  1863,  gave  judgment  ovei'-ruliog 
the  decree  of  the  lower  Court  on  the  question  of  limi- 
tation. The  material  part  of  the  judgment  was  in 
these  terms:  '^  It  may  be  very  much  regretted  that 
under  the  old  system  rights  and  interests  in  action, 
and  not  in  possession,  should  be  absolutely  sold  ;  but 
since  they  have  been  sold  under  the  system  then 
existing,  we  cannot  think  that  in  the  present  case 
the  purchasers  are  debarred  from  trying  their  rights 
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Iby  time.  We,  therefore,  order  that  tlie  case  be 
remanded  to  the  Court  of  original  jurisdiction,  to  be 
tried  on  its  merits." 

The  appeals  were  from  both  these  decrees,  and  as 
the  same  point  was  involved,  they  were  directed  to 
be  heard  together. 

There  was  no  dispute  about  the  facts,  the  question 
turning  upon  the  operation  of  the  Bengal  Eegulation 
III.  of  1793,  sec.  14,  as  a  bar  to  the  suits. 

In  both  appeals — 

Mr.  Field^  Q.C.,    and    Mr.   Poniifex^    appeared 
for  the  Appellant,  and 

Sir  R.  Palmer^   Q.  C,   and  Mr,   Leiih^    for  the 
respective  Eespondents. 

With  respect  to  the  first  appeal,  it  was  submittedj 
on  the  part  of  the  Appellant,  that  Bahadoor  Hossain^ 
as  one  of  the  heirs  of  llajah  Deedar  Hossain^  had 
hot  in  his  lifetime  disputed  the  deed  and  Will,  but, 
on  the  contrary,  had,  with  a  majority  of  the  heirs  of 
llajah  Deedar  Hossam,  accepted  the  allowance  under 
the  Will,  and  that  he  took  no  step  to  set  aside  the 
summary  decision  in  1842  ;  that  Motee  Lall  having 
had  personal  dealings  with  Bahadoor  Hossain,  was 
acquainted  with  the  fact  of  his  acquiescence  in  the 
validity  of  the  deed  and  Will,  and,  as  it  would  have 
been  impossible  for  him  to  bring  a  suit  against  the 
Appellant  with  any  chance  of  success,  the  transfer  by 
him  to  the  Eespondent  was  resorted  to.  That  more 
than  twelve  years  had  elapsed  from  the  date  of  the 
Bond  before  the  institution  of  the  suit,  without  any 
proceedings  being  instituted  or  claim  made  against 
Bahadoor  Hossain  or  any  persons  claiming  under  him 
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iSCD.  in  respect  to  Rajah    Deodar  liossaht's   estate  ;  and,  as 

Eajah  to  the  second   appeal}   that   Hiiheem   Oonissa  had  also 

Lnayel'  confirraed  the  provisions  of  the  deed  of  2:ift  and  Will, 

V.  and  accepted   her  allowance  under  the  Will,  and  that 

Lall,  more  than  twelve  j^ears  had  elapsed  from  the  date  of 

ioTh  ^^■'^  judgment  in  the   summary   proceedings   in  which 

Enayet  Ruhcem   Oonissa  was   a  party,    and   from   the  date  of 

^/  her  confirming  the  deed  and  Will,  before  the  institu- 

For  the  Respondents  it  Was  contended^  that  the  rule 
laid  down  by  the  Courts  in  Indla^  in  giving  effect  to 
the  Eegulations  of  limitation,  was  that  when  fraud  is 
charged,  the  period  of  limitation  is  not  reckoned  from 
the  time  when  it  is  committed,  but  only  from  the  time 
when  it  was  discovered  ;  and  that  the  period  of 
twelve  years,  prescribed  by  Ben.  Eeg.  III.,  1T93, 
sec.  14,  had  not  expired  when  the  present  suit  was 
brought,  inasmuch  as  the  Eespondents  were,  from 
"  good  and  sufficient  cause,  precluded  from  redress,'- 
as  the  Appellant  had  acquired  and  held  possession  of 
the  immoveable  property  of  his  Father,  llajah  Deedar 
Ilossaiuj  by  ^'  fraud  or  other  unjust  or  dishonest 
means,"  and  therefore,  under  Ben.  Heg.  II.  of  1805, 
sec.  3,  the  Eespondents  were  entitled  to  the  extended 
period  of  six  years  ;  that  the  Appellant  had  not  held 
^^  quiet  and  unmolested  possession"  of  the  estate 
during  a  period  of  twelve  years  antecedent  to  the  claim 
being  preferred  in  a  competent  Court,  so  as  to  bring 
him  within  the  exception  contained  in  Ben.  Reg.  II.  of 
1805,  sec.  3,  cl.  3,  or  to  authorize  the  Court  to  apply 
the  twelve  years  rule  of  limitation,  and  lastly,  that, 
being  decree-holders  at  an  execution  sale,  the  Regu- 
lations did  not  apply. 
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Judgment  iu  both  appeals  was  delivered  by — 
The  Eiirht  Hon.  The  Lord  Justice  Selwyx. 
These 


High  Court, 


are  appeals  from  the  decision  of  the 
which  has  reversed  the  decision  of  the 
Court  below,  and  has  in  substance  held,  that  the 
Eegulations  of  limitation  does  not  apply  to  this 
case. 

It  appears  that  the  property  in  question  is  claimed 
under  a  deed  of  gift,  which  applies  to  one-third  of 
it,  and  under  a  Will,  which  applies  to  the  remaining 
two- thirds.  Very  shortly  after  the  death  of  the 
Testator,  which  took  place  in  the  year  1841,  and 
in  consequence  of  disputes  which  had  arisen  in  the 
family  with  respect  to  the  validity  of  the  deed  of 
gift  and  the  validity  of  the  Will,  proceedings  were 
instituted,  which  resulted  in  a  decree,  not  of  a  final 
character,  but  which  was  made  in  the  presence  of  all 
the  parties  on  the  19th  of  November^  1842,  and  under 
w^hich  the  eldest  Son  of  the  Testator  was  put  in 
possession  of  the  property,  in  which  he  has  remained 
ever  since.  It  would  thus  appear  to  be  beyond  doubt, 
that  the  Eegulations,  at  all  events,  commenced  to  run 
from  the  19th  of  November^  1842,  and  it  is,  there- 
fore, incumbent  upon  those  who  have  taken  these  pro- 
ceedings, under  the  plaint  filed  on  the  18th  of  Feb- 
ruavfj^  1859,  to  show  some  circumstances  which  would 
take  the  case  out  of  the  operation  of  the  ordinary 
rule,  much  more  than  twelve  years  having  elapsed 
between  those  two  dates. 

IN'ow,  the  claim  Avhich  is  filed  is  not,  as  has  been 
argued  at  the  Bar,  a  claim  founded  upon  the  notion 
of  the  person  under  whom  the  Claimant  claims  being 
a  cestui  qui  trust  of  the  eldest  Son,   under  a  deed 
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or  Will,  but  a  claim  under  an  intestacy  distinctly' 
alleging  the  Mahommedan  laWj  and  praying  for  the 
division  of  the  estate  of  an  intestate  under  that 
Mahommedan  law,  and  a  specifiG  claim  of  the  share 
to  which  the  person  under  whom  the  Plaintiff 
claimed,  would  have  been  entitled  in  the  case  of  ao 
intestacy. 

In  answer  to  that,   the  Eegulations   of  limitation 
is    set   up.     It    appears,    that    the   particular  person 
under  whom  the  Claimant  in  the  first  of  tlie  appeals 
now  before  us  derives  his  title,    although   he  was    an 
infant  at  the  time  when  the  suit  of   1841   was  insti- 
tuted, and  when  the  petition,  which  has  been  referred 
to  was  filed  by   him   in  support  of   the   deed   of   gift 
and  of  the  Will,   became  of  age  in  the  jear  1842, 
and  before  the  date    of  the  decree,   and  he   must  be 
taken  to  have  hud  full  congnizance  of  all  the  facts  and 
matters  which  were  in  dispute  at  and  after  that  time. 
Although  a  second  suit  was  instituted  by  other  mem- 
bers  of  the  family  in  the  year   1852,   it  does    not 
appear  that  in  the  subsequent  proceedings  any    new 
questions  have  been  raised,   or  that   any  new  facts 
have    been    elicited,    or   that   any   new   discovery  of 
any   fraud    has    been    made ;    and   their   Lordships 
are  of  opinion,    that  there  has  not  b'een  in  this  case 
any  such  discoveiy  of  fraud  as  can  be  held  to   have 
postponed  the  operation  of  the  Eegulations  of  limita- 
tion. 

There  is  another  point  which  appears  to  have  been 
taken  by  the  learned  Judges  of  the  High  Court,  and 
which  seems  to  have  been  founded  on  the  supposition 
that  there  was  some  distinction  to  be  made  in  favour 


of  a  person    claiming   under  an    execution    sale. 


as 


contradistinguished  from  the  representatives  of  any 


ON  ArPElL  FROM  THE  EAST  INDIES. 


379 


person  claiming  under  an  ordinary  assignment  or 
€onye3^ance. 

In  the  opinion  of  tlieir  Lordships,  there  is  no 
foundation,  in  principle  or  authority,  for  any  such 
distinction;  but  the  person  who  €omes  here  as  the 
Plaintiff,  and  who  is  the  Eespondent  in  the  first  appeal 
must  stand  in  the  same  position  as  BakadoGr  would 
have  stood,  if  he  had  been  the  Claimant,  and  as  the 
Daughter  would  have  stood  in  respect  to  the  other 
share,  if  she  had  been  the  Claimant.  With  respect 
to  both  of  them,  the  Daughter  was  of  age  at  the 
time  of  the  proceedings  in  l84'J  ;  the  Son,  Bahadoor 
Hossaiiij  became  of  age  in  181:2  ;  and  they  have  had 
full  notice  of  all  the  facts.  Their  Lordships  have 
already  said,  that  there  1ms  been  no  subsequent  dis- 
covery of  any  fraud,  nor  indeed,  as  far  as  appears, 
any  new  matter  whatever  brought  in  issue  between 
these  parties,  beyond  that  which  was  raised  in  the 
proceedings  in  1841  and  1842.  The  learned  Counsel 
who  argued  the  case  on  the  part  of  the  Eespondents 
has  been  unable  to  produce  any  authority  in  support 
of  any  such  distinction  as  has  been  supposed  to  exist 
between  a  person  standing  in  the  pcBition  of  a 
Claimant  under  an  execution  sale,  and  a  Claimant 
under  any  other  conveyance  or  assignment. 

It  appears,  therefore,  to  their  Lordships  that  in 
-this  ease  the  time  must  be  taken  to  have  begun  to 
run,  at  all  events  from  the  date  of  the  decree,  on  the 
19th  of  November^  1842,  and  that  there  is  nothing 
whatever  to  bring  this  case  within  any  of  the  excep- 
tions to  the  Eegulations  of  limitation ;  and  conse- 
quently, that  the  decisions  of  the  Zillah  Court  were 
right,  and  that  the  High  Court  ought  to  have  dis- 
missed the  appeal  from  that  decision  with  costs. 
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It  is  admitted,  that  the  second  appeal  now  before 
their  Lordships,  raises  precisely  the  same  questions 
as  the  first. 

The  Order,  therefore,  which  their  Lordships  will 
humbly  recommend  Her  Majesty  to  make,  will  be 
to  reverse  the  decisions  of  the  High  Court,  and  to 
declare  that  that  Court  ought  to  have  dismissed  the 
appeals  before  them  with  costs.  We  think  that  the 
costs  of  both  these  appeals  should  follow  the  event. 


Kadha  Jeebun  Moostuffy 


Aj7peUant ; 


a:nd 


Taramonee  Dossee 


Respondent. 


*- 


On  appeal  from  the  High  Caiirt  of  Judicature  at 

Calcutta, 


23id  Feb.,     X  HERE  were  two  appeals  in  this  case  from  decrees 

.^_^__^      of  the  High  Court  at  Gatcutta, 

Under  tho       The  Appellant  and   Surhessiir  were  Brothers,   and 

terms  oi  a  ^  *■       ,  . 

Soiuhnamah,  the  qucstiou  iuvolvcd  in  the  first  of  these  appeals, 

aS'^b^ought  was  the  right  of  the  Respondent,  as  representing  her 

session'ofr  deceased  Husband,  Siirhessur^   to  sue  out   execution 

fandiv  an-  ^^^^^^i^   ^    decree   made   by   the  Court    sanctioning    a 

it  was  ^^^*o-^'       '^'Present:— Members  of   the   Judicial  Committee— T\iq  Right 
vided  {inter     Hon.    Sir  James    "William   Col  vile,   the    Eight  Hon.  the  Lord 
+i(*^^Vt'^^^  '^''  '^^istice  Selwjn,  and  the  Eight  Hon.  the  L')rd  Justice  Giffard. 
thei-^  should'      -Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel, 
in  consideration  of  the  rents  of  a  specified   part  of  the   family   estate, 
estimated  to  cover  the  expenses,  perform  the  Deb  Sheba  (worship  of  the 
family  Idols)  and  other  religious  ceremonies  for  the  family.     This  com- 


ON     APPEAL     t'ROil     rilE     EAS'l     INDIES. 


381 


Taiia.monek 


Solifhnainahf     compromising    a    suit,    respecting    tlie       J^^ 
ancestral   estate,    and   alloting    the  rents    of    part  of      Radtia.'   ' 
the  family   estate   to    Siirhessiir  for  the    performance    MoosiurFT 
by  him  of  the  Deb   Shcha  (worship  of  Idols)  of  the 
family.        Stirbcssu?^  claimed   possession    and    mesne 
profits  of  such  estate  in  consequence  of  the  Appclhint 
keej)ing  him  out  of  possession  of  the  share  so  assigned 
to  him  for  the  religious  observances.       The  Appellant 
contended,  that     Siirhessur    had    not    performed  the 
trusts  in  performing  the  worship  of  the  Idols  for  Iiim. 

The  second  appeal  was  brought  against  a  decree 
of  the  High  Court  made  in  a  suit  by  the  Appellant 
against  Serbessur  for  damages  by  reason  of  the  non- 
performance by  him  of  the  Deb  SJieba  for  the  Appel- 
lant. In  this  decree  the  Court  refused  the  Appellant 
leave  to  cross-examine  the  Defendant,  whom  the 
Appellant  had  called  as  a  witness  to  support  his  case, 
and  dismissed  his  suit  as  the  Court  considered  he 
had  no  right  of  action. 

These  appeals  arose  under  the  follov/ing  circum- 
stances : — 


promise  was  sanctioned  by  the  Court,  and  a  docreo  made  tlieroon.  On 
a  motio  a  by  8.  to  enforce  the  decree  on  an  allegation  that/^,  hisBrother 
had  not  performed  his  part  of  the  compromise  by  putting  him  in  pos- 
session,the  Court  decreed  execution  of  tlie  decree,  and  awarded  mesne 
profits  ;  E.  also  obtained  a  further  Order  for  execution  on  the  o-round 
that  8.  had  not  performed  the  trust,  and  that  he  had  been  compelled  to 
perfoim  the  religious  ceremonies  at  his  own  expense.  This  the  Court 
refused  to  enforce,  as  the  omission  was  caused  by  his  default  in  not 
putting  'S'.  in  possession  of  the  lands.  Held,  that  proof  of  the  non- 
l^erlbrmance  of  the  religious  ceremonies  by  'S'.  was  not  a  condition 
precedent  to  the  enforcement  by  S.  of  the  decree. 

In  a  suit  brought  by  E.  against 'S'.  to  recover  moneys  alleged  to  have 
been  expended  by  E.  in  the  performance  of  theZ>e6  Sheba.iii  consequence 
of  B.  neglecting  to  perform  the  trust  as  to  the  family  worship,  the 
Plaintiff's  witnesses  having  failed  to  prove  any  damages,  he  called  the 
Defendant  as  a  witness, who  gave  evidence  to  the  offect,that  the  Plaintiff 
had  no  claim ;  and  the  Court  refused  to  allow  the  Plaintiff  to  cross- 
examine  him.  Held,that  although  the  refusal  to  cross-examine  was  not 
justifiable,  yet,from  the  other  evidence  in  the  suit,  it  was  clear, that  the 
Plaintiff  had  sustained  no  dam  ge  or  had,  m  the  circumstances, a  right 
of  action. 
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On    the    12th    of    March,     ]850,    the    Appellant 
instituted  a  suit  in  the  Court  of  the   Principal  Siidder 
Ameen   of  Zillah    Nuddea   against  his   elder  Brother 
and    Guardian,    Surhessiii%    and    against    Lucky  Doss 
Mitter    Moostuftj^     the     Son    and     heir    of    another 
Brother,     Cassissur    Mitter    Moostufffj,    and    thereby 
sought    to    obtain    possession    of    his    share    of  the 
ancestral  property,   and  the  mesne   profits   during  the 
period  of  his   minority.      At    that  time    there  were 
other   suits    pending  between  the    same  parties,  and 
ultimately    a    compromise   was   entered   into   and     a 
Solahnamah  executed  on  the  24th  of  August,  1853,  of 
the  matters  in  litigation.     The  fourth  article  of  which 
provided,  that   Surbessur   should   perform  at  his  own 
expense  the  Del)   SJicba  (worship   of   the  Idols),  and 
other  religious  ceremonies  for   the   three,  the   cost  of 
which  was  fixed   at   Rs.    2,1)00  a   year,    and   that,    in 
consideration  of   his  so  doing,    he  should   hold  posses- 
sion for  his  life    of  a   specified  part   of  the  joint  pro- 
perty estimated   to  produce  that  amount.     This  com- 
promise  received  the  sanction   of  the   Court  on    the 
21th  of  August,   1S53,  and   it  was   ordered,  that  both 
parties  should  carry  out  the  terms  of  the  compromise. 
It  appeared  tliat,  in  respect  to  the  family  worship, 
this  part    of  the   compromise   was   not   carried   out, 
and,     in    1860,     Radha    Jeebun    obtained   an   Order 
for    the    execution     of    the   decree   of  the   24th   of 
August,  185o,  against  Surbessur,  for  failure   in  com- 
plying with   the   terms   of   the   compromise  in   other 
respects.     Surbessur  alleged,    that  he   had   never  re- 
ceived  possession  of   the   property   set  apart  by  the 
deed  of   compromise   to   answer  the   expenses    of  the 
Deb  Sheba,  and  claiming  a  riglit  to  set-off  the  mesne 
profits  of  this  property  against  Radha  Jeebun'' s  judg- 
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ment,   and   prayed   that  the   execution   of  the   decree        i^^^^- 
iniglit  be  stayed.     On  the    13th  of  Julg^    1860,   the       iudha 
Principal   S udder  Ameen   considered  these   objectionSj    MoosTunt 
and  ordered  that   the  execution  sou<^ht  for  by  Radha  ^• 

Jeebun  should  be  carried  out,  and  declared  that  Bosses, 
Surhessur  was  at  liberty  to  take  out  execution  for 
the  recovery  of  any  amount  that  might  be  due  to 
him  under  the  decree.  Accordingly,  on  the  20th  of 
Jidy^  i860,  Surbcssitr  filed  a  petition  in  the  Court  of 
the  Principal  Sadder  Ameen  of  Ntiddea^  praying  for 
possession  of  the  property,  and  that  the  mesne  profits 
from  the  date  of  the  compromise  might  be  set  off 
against  Badha  Jeehini's  judgment.  By  another  peti- 
tion, filed  on  the  18th  of  ^2^^2/5^  following,  Surhessur 
alleged  the  amount  to  which  he  was  entitled  to  be 
Ks.  9,463j  per  annum,  with  interest.  As  this  amount 
exceeded  the  amount  due  to  Badha  Jeebun  under  his 
judgment,  Surhessur,  on  the  27th  of  August  following, 
prayed  that  the  balance  might  be  realized  by  attach- 
ment and  sale  of  Radha  Jeebun^ s  property. 

Notice  of  this  application,  and  requiring  him  to 
bring  forward  his  objections,  Vfas  served  on  Radha 
Jeebun,  who  filed  his  petition  of  objection,  and  alleged 
that  Surhessur  had  not  performed  the  Objector's 
share  of  the  family  religious  rites  and  ceremonies, 
in  consequence  of  which,  the  Objector  had  to  defray 
them  at  his  own  expense,  and  consequently  that 
Surhessur,  not  having  performed  his  part  of  the 
compact,  was  not  entitled  to  call  upon  the  Objector 
to  perform  his  part.  Surhessur  answered,  that  he 
had  performed  a  part  of  the  Avorship  of  the  deities 
in  accordance  with  the  terms  of  the  compromise,  and 
was  prevented  from  performing  the  residue  by  the 
want  of  the  necessary  funds,    Badha  Jeebun  having 
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^^(^^'  kept  him  out  of  the  hxnds   assigned  for  that  purpose. 

Kadha  The   Principal   S udder  Amcea  at  Maherijore^  to  whose 

Mlmimy  Court  the  case  had  been  transferred,  by  a  proceeding 

^'-  of   the  29th  of  November^    1561,  admitted  Sarhessur^s 

TaRAMOMEE  ,.  ,-.  -,  .  Ill  J 

UossiiE,  claim,  and  directed  that  execution  should  proceed  as 
prayed,  on  the  ground  that  the  Order  of  the  Prin- 
cipal Sadder  Aineen  of  the  l3th  of  Jidjj^  1860,  was 
conclusive  as  to  his  right  to  obtain  possession  of  the 
lands  and  the  mesne  profits  claimed* 

Radha  Jeebun  appealed  from  this  Order  to  the 
High  Court  at  Calcutta^  but  on  the  30th  of  August^ 
1862,  that  Court,  consisting  of  Mr.  Justices  Steer 
and  31organ^  dismissed  the  appeal,  on  the  grounds, 
first,  that  as  tlie  decree  confirming  the  terms  of  tlie 
compromise  had  not  been  complied  with,  the  Court 
had  power  to  put  the  decree  in  force ;  second,  that 
the  alleged  breach  of  trust  could  not  be  inquired 
into  in  this  proceeding,  but  that  the  Appellant  could 
prefer  his  claim  in  a  regular  suit  ;  and,  third,  that 
as  Burbessur  had  not  been  put  in  possession  of  the 
lands,  he  was  entitled  to  mesne  profits. 

!N'othing  further  took  place  until  the  IQth  of  3/^^, 
1864,  w^hen  Taromonee  Dossee,  the  Widow  of 
Surbessur^  who  had  died  in  the  interval,  filed  a  peti- 
tion, asking  for  a  revivor  of  the  execution  case,  and 
to  recover  the  mesne  profits  and  interest  from  the 
date  of  the  compromise,  amounting  to  Es.  16,575.2.6. 
liadJui  Jeebun  filed  objections  to  this  petition,  and 
Taramonee  Dossee  put  in  her  answer,  in  which  she 
alleged,  that  the  Order  of  the  Principal  Sudder 
Ameen  of  MaJierpore  of  the  29th  November^  18dlj 
and  the  Order  of  the  High  Court  on  appeal  there- 
from, dated  the  30th  of  August^  1862,  were  con- 
clusive. 
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On  the  8th  of  April^  1865,  the  case  came  on 
before  Bahoo  Jaggohundhoo  Bundopadhja^  the 
Principal  Sudder  An%een  of  Ziillah  Nitddea^  who 
decided  that  the  Orders  relied  on  by  Taramonee 
Dossce  Were  final,  and  overruled  Radha  Jeehun's 
ohjections,  with  costs. 

Hadha  Jeehun  appealed  against  this  Order  on  the 
following  grounds  : — First^  that  Siirhessiir^  the  late 
Husband  of  the  Applicant  for  execution,  having  been 
i\  mere  Trustee  for  the  entire  family,  with  respect  to 
family  worship  and  other  charities,  and  the  properties, 
tvasilat  of  which  was  claimed,  having  been  agreed  to 
be  left  in  his  hands  only  in  the  character  of  a  TrusteCj 
and  she  not  being  the  representative  of  her  late 
Husjband  as  regarded  the  matter  of  the  trust,  was 
not  entitled  to  claim  woMlat  with  respect  to  the 
property.  Second,  that  the  main  question  which 
was  before  the  High  Court  on  the  former  occasion 
was,  whether  her  late  Husband  was  entitled  to  take 
out  execution  at  all,  therefore,  any  opinion  pro- 
nounced with  respect  to  the  other  points  could  not  be 
considered  as  conclusive  between  the  parties.  Third, 
that  there  being  no  provision  in  the  ruffanamah  for 
wasilat^  as  admitted  by  the  High  Court  in  its  judg- 
ment of  the  30th  of  August^  1862,  the  mere  declara- 
tion by  it  on  that  occasion,  that  wasilat  was  realizable 
in  the  shape  of  damages  made,  as  the  same  was  in 
the  execution  department,  whose  legitimate  province 
was  to  interpret  the  decree  as  it  stood,  could  not  have 
the  legal  effect  of  supplementing  the  decree  itself. 
Fourth,  that  there  being  no  provision  for  interest  or 
tvasilat  in  the  decree,  and  the  High  Court  having 
pronounced  no  opinion  on  that  point  on  the  former 
occasion,  the  Lower  Court  is  wrong  in  awarding  the 
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same,  under  an  erroneous  impression  that  all  'ih<^ 
points  in  dispute  between  the  parties  have  been 
settled  by  the  High  Court's  judgment  of  the  30th  of 
August^  1862;  and,  lastly,  that  there  being  cross 
decrees  between  the  parties,  the  same  ought  to  have 
been  allowed  to  be  set  off,  under  the  provisions  of 
section  209  of  the  Code  of  Procedure. 

On  the  27th  of  July^  1865,  the  appeal  was  heard 
by  the  High  Court.  The  judgment  of  the  Court, 
consisting  of  Messrs.  Loch  and  Glover^  after  stating 
the  facts  of  the  case,  proceeded  as  follows  : — ^ 
^^  The  Principal  Sudder  Ameen  has  allowed  the 
Widow  of  Surbcssur  to  take  out  execution  against 
the  judgment  Debtor,  on  the  ground  that,  as  re- 
presentative of  her  Husband,  she  is  entitled  to  his 
property.  This  Order  would,  under  ordinary  cir- 
cumstances, be  correct,  but  in  the  present  case  the 
Principal  Sudder  Ameen  appears  to  us  to  halve 
altogether  ignored  the  special  point  at  issue.  He 
assumes,  that  the  objections  regarding  the  alleged 
breach  of  trust  on  the  part  of  Surbessur  were  disposed 
of  by  the  High  Court  in  the  latter's  favour ;  but  this 
is  not  the  case,  this  Court  simply  decided  the  general 
principle,  that  a  person  dispossessed  unjustly  was 
entitled  to  recover  not  only  possession,  but  mesne 
profits  likewise  ■  it  did  not  take  into  consideration 
the  special  grounds  of  the  Widow's  present  claim.  It 
declined  to  go  into  the  question,  and  referred  the 
parties  to  a  regular  suit.  The  point,  therefore,  as  to 
whether  Surbessur  did  or  did  not  expend  the  endow- 
ment money  in  the  services  of  the  Idols  is  still 
undisposed  of.  In  the  present  case,  it  is  manifest,  that 
the  judgment  Creditor,  in  order  to  take  out  execution 
jj^ainst  her  late  Husband's  Brother  (one   only  of  the 
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two  appears  to  have  resisted   the  Widow's  demand,        i^^^- 
the  other  having    paid   his    quota),   must    show,   that      Radha. 
during  the  time  of  his  alleged  dispossession,   he  kept    Moostuffy^ 
up  the  religious    services  out  of   his  own   funds.     On  ^'-    ^^ 

no  other  supposition  can  the  Widow  have  any  claim.      Doss^e. 
Sarhessur  had    no   right    to    the  endowment    moneys 
personally,  he  was  a  mere  Trustee  bound  to  expend  all 
that  he  received  in  the  service  of   the  Idols,  and  if  for 
any  reason  the  whole,  or  any   part,   of  those  moneys 
remained  unexpended,  the  surplus  would  not   beloLg 
to  Surhessur^s  estate,  but  to  the  endowment.    Now, 
we  can  find  no  proof  whatever  on  the  record,  that  the 
services  of  the  Idols  were  kept  up  by  Surhessur   out 
of  his  own  resources,  it  is  a  mero   plea  advanced  by- 
the  judgment  Creditor,  but  unsupported  by  any  evi- 
dence   whatever.      The    circumstances    of    the    case 
have  been  so  altered  since  the  High  Court's    decree, 
that  we    find  it    impossible  to    give    the    judgment 
Creditor  the    benefit   of   it.     That  decree   proceeded 
entirely  on  Surhessm^''s  right  to  recover  possession  of 
the  lands.     At  the  time  it  was  passed,    Surhessur  had 
that  right,  but  his  Widow  is  not  in  the  same  position/ 
The  right  w^as  personal  to  the  Husband,  as  Trustee 
of  the  endowment,  and  did  not  descend  to  his  heirs. 
The  Widow  can  neither  execute  the   decree  for  pos- 
session nor  for    wusilat,   as  the  usufruct  of  the  land 
would  be  the    property   of  the   endov^'ment.     As  it- 
stands,   the  decree,-  so  far    as    she    is  concerned,   is 
absolutely  unfructuous.     Under  these   circumstances, 
we  have  no  alternative  but  to  decree  this  appeal  with 
costs  on  the  Respondent,   and  reverse   the  Order  of 
the  Prinoippl  Sudder  Ameen.     It  is  still  open  to  the 
Widow  to  show,  in    a  regular    suit,    that   during  the 
time  of  her  Husband's  dispossession,  he,  notwithstand-- 
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1869.  ing  the  failure  of  the  trust  fund,  paid  the  expenses 

Eadha  of  the  Idol  services  at   his    own    costs.     If   she    can 

MoosTUFFY  P^<^ve  this,    she    will    be   entitled    to    whatever  sums 

^-  Sm^hessur  so  paid,   and  can  recover    them  from    the 

TakAMONEE      .  -r-x    1  ,, 

BossEjs.      judgment  Debtor." 

Taramonee  Dossee  presented  a  petition  for  a 
review  of  this  judgaient,  and,  with  the  view  of 
proving  the  payment  of  the  cost  of  the  worship  by 
Surhessur  out  of  his  own  funds  filed  a  judgment  of 
the  High  Court  delivered  on  the  2nd  of  February^ 
1864,  and  which  judgment  is  the  subject  of  tha 
second  appeal  hereinafter  mentioned. 

This  petition  was  admitted,  and  on  the  10th  of 
January^  1866,  the  High  Court,  consisting  of  Messrs, 
G.  Loch  and  F.  S.  Glover^  after  observing  that  they 
were  not  satisfied  that  the  nev/  evidence  tendered 
ought  not  to  have  been  within  the  Petitioner's  know- 
ledge at  the  time  the  case  was  heard  in  appeal,  never- 
theless decided  to  admit  the  evidence,  and  held,  that 
that  judgment  was  decisive  on  the  question  of  payment 
of  the  cost  of  the  family  worship  by  Surhessur^  and 
amended  their  previous  judgment  by  affirming  the 
Order  of  th,e  Principal  Sudder  Ameen  of  the  8th  of 
April^  1865. 

From  this  decision  the  first  appeal  was  brought. 
The  suit  out  of  which  the-  second  appeal  arose, 
was  instituted  by  Radha  Jeehun  in  the  Court  of  the 
Principal  Sudder  Ameen  of  Zillah  Hooghly,  the 
plaint  disclosed  the  same  facts,  and  the  Plaintiff 
sought  to  recover  Rs.  966.  10.  8  per  annum,  being 
one- third  of  Es.  2,900,  as  stipulated  in  the  deed  of 
compromise,  as  the  cost  of  the  Deb  Sheba^  and  other 
ceremonies,  which  he  had  been  compelled  to  perform 
Ut  his  own  expense,  contrary  to  the  terms  of  the  com- 
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promise.  This  sum,  for  the  nine  years  during  which 
he  contended  Surbessur  had  left  Ead/ia  Jeehunh  part 
of  the  ceremonies  unperformed,  amounted,  with  inte- 
rest, to  Es.  12,388.  10.  9. 

Surhessur^  in.  liis  answer,  submitted,  first,  that  as 
Radha  Jeehim^s  objections  had  been  disallowed  by 
the  Principal  Siidder  Ameen  of  Maker  pore  on  the 
29th  of  November^  1861,  he  was  no  longer  entitled 
to  insist  upon  his- present  claim  ;  and,  secondly,  that 
there  was  no,  mention  in  the  compromise  rendering 
him  liable  to  pay  the  expenses  of  any  ceremonies  per- 
formed by  Radha  Jeebiin^  under  the  existing  circum- 
stances. Surbessur  also  alleged,  that  jointly  with, 
his  co-sharer.  Lucky  Doss  Mpostaffy.^  he  had  regularly 
performed  certain  family  religious  ceremonies  which 
be  specified. 

The  Court  fixed  the  following  issue  : — .'^According 
to  the  terms  of  the  Sohihnamah  (deed  of  compromise), 
can  the  Plaintiff  get  the  amount  claim,ed  or  not  ?  '^ 

The    Defendant    called    three    of    his    servants    as. 
witnesses,  who  deposed,  that   after   the  deed  of   com- 
promise,  Surbessur  solely   performed  the  whole  of  the. 
religious  ceremonies  specified   therein  for  one  month, 
and    that     subsequently    Surbessur    and   Lucky  Doss 
Moostuffy  had  jointly  performed   their  share  of  the 
ceremonies,    and  that    Radha  Jeebiin  had  performed 
his  share  separately  at  his  own  expense.    The  Appel- 
lant examined  one   witness^  whose  evidence   failed  to. 
establish   his  case.     The   other   witnesses   summoned, 
for    the    Plaintiff:    did    not    appear,    and    he    filed    a 
petition  praying  that  the  case  might  be   decided  by 
summoning  the  Defendant  in   person    and  taking  his. 
deposition.     The    Defendant   was    accordingly    sum- 
moned, and  was  asked   by   the  Court  the  following 
question  : — -'^  The  Plaintiff  has  made  a  claim  to  get 
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money  for  the  performance  of  rites  and  ceremonies 
relating  to  his  share  of  the  Deb  Sheba,  together  with 
interest,  whether  the  same  is  justly  due  by  you  or 
not?"  The  Defendant  answered  : — "  In  my  opinion 
the  Plaintiff's  claim  is  not  due  by  me.  I  am  not 
liable  for  the  claim." 

The  Plaintiff  then  submitted  that  he  had  not  in- 
tended to  abide  by  the  answer  of  the  Defendant,  and 
abked  leave  to  cross-examine  him;  The  Principal 
Sudder  Ameen  Nazirooddeen^  refused  to  put  any 
further  questions  to  the  Defendant,  or  to  allow  any  to 
be  put  on  behalf  of  the  Plaintiff,  and,  on  the  ground, 
that  there  was  no  proof  cf  the  Plaintiff's  claim,  and 
that  his  claim  had  not  been  proved  from  the  deposi- 
tion of  the   Defendant,  dismissed  the  suit  with  costs. 

From  this  decision  the  Appellant  appealed  to  the 
High  Court  of  Judicature  at  Calcutta^  and  Surhessm\ 
having  died  before  the  hearing,  Taramonee  Dossee^ 
his  Widow,  was  made  Eespondent  in  his  stead. 

The  appeal  came  on  for  hearing  on  the  2nd  of 
Fehruarij^  1864,  when  the  Judges,  Mr.  Morgan 
and  Siimbhoonath  Pundit^  although  disapproving, 
as  the  judgment  stated,  of  ^^  that  portion  of  the  case 
which  has  resulted  in  the  Defendant  coming  into  Court 
and  giving  a  statement  without  any  cross-examina- 
tion, or  without  any  other  question  being  asked  him 
by  the  Court,"  and  admitting,  that  in  some  respects 
the  investigation  was  not  full  and  satisfactory,  never- 
theless dismissed  the  appeal  and  affirmed  the  decision 
of  the  Lower  Court  with  costs,  on  the  ground, 
that  the  remaining  evidence,  in  the  absence  of  the 
Plaintiff's  witnesses,  and  of  the  evidence  of  the 
Defendant  on  which  he  relied  for  his  proof,  failed,  in 
their  opinion,  to  support  the  case.  And  the  Court 
further  declared,  that    it    seemed  to  them    doubtful^ 
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under  the  terms  of  the  Order,   ^yhether  even   if  the        i'^^^-^ 
Plaintiff  had  shown  an  expenditure  by  him  on  account      Radha 
of  the  family  worship   he   could,    under   the   circnm-    MoosiurFY 
stances,  have  brouprht  a  suit   a^'ainst  the   Defendant    „      '^' 
to  recover  the  money  so  expended.  Dosaiii:. 

Against  this  decision  the  second  appeal  was 
brought. 

As  the  Eespondent  did  not  appear  in  either  appeal, 
the  same  were  heard  together  ex  parte. 

Mr.  Cave  for  the  Appellant,  in  both  appeals. 

In  the  first  appeal,  he  contended,  that  the  original 
judgment  of  the  High  Court  was  right,  as  although 
the  Order  of  the  30th  of  Augitst^  1862,  was  final, 
the  Eespondent,  Taramonee  Dossee,  was  not  entitled 
to  the  execution  sought  for,  except  on  proof  that 
her  Husband,  Siirhessur^  had  performed  the  religious 
rites  for  him  at  his  own  expense,  and  timt  no  evidence 
of  that  fact  was  given ;  and, 

In  the  second  appeal  he  submitted,  that  there  hud 
been  a  miscarriage  of  justice,  as  the  Appellant  was 
entitled  to  cross-examine  the  Defendant,  and  to  put 
to  him  all  such  questions  as  were  material  to  the  issue 
raised  between  the  parties,  although  the  Plaintiff's 
claim  was  sufficiently  proved  from  the  other  evidencoo 

The  Eight  Hon.  Sir  James  W.  Colvile. 

Their  Lordships  are  of  opinion,  that  no  ground 
has  been  laid  for  prolonging  this  unfortunate  litiga- 
tion by  the  allowance  of  these  appeals. 

It  is  unnecessary  to  state   the   earlier  proceedings 

in  the  first  suit.     It  seems  sufficient  to  begin   with 

the  Order   of  the   30th  of  August,   1862,   which  Mr. 

Cave  has  admitted  to  be  final.      By  that  Order  it 

was  held,  that  Surbes^ur  has  established  his  right  to 
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18G9.        (.j^g  Q^it  execution  for  tlie  mesne  profits  claimed  by 

Eadha      him,  as  well  as  for  the  possession  of  the  land  included 

Moo«iuFFY   ^^^  t^^^  fourth  article  of   the  compromise  ;   and  that  it 

^'-  was  no  bar  to  his  execution   that  it  had  been   alles:ed 

DodtfKE.      that   he   had   broken  trust,    inasmuch   as  he   had  not 

carried  out  the   terms  in  accordance  with  which  it 

was  agreed  that  he  should  hold  possession. 

This  Order  was  neither  the  subject  of  appeal,  nor-^ 
in  their  Lordships'  opinion,  could  have  been  success- 
fully made  so.  There  is  no  ground,  as  it  appears  to 
them,  for  saying,  that  the  proof  of  the  performance 
of  the  religious  ceremonies  was  a  condition  precedent 
to  the  enforcement  of  the  claim  for  the  rents  which 
the  fourth  article  of  the  compromise  gave  to  Sur- 
hessiir.  And  without  inquiring,  whether  many  of  the 
points  which  are  now  taken  might  not  have  been 
i'aised  in  the  litigation  which  led  to  the  Order  in 
question,  or  are  concluded  bv  it,  it  is  sufficient  to 
state,  that  its  effect  Was,  that  as  between  the  two 
Brothers,  Surhessur  was  entitled  to  take  out  the 
execution  which  he  claimed  to  take  out,  and  that  the 
Bespondent,  if  he  had  any  claim  by  reason  of  the 
non-performance  of  the  religious  ceremonies,  or  any 
other  breach  of  the  agreement,  was  bound  to  prefer 
that  claim  in  a  regular  suit. 

In  anticipation  of  that  Order,  the  younger  Brother 
(the  Appellant)  had  commenced  the  suit  out  of  which 
the  other  appeal  has  arisen.  It  will  be  convenient 
to  consider  the  nature  of  that  suit,  and  the  right  of 
the  party  to  have  the  decree  that  has  been  made  in 
it  reversed  or  altered,  before  we  proceed  to  the  sub- 
sequent proceedings  in  the  original  suit.  * 

The  suit  which  was  so  instituted  was  not  exactly 
such  a  suit  as  that  suggested  by  the  judgment  of  the 
30th  of  August^   1862.      What  the   Judges  of  the 
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High  Court  said  was,  that  if  the  Appellant,  on  the 
ground  of  any  breach  of  agreement,  claimed  a  right 
to  dispossess  the  Kespondent's  Husband,  Surhessur^ 
he  might  prefer  that  claim  in  a  regular  suit.  But 
the  suit  really  instituted  was  of  this  nature.  It  was  a 
suit  in  which  the  party  alleged,  that  by  reason  of  the 
non-performance  by  Surhessur  of  the  duty  which  he 
had  undertaken  under  the  fourth  article  of  the  com- 
promise, he,  the  Plaintiff,  had  been  compelled  to  per- 
form certain  religious  ceremonies  at  his  own  cost,  and 
that  he  had  a  right  of  action  over  2ig?dnst  Surhessur 
for  the  moneys  expended  in  the  performance  of  those 
ceremonies.  It  was,  therefore,  essential,  in  such  a  suit, 
that  he  should  show  that  he  really  had  that  right  of 
action ;  that  there  not  only  had  been  the  breach  of 
duty  alleged,  but  that  by  reason  of  it  he  was  entitled 
to  recover  the  damages  which  he  had  sustained  from 
his  Brother.  And  he  had,  of  course,  to  prove  the 
amount  of  those  damages. 

INTow,  as  to  the  proof  of  the  damages,  that  failed 
altogether.  He  produced  only  one  witness,  who 
proved  nothing;  he  called  the  Defendant,  who 
denied  generally  that  the  claim  was  well  founded. 
Upon  that  the  Judge  of  first  instance  made  a  decree 
against  him,  and  dismissed  the  suit. 

The  case  was  carried,  by  appeal,  before  the  High 
Court,  and  they  affirmed  the  decision.  They  remarked 
on  the  miscarriage  of  the  Judge  in  refusing  to  allow 
the  plaintiff  to  cross-examine  the  Defendant  when 
called,  and  their  Lordships  fully  concur  in  the  pro- 
priety of  that  censure.  Nevertheless,  if  the  De- 
fendant had  been  cross-examined,  all  be  could  have 
proved  would  have  been  so  much  of  the  Plaintiff's 
case  as  rested  on  the  performance  of  the  religious 
ceremonies,  aiid  by  possibility,  though  that   was  not 
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very  probable,  the  cost  to  which  the  plaintiff  had 
been  put  in  the  performance  of  them ;  but  that,  in 
their  Lordships'  opinion,  would  not  have  made  out 
that  he  had  any  right  of  action.  For  the  existence 
of  that  right  of  action  you  must  go  back  to  the 
orginal  compromise,  and,  in  their  Lordships'  opinion, 
the  Plaintiff  had  wholly  failed  to  prove  that  he  had 
such  a  right  of  action,  because,  upon  the  compromise 
and  the  acts  of  the  parties,  the  case  stood  thus  : — ■ 
The  compromise  gave  certain  lands,  and  the  rents  of 
those  lands,  to  the  elder  Brother,  coupled,  we  may 
admit,  with  the  performance  of  a  trust,  but  a  trust  of 
that  nature  which  is  constantly  vested  in  the  manage 
ing  or  elder  Brother  of  a  Hindoo  family,  a  trust 
which  imples  some  considerable  beneficial  interest. 
If  the  non-performance  of  that  trust,  or  the  non-per- 
formance of  those  ceremonies,  could,  by  any  possi- 
bility, give  such  right  of  action  to  the  Appellant  as 
that  asserted  in  his  suit,  it  surely  was  necessary  for 
him  to  show  that  it  was  not  by  reason  of  any  default 
on  his  part  that  the  non-performance  of  the  trust 
took  place, 

Now,  the  undisputed  facts  of  the  case  are,  that  the 
younger  Brother  did  not  perform  his  part  of  the 
agreement,  that  he  retained  his  share  of  the  rents  of 
the  land ;  and  that  the  elder  Brother  was  put  to  take 
out  execution  under  the  decree  founded  on  the  com- 
promise, in  order  to  get  the  funds  which  that  com^ 
promise  gave  to  him. 

Therefore,  it  seems  to  their  Lordships,  that  this 
suit,  brought  by  the  Appellant,  substantially  failed 
upon  the  ground  which  is  suggested  by  the  Judges  in 
their  judgment  of  the  2nd  of  February^  1864,  viz* 
that  there  was  no  cause  of  action  at  all,  and  in  these 
circumstances  it  would  be  unreasonable  to  send  do  wn 
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that  case  for  a  new  trial,  because  the  Judge  did 
not  allow  the  cross-examination  of  a  witness,  whom, 
moreover,  by  reason  of  his  subsequent  death,  it  is 
now  impossible  to  examine. 

These  observations,  therefore,  dispose  of  the 
second  appeal,  and  I  now  revert  to  the  proceedings 
in  the  original  suit.  Surhessur  died  pending  the 
second  suit,  and  without  having  taken  out  execution 
under  the  decree  of  the  30th  of  J[?/^ii5i^,  1862.  His 
Widow  then  applied  to  take  out  execution,  and  a« 
she  merely  sought  to  take  out  execution  for  that 
which  had  been  adjudged  to  belong  to  her  Husband, 
and  was,  therefore,  part  of  his  estate,  there  seems  no 
ground  whatever  for  disputing  her  right,  or  imposing 
upon  her  the  obligation  of  proving  something  which 
Surlessur  had  not  been  called  upon  to  prove. 

The  principal  Sudder  Ameen  seems,  therefore,  in 
their  Lordships'  opinion,  to  have  taken  a  right  view 
of  the  question.  He  overruled  the  objections  to  the 
execution,  which  had  been  urged  by  the  Appellant. 

The  case  then  went  by  appeal  to  the  High  Court, 
and  two  of  the  learned  Judges  of  that  Court  then 
took  the  view  which  I  have  just  alluded  to  as  being, 
in  their  Lordships'  opinion,  erroneous,  saying  that 
she  could  not  stand  in  her  Husband's  shoes  :  that  it 
lay  upon  her  to  prove,  that  Surhessur  had  actually 
expended  his  own  moneys  in  performance  of  the  cere- 
monies, and  they,  therefore,  in  the  first  instance,  over- 
ruled the  Order  and  judgment  of  the  Principal 
Sudder  Ameen,  There  was,  then,  an  application  for 
review  before  the  same  learned  Judges ;  and  upon 
their  being  referred  to  the  decree  in  the  other  suit, 
and  to  some  additional  evidence,  but  principally  to 
the  decree  in  the  other  suit,  they  came  to  the  con- 
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elusion,  that  the  Widow  must  be  taken  to  have  estab- 
lished, chiefly,  if  not  wholly,  by  that  decree,  that  of 
which  they  had  required  proof  from  her,  viz.  that 
Surbessur  had  expended  his  own  moneys  in  the  per- 
formance of  the  ceremonies,  that,  therefore,  their 
former  Order  was  wrong,  and  that  the  final  Order  to 
be  made  was,  that  she  should  be  entitled  to  issue 
execution, — in  fact,  to  affirm  the  Principal  Sadder 
Ameeii's  Order.  A  subsequent  Order  was  made, 
declaring  her  entitled  to  interest  on  the  amount  for 
which  the  original  execution  had  been  sued  out. 

Their  Lordships  are  unable  to  assent  to  the  rea- 
soning of  the  learned  Judges  of  the  High  Court, 
They  think,  for  the  reasons  which  I  have  given, 
thai  the  original  Order,  reversing  the  Principal 
Sudder  Ameeii's  Order,  was  wrong ;  but  if  that 
Order  had  been  properly  made,  they  would  have  been 
unable  to  adopt  the  reasoning  of  the  learned  Judges, 
as  to  the  effect  of  the  decree  in  the  suit  of  the 
Appellant,  which  certainly  does  not  prove  that 
Surhessur  expended  his  own  moneys  in  the  perfor- 
mance of  ceremonies.  The  utmost  which  that  de- 
cree caia  be  taken  to  prove  is,  that  the  Appellant 
had  failed  to  show  that  he  had  performed  separate 
ceremonies  upon  his  own  account,  or  that  he  was 
entitled  to  recover  the  sum  claimed  in  that  suit  in. 
respect  of  those  ceremonies. 

The  effect,  however,  of  the  final  Orders  of  the 
High  Court  is  to  give  to  the  Widow  that  to  which 
their  Lordships  consider  she  is  entitled  ;  and,  there- 
fore, the  Order  which  they  will  humbly  recommend 
Her  Majesty  to  make  is,  that  both  these  appeals  be 
dismissed  J  and  that  the  Orders  of  the  Courts  below,, 
^^hich  are  the  subjects  of  them,  be  affirmed. 
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First  appeal. 
The  Coi  lecior  of  Madura 

AND 

MooTToo  Kamalinga  Sathupathy     - 

Se  OJSD  APPEAL. 

Ana  NBA  I,  alias  Eanee  Kunjara  Na- 

CHEAR    and     MA^GALASWARA     Na- 
CHEAR  -  -  -  .  - 

AND 

Eanee  Paryata  Yardani  JN'achear, 
MooTToo  Eamaljnga  Tayer,  and 
The  CoLLEcioR  of  Madura 


Appellant^ 
Respondents 

Appellants, 


Respondents, 


Third  appeal. 
Ea>ee  Pahvata  Yardani  Xachear-     Appellant^ 


AND 

AnandaIj  alias  Eanee  Kunjara  Na- 
chear  and  MA^GALASWAR.v  Na- 
chkak        -         .         -         -         - 


Respondents. 


* 


On  ajjpeal  from  the  High  Court  of  Judicature  at 

Madras, 

1  HESE  appeals  were  brought  from  a  decree  of  the 
High  Court,  made  in  two  suits,  the  one  brought  by 

*  Present :  Members  of  the  Judicial  Comt?iittee — The  Right 
Hon.  Lord  WestLury,  the  Eight  Hon.  Lord  Eomilly  (Master  of 
the  Eolls),  the  Eight  Hon.  Sir  James  Winiam  Colvile,  and  the 
Eight  Hon.  Sir  Edward  Yaughan  WiUiams. 

Assessor  :-^The  Eight  Hon.  Sir  Lawrence  Peel. 


26th,  27th, 

28th,  &  29th 

Peb.  1868. 

According 
to  the  law  pre- 
valent in  the 
Brdvada 
Country,  in 
the  Madras 
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the  Appellauts  in  the  second  of  the  above  appeals,  the' 
Widow  and  Daughter  of  Moo  too  Vijaya  Raga- 
nadha  Bathupathy^  a  former  Zemindar  of  Ramnad^  to 
establish  their  reversionary  right  to  the  zemindar y  of 
Raimiad  against  the  first  Eespondent  in  the  same 
appeal,  then  in  possession  of  the  %emindary  ;  to  obtain 
an  annual  allowance  of  Es.  24,000  for  maintenance,and 
to  have  declared  null  an  adoption  made  by  that 
Eespondent  as  unauthorized,  and  in  prejudice  of 
their  reversionary  rights.  In  which  suit  the  adopted 
Son,  and  the  Collector  of  Madura,  were  by  order  of 
the  Provincial  Court  made  parties.  The  other  suit 
w^as  brought  by  the  Eespondent  in  the  first  of  the 
above  appeals,  as  the  adopted  Son  of  Ranee  Far vatcu 
Vardani  Nachear y  the  first  Eespondent  in  the  second' 
appeal,,   and   the   Collector  of  Madura^  to  establish^. 


Presidency,  a  Hindoo  Widow,  not  having  her  Husband's  authority,  may, 
if  authorized  by  the  consent  of  his  kinsmen,  adopt  a  Son  to  him. 

What  constitutes  consent  of  the  kinsmen  must  depend  on  the  cir- 
cumstances of  the  family.  In  a  joint  family,  where  by  the  Hindoo  law 
of  the  District  the  Widow  has  only  a  right  to  maintenance,  if  she 
adopts  a  Son  without  her  Husband's  authority,  it  is  necessary,  if 
her  Husband's  Father  is  alive,  to  obtain  his  permission,  or  if  he  is  dead,, 
the  consent  of  all  her  Husband's  surviving  Brothers  ;  but  where  the 
Widow  takes  by  inheritance  the  separate  estate  of  her  Husband,  then, 
the  consent  of  her  Husband's  nearest  kinsmen  is  sufficient. 

Exposition  of  the  effect  of  the  doctrines  of  Hindoo  Law  contained  in 
the  Treatises,  the  ilfi^acsAara  received  in  Southern /^?(?w,  the  Mayucha 
and  Koustubha  in  the  Mahratta  Country,  and  the  Daya-Bhaya  in  bengal, 
as  laid  down  by  Commentators  and  received  as  the  governing  law  m, 
India,  regarding  a  Widow's  right  to  adopt  a  Son  to  her  Husband  without 
his  express  authority. 

The  ruling  in  the  case  of  Veerapermall  Pillay  v.  Narram  Ptllay 
(1  Strange's  Mad.  Cases,  p.  121),  that  it  is  indispensable,  that  the 
Widow  should  have  the  authority  of  her  Husband  to  adopt,  examined 

and  questioned.  -r         •         j.  i    ^ 

The  duty  of  a  Judge  administering  Hindoo  Law,  is  not  so  much  to- 
inquire,  whether  the  doctrine  disputed  is  faii'ly  deducible  from  the 
earliest  authorities,  as  to  ascertain  whether  it  is  one  that  has  been  re'^ 
ceived  by  the  particular  School  of  Hindoo  Law,  which  prevails  in  the 
District  in  which  the  case  arises  with  which  he  has  to  deal, and  whether 
such  doctrine  has  been  sanctioned  by  usage  ;  as  by  the  Hindoo  system, 
of  law  clear  proof  of  usage  will  outweigh  the  written  opinion  of  text 

The  quaniwn  of  maintenance  to  be  allowed  a  Widow  is.  peculiarly 
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affirmatively  the  adoption  made  by  her,  and  to  have  de- 
clared illegal  a  declaration  of  the  Collector,  that  on  her 
death  the  property  would  escheat  to  the  Government. 

In  the  former  of  these  suits  the  Civil  Judge  made  a 
decree  declaring  that  the  reversionary  right  there 
t)laimed  was  not  in  the  Plaintiffs,  and  ordered  that  the 
Zemindar  in  possession  should  pay  maintenance  at 
the  rate  of  Es,  300  per  month  to  the  Widow,  the  first 
Plain tiflt,  and  Es.  100  per  month  to  her  Daughter,  the 
second  Plaintiff ;  and  in  the  latter  suit  the  Civil  Judge 
decreed  for  the  Eespondent  in  the  first  appeal  (the 
adopted  Son),  on  the  ground,  that  the  Zemindar^  his 
adopted  Mother,  had  a  right  to  alienate  during  her  life, 
and'  that  the  Collector  had  no  right  to  escheat  the 
property  of  a  person  whom  he  admitted  to  have  heirs. 

The  Collector  of  Madura^  a  Defendant  in  both  suits, 
and  Ranee  Kunjara  Nachear  and  her  Daughter,  the 
Plaintiffs  in  the  first  suit^  both  appealed  to  the  High 
Court  against  the  above  decrees  of  the  Civil  Judge. 
These  appeals  were  heard  together  by  the  High  Courtj 
and  on  the  17th  of  November^  1864,  that  Court  passed 
decrees  dimissing  the  two  appeals,  subject  to  a  modi- 
fication, by  granting  a  sum  of  Es.  10,000  to  Ranee 
Kunjara  Nachear^  the  first  Plaintiff  in  the  first  of  the 
suits  above  mentioned,  for  her  maintenanco.  The  ap- 
peals to  Her  Majesty  in  Council  were  from  these  decrees^ 
and  were  brought  by  various  parties  in  the  suits,  against 
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within  the  province  of  the  Coitrt  below,  and  there  must  be  strong 
grounds  to  justify  any  interference  of  the  aj^pellate  Court  with  the 
exercise  of  such  discretion. 

In  the  Court  below,  sworn  translations  of  Sanscrit  works,  little 
known,  embodying  Hindoo  Law,  as  to  the  custom  in  the  different 
Schools  in  respect  to  the  Law  of  adoption,  were  admitted  and  acted 
on  by  the  Courts  in  India.  On  special  application,  the  Judicial  Com« 
mittee  ordered  such  translations  to  be  sent  by  the  Rigistrar  of  the 
High  Court  in  India,  and  to  form  part  of  the  record,  to  be  used  on  the 
hearing  of  the  appeal. 
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the  decrees  of  the  High  Court.  The  Appelhuit  in 
the  first  appeal  being  the  Collector  of  Madura^  and 
Ranee  Parvata  Nachear^  the  adopted  Mother,  the 
Appellant  in  the  third  appeal  and  Respondent  in  the 
second.  The  question  raised  and  contested  was  the 
validity  of  the  adoption  of  the  Respondent  in  the  first 
appeal  by  the  Widow  of  the  last  Zemindar^  without  his 
authority,  or,  as  it  was  alleged,  the  consent  of  his 
kindred  and  relations. 

The  circumstances  which  gave  rise  to  the^e  suits 
were  as  follows  : — - 

Prior  to  the  year  1795,  Mootoo  Ramalinga  Sathii- 
pathy  was  the  owner  of  the  'zemindar y  of  Eamnad, 
in  the  Presidency  of  3Iadras.  In  that  year  he  rebelled 
against  the  Government,  who,  in  consequence,  declared 
his  zemindar?/  forfeited.  At  the  time  of  such  forfeiture 
he  had  a  Daughter,  Sevagamy  Nwchear^  and  a 
Sister,  Ranee  Mangalstoara  Nachear^  whose  Husband, 
Ramasamg  Taver^  was  then  alive.  The  Government 
by  their  proceedings,  dated  the  3rd  of  July  1795, 
determined  the  succession  to  the  zemindar g  in 
favour  of  Ranee  Mangals?/)ara  Nachear-, 

Ramasamg  Taver^  her  Husband,  died  in  the  year 
It 97,  but  on  the  14th  of  Mag  in  that  year,  before 
his  death,  he  and  his  Wife,  Ranee  Mangalstoara 
Nachear  J  executed  an  instrument  of  agreement  to  the 
effect,  that  upon  some  future  occasion,  if  they  had 
no  child  born  to  them,  they  should  adopt  a  Son. 

On  the  22nd  of  April,  1803,  Lord  Glive,  by 
virtue  of  his  authority  as  Governor  of  Fort  SL 
George,  by  a  Sunnud-i-minccut  Istimrar,  or  deed 
of  permanent  tenure,  conferred  certain  rights, 
and  imposed  certain  duties,  on  Ranee  Mangalszvara 
Naehear,      Among    such  rights   Avas    the    following 
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power  to  transfer  "  without  the  previous  consent 
of  Government,  or  of  any  other  authority  to  whom- 
ever you  may  think  proper,  either  by  sale,  gift,  or 
otherwise,  your  proprietary  right  in  the  whole  or 
in  any  part  of  your  zemindary.  Such  transfers 
of  your  land  shall  be  valid  and  recognized  by  the 
Courts  and  Officers  of  Government,  provided  they 
shall  not  be  repugnant  in  the  Mahomedan  and 
Hindoo  laws,  or  to  the  Eegulatious  of  the  British 
Government."  The  Sunnud,  after  providing  for  the 
enjoyment  and  management  of  the  zemindary  by  Ranee 
Mangalswara  NacJwxr^  concluded  in  the  following 
terms: — '^Continuing  to  perform  the  above  stipula- 
tions, and  to  perform  the  duties  of  allegiance  to  the 
British  Government,  its  laws  and  Regulations,  you 
are  hereby  authorized  and  empowered  to  hold  in  per- 
petuity to  your  heirs,  successors,  and  assigns,  at  the 
permanent  assessment  herein  named,  the  zemindarij 
of  RamnadP 

Subsequently  to  the  grant  by  such  Siinniid^  the  Uanee^ 
in  1803,  adopted  a  Son,  Moottoo  Vijaya  Raghanada 
Sathupathfj^  alias  Amcisa?ni/^  hereafter  called  Anna- 
samy^  and  by  a  Will,  dated  the  llth  of  April^  1807,  the 
Ranee  made  provisions,  under  the  powers  vested  in  her 
by  the  8unnudj  entitling  him  to  iuherit  her  estates. 

In  1804,  one  ChinnasoAomy^  a  Nephew  of  Ramasaivmy 
Taver^  instituted  a  suit  against  Ranee  Mangalswara 
Nachear^  claiming  that  the  privileges  of  Annasamy 
should  be  conferred  on  him,  Ghinnasamy,  by  reason 
of  his  having  been  brought  up  from  infancy  by  the 
Ranee^s  Husband,  Ramasamy  Taver,  which  suit  ap- 
peared to  have  been  eventually  dismissed. 

In  1807,  Rxnee  Mangalswara  Nachear  died,  and  was 
succeeded  by  Annasamy. 
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Subsequently  to  the   Ranee's  deatb,  and  in  or  priot 
to  the  year   1812,  disputes  arose  about   the  succes- 
sion to  the   Eanee^s  estate,   and  an  investigation  with 
respect  to  Annasmmf  s  adoption  took  place  before  the 
Collector.     In  the  year  1813,  Seuagaiwj  Nachear^  the 
Daucrhter  of  the   rebel  Txemindar,   who   had  forfeited 
his  state  in  1795^   instituted  a   suit  against  Annasami/ 
in   the   Provincial    Court    for    the    Southern    Divi- 
sion  claiming   the  yxmindary    of   Ramnad ;   and   that 
Court,  by  its  decree,   dated    the   l3th  of   December^ 
1813,    adjudged    the    zemindar fj    to    Sevagamy    Na- 
chear.    Against    such    decree    Annasamy     appealed,, 
and     the     Sadder     Deioanny    Adawlut     at    Madras^ 
by    its    decree,    dated    the    lOlh    of    October ^    I8l6y 
reversed   the  decree    of   the    Provincial    Court,    and 
adjudged  that  the  late  Banee  was  legally  competent 
to  adopt   Annasamy ;  that  she  did  adopt   him;  and 
that  by  such  adoption   she  destroyed  the  presump- 
tive  right    of   inheritance   which    would    appear    to 
have   been   possessed  by   Scmgamy    Nachear   at  the 
time    when   the     succession    to    the-   zemindar y  was 
determined   by    the    Government    in   favour    of   her 
Aunt,   the  late    Ranee ^  in   1795.     This   decree   was, 
in    the   year    1828,    afhrmed   by    His    Majesty    in 
Council.     Annasamy  died  in   possession  of  the  ^emin- 
dary^  in   the  month  of  February^    l820j  during  the 
pendency     of     Bevagamy     Nachearh    appeal    to    the 
Privy    Council,   and  the    zcmindary    was    thereupon 
placed  under  attachment  pending  such  appeal.     He 
had  seven   Wives,  one  of  whom  was  Mooitoo    Veroyee 
Nachear^    but     had    no    issue.     On    the     26th     of 
January^   1820,   he   adopted  as    his  Son,  Ramasamy 
(who  was  the   Brother  of  Mooitoo    Veroyee  Nachear)^ 
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and,  by  his  Will  of  the  same  date,   confirmed  sucli 
adoption. 

After  the  decision  of  the  above  appeal,  the  Southern 
Provincial  Court,  acting  under  the  Order  of  the  Sudder 
Court,  issued  a  precept  to  the  ZillaJi  Court  of  Madura^ 
on  the  lOth  of  April^  1829,  directing  the  zemindar y 
to  be  placed  in  possession  of  B-amasamy^  which  was 
accordingly  done.  It  appeared,  that  previously  to  that 
date,  but  after  the  decision  of  the  appeal  in  favour  of 
Annasamy^  and  after  his  death,  Sevagamy  Nachear 
contested,  in  the  Sadder  Court  of  Madras^  the  validity 
of  Ramasa'iPj/s  adoption,  and  that  Court  directed  the 
Provincial  Court  to  determine  the  point.  This  was 
done,  and  the  result  was,  that  the  validity  of  the 
adoption  was  confirmed. 

Ramasamy  married  Ranee  Parvata  Nachear  (the 
first  Eespondent  in  the  second  appeal),  and  had  issue 
by  her  two  Daughters  only,  viz.,  Mangalsimra 
Nachear  and  Dorarajah  Nachear,  Ramasamy  died  iw 
the  year  1830,  having  on  the  l9fch  of  April  in  that 
year  addressed  an  arzi,,  or  petition,  to  the  Collector 
of  Madura^  stating  bis  illness,  and  that  he  had  made 
an  arrangement  that  his  ''  Mother,  Ranee  Moo  too 
Veroyee  Nachear^  who  is  my  Gaardian  in  every 
respect,  and  who  holds  chief  right  to  this  zeniindary^ 
should  enjoy  this  zemindar y^  maintain  my  royal  Wife, 
my  Daughter,  Mangalsiuara  Nachear^  of  five  years  old, 
and  a  younger  Sister — a  small  child  ;  and  when  these 
children  shall  attain  their  proper  age,  to  make  an 
arrangement  with  regard  to  their  right  to  the  zemin- 
dary^  and  continue  the  same,  that  ray  natural  Brother, 
Moottoo  Chella  Tavcr^  should  manage  the  affairs  of  the 
said  zemindary  until  my  children  shall  attain  theii- 
proper  age,'' 
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On  the  d'eath  of  Ramasamy^  in  1830,  his  adoptive 
Mother,  Ranee  Mootoo  Veroyee^  took  possession  of 
the  zemindary^  which  she  held  until  the  6tli  of  July^ 
1840. 

Ramasam?/ s  elder  Daughter,  MoMc/alsivara  Nachear^ 
died  in  the  early  part  of  1810,  having  previously  been 
married,  leaving  a  Husband,  but  no  issue. 

It  appeared  that,  in  consequence  of  a  report  from 
the  Collector,  Ranee  Mootoo  Veroyee  was,  on  the  7th 
of  Jaly^  1840,  removed  by  the  Government  from  the 
guardianship  of  Ramasamy^ s  infant  younger  Daugh- 
ter, and  from  the  possession  of  the  '^ernindary^  and 
Ramasamy^s  Widow,  Ranee  Parvata  Nachear^  was 
appointed  Guardian  to  the  infant. 

Some  litigation  appeared  to  have  taken  place 
between  Ranee  Mootoo  Veroyee  and  Ranee  Parvata 
Nachear  after  the  removal  of  the  former  from  the 
guardianship  of  Porarajah  Nachear^  Ramasamy^s 
infant  Daughter. 

On  the  tilth  of  September^  1845,  Ranee  Parvata 
Nachear'' s  younger  Daughter,  Dorarajah  Nachear^  died. 
Before  her  death  she  and  her  Husband  purported  to 
adopt  a  Son,  Annasamy,  and  by  her  Will,  dated  the 
23rd  of  September,  1845,  she  directed  that  after  the 
death  of  her  Mother,  the  zemindar y  should  be  held 
by  her  Husband,  and  subsequently  by  such  adopted 
Son  ;  and  she  gave  notice  of  such  adoption  to  the 
Collector  on  the  24th  of  September,  1845.  It  was 
subsequently  alleged  that,  as  the  zemindary  was 
then  under  the  management  of  the  Court  of  Wards, 
and  the  approval  of  such  Court  had  not  been  obtained 
thereto,  such  adoption  was  invalid. 

On  the  3 1st  of  August,  1846,  Ranee  Parvata  Nachear 
presented  a  petition  to  the  Eoard  of  Revenue,  staling 
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her  intention  to  adopt  a  Son,  in  pursuance  of  the  autho- 
rity given  to  her  by  her  Husband,  Ramasaiomy^  and 
further  stating,  that  lianee  Mootoo  Veroyee  had  pur- 
ported to  hav^e  adopted  her  Sister's  Son,  objecting  to 
such  adoption,  and  praying  the  Board  to  declare  such 
List-mentioned  adoption  invalid.  The  Board  refused 
to  interfere  in  the  matter  referred  to  by  such  petition. 

On  the  26th  of  Fchniarjj,  1847,  R<uice  Mootoo 
Veroijce^  Ranee  Parvata  Nachear^  and  the  two  Widows 
of  Annasanifj^  who  were  also  parties  to  the  litigation 
above  mentioned,  entered  into  a  Razewimah^  whereby 
it  w^as  agreed  that  the  allowances  to  the  Widows  should 
be  increased,  and  portions  of  the  7.emindarjj  estate 
were  to  be  settled  on  Ranee  Mootoo  Veroyee  and  her 
alleged  adopted  Son,  absolutely.  The  first  clause  in  the 
agreement  stated,  that  Ranee  Parvata  Nachear  should 
ewy^y  i\\Q  zemindar y^2iXidi  miglit  "  adopt  a  Son  at  her 
pleasure,  as  specified  in  the  supplemental  rejoinder." 

On  the  19  th  of  May^  1847,  Ranee  Parvata 
Nachear  wrote  to  the  Collector,  stating  that,  accord- 
ing to  the  Hindoo  law,  and  at  the  consent  of  her 
Brother  and  relatives,  she  had  determined  to  adopt 
her  younger  Sister's  Son,  on  the  24th  instant,  as  her 
Son  and  heir  to  her  estate  after  her.  The  Collector, 
on  the  21st  of  May^  1847,  returned  an  answer,  that 
Ranee  Parvata  Nachear  must  satisfy  him  of  her  right 
to  make  the  adoption  according  to  Hindoo  law. 
Ranee  Parvata  Nachear^  by  a  petition,  dated  the 
23rd  of  May^  1847,  stated  that,  inasmuch  as  all  the 
preparation  for  the  adoption  had  been  made,  it  could 
not  be  postponed.  In  such  petition  she  alleged,  that 
she  had  the  authority  of  her  Husband  and  of  her 
own  relatives  to  tlie  adoption,  and  that  Ranee  Mootoo 
Veroyee^  by   her  execution  of  the  Razenamah  of  the 
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2Gth  oi  Fehruarij^  1847,  was   estopped  from   disputing-- 
her  right  to  make  an  adoption. 

On  the  24th  of  l/ay,  1847,  Ranee  Parvata  Na- 
clica)\  by  petition,  informed  the  Collector,  that  "  With 
reference  to  the  Razenamah^  submitted  by  my  Mother- 
in-law,  the  permission  previously  obtained  from  my 
Husband,  and  the  consent  of  my  relatives,  Brothers, 
and  others,"  she  had  that  day  adopted  Moottoo  Rama- 
ling  a  Bathwpaihi) ^  the  Eespondent  in  the  first  appeal^ 
as  a  Son. 

On  the  21st  of  May^  1847,  Ramasamy  Taver^  the- 
Husband  of  Ramasaiwf  s  elder  Daughter,  Ranee  Man- 
galsioura  Nachear^  presented  a  petition  to  the  Col- 
lector, claiming  to  be  entitled  to  tlie  zcm'mdary^  and 
praying  that  the  adoption  by  Ranee  Parvata  ISIachear 
might  be  prevented.  Moottoo  Ghetla  Taver^  the  natu- 
ral Brother  of  Ttamasaniy^  claiming  to  be  his  undivided 
nearest  Cousin  in  liis  adoptive  family,  presented  a 
petition  to  the  Collector,  also  claiming  to  be  entitled 
to  the  zemindary^  and  praying  that  the  adoption  by 
Ranee  Parvata  Nachear  might  be  prevented. 

On  the  lOth  of  March,  18  49,  the  Board  of  Eevenue 
issued  an  Order,  that  after  Eanee  Parvata  Nachear'' s 
death  the  zcmiadary  should  be  considered  escheated 
by  reason  of  the  adoption  being  invalid,  and  some 
correspondence  thereon  took  place  between  Ranee 
Parvata  Nachear  and  the  Collector. 

On  the  19th  of  Septemher,  1853,  Sevasamy  Taver^ 
the  alleged  adopted  Son  of  Ranee  Mootoo  Veroyee,  in- 
stituted a  suit  against  Rayiee  Parvata  Nachear,  claiming 
the  immediate  right  to  the  zemindar y^  as  undivided  co- 
parcener and  heir  of  Ramasamy  Taver,  the  Husband 
of  the  Government  donee,  in  1795.  On  the  21st  of 
December  J  1853,  Ranee  Parvata   Nachear  put   in   her 
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•answer  to  the  plaint,  alleging  that  upon  the  adoption 
of  Annasamjj  iato  another  family,  all  community  of 
interest  with  his  natural  family  ceased. 

The  suit  of  Sevasam//  was  dismissed  by  the  Civil 
Judge,  with  costs.  Bevasamij  appealed  to  the  late 
Siiddar  Court  by  petition,  dated  the  17th  of  Octoher^ 
1857,  in  which  he  stated  the  grounds  of  his  appeal, 
and  to  which  he  annexed  a  table  of  pedigree,  purport- 
ing to  show  his  relationship  to  Ramasamy  Taver, 
The  Sudder  Court,  on  the  29th  of  March^  1858,  re- 
jected such  appeal,  as  barred  by  limitation  of  time. 

Against  such  last-mentioned  decree,  Sevasamy 
presented  an  appeal  to  Her  Majesty  in  Council ;  but 
while  such  appeal  was  pending,  Sevasamr/  and  Eanee 
Farvata  Nachear  executed  a  Razenamah^  dated  the 
8th  of  January^  1861,  whereby  it  was  agreed,  that 
the  village  of  Idampadel^  a  part  of  the  zemindar ij^ 
should  thenceforth  be  the  property  of  Sevasaimj^  that 
he  should  be  allowed  Es.  700  ^;^r  mensem^  from 
the  revenue  of  the  zemlndarij^  and  that  he  should  be 
paid  from  \i%  funds  a  sum  of  Es.  50,000 ;  and  that  the 
zemindary  should  be  held  by  Ranee  Farvata  Nachear 
and  her  adopted  Son,  the  Eespondent,  Rojmalinga^  or 
by  those  who  might  hold  any  authority  from  Ranee 
Farvata  Nachear^  or  by  her  heirs. 

In  a  eommunication  made  by  the  Collector  to 
Ranee  Farvata  Nachear  on  the  28th  of  July^  1855, 
he  stated,  *'  The  Government  wished  me  to  inform 
you  that  they  have  suspended  their  former  Order  to 
take  the  zemindary  in  their  management  after  you  ; 
moreover,  thejr  are  unwilling  to  give  any  opinion  in 
regard  to  the  validity  of  the  adoption  you  allege  to 
have  made," 
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On  the  l5th  of  November,  1855,  the  Collector,  by  a 
Letter,  iDformed  Ranee  Parvata  Nachear  that  on  the 
29ih  of  Octoher,  1855,  the  Board  of  Eeveuue  had 
cancelled  their  last- mentioned  Order,  and  had  con- 
firmed their  former  Order  of  the  10th  of  March,, 
1849,  directing  the  escheat  of  the  zemindary  after 
her  death. 

On  the  9th  of  Fehruarij,  1858,  the  first  of  tho  two 
suits  in  appeal  was  brought  b)'  Ranee  Kunjara,  as 
Widow  of  Annasamy,  and  Mangahivara,  her  Daugh- 
ter, in  the  civil  Court  of  Madura,  against  Ranee 
Parvata  Nachear,  to  establish  the  future  right  of 
Ranee  Kunjara  to  the  zemindary,  as  next  heiress, 
on  the  death  of  the  Defendant,  and  for  an  annual 
maintenance.  Ranee  Parvata  Nachear,  by  her  answer, 
insisted  that  the  Plaintiff,  Ranee  Kunjara,  was  only 
a  Concubine,  and  not  the  Wife  of  Annasamjj. 

The  second  suit  was  brought  on  the  15th  of  Feb- 
ruary,  1860,  by  Moottoo  Ramalinga  Sathupathy,  the 
Bespondent  to  the  first  appeal,  against  Ranee  Parvata 
Nachear  and  tho  Appellant,  the  Collector  of  Madura, 
claiming  to  be  put  into  possession  'of  the  zemindary, 
and  praying  that  the  Collector's  Letter  of  the  l5th 
of  November,  1855,  might  be  cancelled. 

Ranee  Parvata  Nachear,  on  the  26th  of  June, 
1860,  in  her  answer  admitted  the  adoption  by  her 
of  the  llespondent,  Mootoo  Ramalinga  Sathupathy, 
and  expressed  her  willingness  to  give  over  the  zemin* 
dary  to  him. 

On  the  2oth  July,  1860,  the  Collector  of  Madura 
filed  his  answer,  pleading,  inter  alia,  that  a  AYidow 
could  not  adopt  without  the  authority  af  her  Husband, 
or,   failing   that,    of   all  his   relatives;   and   that  the 
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adoption    in    question    was    invalid    on     both    those 
grounds. 

On  the  22nd  of  February^  I8GI,  the  Judge  of  the 
Civil  Court  called  upon  the  Appellant,  the  Collector 
of  Madura^  to  prove  the  illegality  of  the  adoption  ;  but 
tlie  Court,  on  the  6th  of  March  in  that  year,  on  the 
ground  that  there  being  jorima  facie  evidence  that 
there  were  collateral  heirs  in  existence,  which  de- 
barred the  right  of  the  Government  to  interfere  in 
the  matter,  refused  to  admit  the  documents  produced 
by  the  Collector  of  Madura  for  that  purpose,  and 
declared  that  the  examination  of  the  witnesses  ten- 
dered by  the  Appellant  was  unnecessary. 

On  the  I2th  of  April,  1861,  Mr.  R.  R.  Cotton, 
the  Judge  of  the  Civil  Court,  decreed,  in  Ranee  Kiuu 
jara's  suit,  that  she  had  no  right  to  succeed  to  the 
zemindary  after  the  death  of  Ranee  Parvata  Nachear, 
she  being  only  her  stepmother  and  excluded  from 
'  inheriting ;  but  the  Court  directed  the  Zemindar  of 
Uumnad,  for  the  time  being,  to  pay  her  and  her 
Daughter  lis.  400  per  mensem  for  maintenance. 
Ranee  Kinijara  and  her  Daughter  appealed  from  this 
decree  to  the  High  Court  at  Madras. 

On  the  18th  of  March,  1 861,  the  same  Judge 
of  the  Civil  Court,  in  the  suit  by  the  Collector  of 
Madura  (the  second  suit  in  these  appeals),  decreed 
that  the  Order  of  the  Collector,  dated  the  16th 
of  November  J  1855,  should  be  cancelled  ;  and  held 
that  Ranee  Parvata  Nachear  could,  of  her  own  au- 
thority, assign  and  transfer  the  zemindar y  to  whom- 
soever she  might  think  proper,  and  prohibited  the 
Collector  of  Madura  from  summarily  seizing  the 
estates  as  an  escheat  to  the  Government,  while  it 
appeared  that  there  were  heirs. 

S'^l^.  XII.  z  I 
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Against  this  decree  the  Appellant,  the  Collector 
of  Madura^  appealed  to  the  lat-e  Sadder  Dewaymi/ 
Adatvlut,  and  on  the  26th  of  Ilarch,  1863,  the 
Judges  of  the  High  Court  at  Madras,  which  had  been 
in  the  meantime  substituted  for  the  Sudder  Court,  by 
a  proceeding  of  that  date,  directed  the  Civil  Judge  to 
decide  the  following  issue  :  Was  the  adoption  made 
with  the  authority  of  Ranee  Moo  too  Geroyee  Nachear^ 
Widow  of  Annasamy,  or  with  that  of  any  others  of 
the  kindred  of  the  late  T^emindar,  Ramcaamy^  in 
whose  behalf  the  adoption  was  made  ? 

Evidence   w^as  taken   upon   this   issue,   and  on  the 
4th  of  September,  1863,  the  Judge   of  the  Civil  Court 
(Mr.  U.  R.  Cotton)  pronounced  his  judgment   on  the 
issue  framed  by  the  High  Court,  to  the  effect,  that  the 
consent  of  all   the  then  surviving  kindred  of  Rama- 
samy  had  been   obtained   to  the   adoption  ;  that  the 
adoption    was    m.ade    w'ith    the    authority    of   Mootoo 
Veroyee  Nachear,    and    of    many    of   the  kindred    of 
Rarnasamy,   but   that  all   the  kindred  of    Ramasamy 
were  not  at  the  time  consenting  parties  thereto ;  that  it 
was  clear,  that  Sevasam^y    Taver,   a  relation  of  Rama- 
samy'^s,  and    adopted    Son    of    Ranee   Mootoo    Veroyee 
Nachear,  was  not   a  consenting  party,  nor  apparently 
consulted,  when   the  adoption   was  made,  as   his  con- 
sent was  immaterial. 

The  two  appeals  were  heard  together,  and  twice 
argued.  In  the  interval  between  the  two  arguments 
a  number  of  the  original  authorities  relating  to  the 
law  of  adoption  were  collected  by  Mr.  Norton^  Her 
Majesty's  Advocate-General  for  Madras,  the  Coun- 
sel for  the  Respondent,  Ramalinga,  and  such  of 
them  as  required  translation  were  handed  in,  a  spe- 
cial Translator   being  sworn  by  the   Court  to  trans- 
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late  such  authorities,  which  were  made  part  of  the 
record  of  the '  Court,  and  printed,  and  copies  handed 
over  to  the  different  parties  to  the  appeal.  This 
compilation  was  entitled  '^  Authorities  bearing  on 
the  subject  of  the  power  of  a  Hindoo  Widow  in 
the  Didvada  Country  to  adopt  a  Sou  in  the  absence 
of  authority  given  to  her  by  her  Husband  during  his 
lifetime.-'  The  authorities  were  arranged  under  four 
heads.  First,  original  Sanscrit  works  embodying  the 
Hindoo  Law  ;  second,  authoritative  declarations  of  Law 
made  by  Pundits  or  Hindoo  Law  Officer  ;  third,  the 
publications  of  European  Writers ;  fourth,  decisions 
i)f  the  established  judicial  Tribunals.  This  Book, 
called  the  '"  Green  Book,"  was,  by  an  Order  in  Council 
dated  the  loth  of  November ,  LS66,  directed  to  be 
transmitted  by  the  Registrar  of  the  High  Court 
at  Madras  to  England^  and  to  form  part  of  the 
record  for  reference  at  the  hearing  of  the  appeals. 

The  works  eom prised  under  the  first  two  heads, 
though  extensively  used  and  referred  to,  as  well  in 
the  arguments  in  the  Court  below  as  before  the  Judi- 
cial Committee,  were  not  considered  by  either  Tribunal 
of  such  a  satisfactory  character  as  to  enable  the  High 
Court  or  the  Judicial  Committee  to  act  upon  them,  and 
the  suits  below,  and  on  appeal  were  decided  entirely 
upon  the  reeognized  Indian  and  European  authorities, 
most  of  which  were  included  in  the  third  and  fourth 
heads  of  the  above  collection. 

On  the  17th  of  November^  1864,  the  High  Court, 
in  the  suits  comprising  the  first  and  second  appeals, 
confirmed  the  decree  of  the  Civil  Court  of  the  18th 
of  March^  ]8G1,  and  dismissed  the  appeal  of  the 
Collector.  On  the  same  day  the  Court,  in  the  case 
of  the  third  appeal,  confirmed  the  decree  of  the  Civil 


1868. 

Tee 

Collector  of 

Madura 

MOOTTOO 

"Hamalinga 
Satiiupathy. 

An  A  K  DAI 
v. 
EA^'EE 
Paryata 
Yaedats^i 
Nacheas 

Eanee 
Parvata 
Yardani 

Nachear 

V. 

Anamxai. 


412 


CASES   I^    THE    PRIVY    COUNCIL 


1868. 

The 

Collector  of 
Madura 

V. 
MOOTTOO 

11amalij;ga 
Sathupathy. 

Anandai 

V. 

Eanee 
Pakyata 
Yardani 
Nacheaii 

Eanee 
Parvata 
Vardani 
Nachear 

V, 

Anandai. 


Court  of  the  l2th  oi  April,  1861,  subject  to  the  modifi- 
cation, that  in  lieu  of  the  sum  of  Rs.  iOO  per  mensem, 
the  Zemindar  of  Bamnad,  for  the  time  being,  should 
pay  to  the  Appellant,  Eanee  Kimjara  Nachear,  Rs. 
\^fiQ{) per  annum  hoxn.  the  date  of  the  institution  of 
the  suit  to  that  date,  and  further  to  pay  the  Appellant, 
Eanee  Kunjara  Nachear,  Rs.  833.  6a.  4p.  monthly,  as 
maintenance. 

In  support  of  the  decrees  an  elaborate  judgment 
was  pronounced  by  the  High  Court,  consisting  of  the 
Justices  Frere  and  Hollo wa^,  which  was,  in  substance, 
as  follows  : — 

The  Court  first  considered,  whether  a  Widow  with- 
out the  authority  of  her  Husband  could  make  an 
adoption  ;  and  stated  that  on  the  first  argument  the 
affirmative  had  been  assumed,  on  the  authority  of 
the  note  of  Mr.  Colebrooke  to  the  Mitacshara,  and 
that  it  had  been  assumed,  that  Mr.  Colebrooke'  in 
his  note  meant  to  include  all  the  followers  of  the 
Mitacshara,  and  consequently  the  whole  of  the  inha- 
bitants of  Southern  India,  and  the  Court  had  felt  it 
impossible  to  overrule  the  opinion  of  a  Jurist  so 
eminent  as  Mr.  Colebrooke  ;  but  that,  when  the  notd 
was  examined,  it  really  only  applied  to  Schools  other 
than  those  of  Southern  India :  and  this  point  of  law 
was  then  re-argued.  Secondly,  that,  as  to  the  decided 
cases,  the  case  of  Veerapermal  Fillay  v.  Narrain 
Fillay  (1  Strange's  Mad.  Rep.  p.  9l)  was  commented 
on,  and  two  dicta  of  Sir  Thomas  Strange  contrasted — 
one,  ''  that  the  consent  of  the  Husband  was  indispen- 
sable to  adoption  into  his  family  ;"  and  the  other, 
that,  "  according  to  the  doctrine  of  the  Benares  and 
Maharashtra  schools,  prevailing  in  the  Peninsula,  it 
(that  is,  the  consent  of  the    Husband)   may  be  sup- 
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plied  by  that  of  his  kindred,  her  natural  Guardians." 
The  Court  also  referred  to  the  preface  of  Cokhrooke^ 
p.  iv.,  and  W,  II.  Macnaghfen.'Yol.  T.  pref.  xxi.,  as  to  the 
existence  of  five  different  Schools  of  law,  of  which  the 
Benares  School  and  the  Mahratta  were  two;  and  ob- 
served, that  it  was  quite  clear,  that  Sir  Thomas  Strange 
thought,  and  stated  that  adoption  by  a  Widow,  with 
the  assent  of  her  Husband's  male  relations,  would  be 
valid,  and  that  such  was  the  rule  in  Southern  India. 
That  in  the  Bombay  Presidency  it  was  clear,  that  the 
Widow  might,  without  the  consent  of  the  Husband, 
adopt  a  child.  The  Court  then  referred  to  the  case 
jN"o.  16l  of  1856  [Madras  Sudder  Decisions  for  1858, 
pp.  5,6),  where  the  Sudder  Court  held,  that  the  autho- 
rization of  the  Husband  was  supplied  by  that  of  his 
Nephew  and  nearest  male  relation.  Two  other  cases 
of  inferior  Courts  were  also  referred  to,  one  in  1850, 
before  the  Civil  Court  of  Trichinopolfi^  and  the  other, 
in  1863,  before  the  Court  wof  the  Principal  Sudder 
Ameeii  of  Madura^  which  declared  the  assent  of  a  male 
relation  sufficient  to  authorize  the  adoption  of  a  Son 
to  the  deceased  Husband.  Three  French  cases  of  the 
appellate  Court  at  Pondicherrij  were  also  referred  to,  in 
on§  of  which,  dated  the  15th  of  Junt^  1841,  that  Court 
declared,  that  it  was  the  recognized  doctrine,  that  in 
certain  parts  of  India  the  consent  of  the  Husband 
''^ peut-etre  reniplacee  par  consentement  des  parents  de 
sa  famille^  et  qii'il  parait  certain  qu' il  est  d^usage 
immemorial  a  Pondicherrg  de  se  contenter  de  cette 
derniere  autorisation.^^  The  case  of  Raja  Ilaiinun 
Chidl  Sing  v.  Koomer  Giinsheam  Sing  (2  Kuapp's 
P.  C.  Cases,  203)  was  relied  on  as  an  express  decision, 
showing  that  there  are  places  governed  by  the  Benares 
school    of  law  in  which  no    assent  but  that  of  the 
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Husband  is  sufficient  so  validate  a  Widow's  adoption. 
The  Court  then,  after  commenting  on  the  above  cases, 
came  to  the  conclusion,  that  there  was  not  such  a 
w^^ight  of  judicial  authority  as  could  exonerate  them 
from  scrutinizing  the  original  authorities  upon  the 
subject,  which  the  Court  proceeded  to  do  in  an  ela- 
borate manner.  The  Court  considered  the  Dattaca 
3Iimamsa  of  Nanda  Pandlta  as  an  authority,  that 
the  Widow  could  neither  give  nor  receive  a  Son, 
and  referred  to  the  fiction  of  law  which  renders  the 
adoption  a  sort  of  symbolical  begetting,  and  that  the 
giving  and  receiving  lay  under  the  same  prohibition. 
The  Court  then  referred  to  the  Smriti  Chandrica 
and  the  Dattaca  Chandrica^  works  of  Devanda 
Bhatta^  and  his  opinion,  that  a  Son  might  be  given 
by  a  Mother,  if  the  gift  be  authorized  by  an  inde- 
pendent male,  and  that  the  assent  of  the  Husband 
stood  upon  precisely  the  same  footing  in  the  cases 
of  giving  and  of  receiving.  The  works  of  Vidija 
Narainsamif  were  next  referred  to,  as  having  great 
weight  in  the  Madras  school  of  law,  and  particu- 
larly a  work  called  Madhavijam^  a  commentary  upon 
Parasara  Smriti  of  great  authority  in  Southern  India  ; 
and  the  Court  referred  to  the  analogy  derived  from 
the  power  to  the  Widow  to  have  a  Son  actually  begot- 
ten to  her  Husband,  observing  that  as  the  woman  in 
former  ages  might  after  her  Husband's  death  procure 
a  natural  Son,  so  with  permission  she  might  also  pro- 
cure a  given  Son^  citing  the  passage,  ^'  In  the  same 
w^ay  the  adoption  of  a  Son  by  a  Widow,  with  the 
permission  of  the  Father,  &c.,  cannot  be  censurable 
in  the  Kali  age,"  and  that  the  ^^et-cetera"  in  these 
passages  must  not  be  neglected.  That  Sri  Rama 
F audita j^n  authority  very  generally  cited  in  Southern 
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India^  showed  historically,  that  the  Widow  was  per- 
mitted when  childless,  and  her  Husband  dead,  or  absent 
on  a  pilgrimage,  to  procure  the  begetting  of  a  Son  upon 
herself  and  on  behalf  of  her  Husband  ;  that  this  original 
permission  had  in  the  present  age  been  repealed  ;  but 
that  as  there  was  a  paramount  necessity  for  a  Son,  she 
might,  in  circumstances  formerly   authorizing  her  to 
procure   the  begetting  of  a  Son,   adopt  one ;  and  the 
result   of   his   opinion  unquestionably    was,    that   she 
was  not    only    authorized,     but    morally    bound,    to 
adopt.     The  Court  declined  to  attached  any  weight  to 
FiindiW   opinions,   and  held,   that  there  are  material 
diferences  between  the   several  subordinate   Schools, 
and   that  those  differences  had  been    always    recog- 
nized,  remarking,  that  it  had  been  forcibly  said,  that 
there  was  positive  judicial    authority  affirming    the 
Widow's  right  to   adopt   without  the  consent  of  her 
deceased    Husband,    and    that   for  more    than    forty 
years  that  had  been  the  understanding  of  the  profes- 
sion,  and  that  it  would  be  very   mischievous  to   dis- 
turb  what  had  so   long  been   supposed   settled.     The 
Court  then   referred  to  Menu^  ch.  IX.  sees.  64  to  68, 
and  to  the  practice  which   had  prevailed   before   his 
time,  for  women  of   the    twice-born    classes  to  have 
children  raised  by  a  Brother  or   other  near  relation 
commissioned  for  the  purpose,  and  to  the  Mitdcshard^ 
ch.  I.  s.  xi.  pi.  5,  in  which  the  Wife's  Son  is  defined 
as  the  "  child  begotten  by  another  person,  namely   by 
a  kinsman  (Sapinda)   or  by  a  Brother  uf  the  Hus- 
band," and  was    prepared   to    expect,    as    in    other 
sj^stems  of  law,   that  a  doctrine,  although    in    itself 
obsolete,   had  fructified,  and  produced  visible  conse- 
quences upon  existent  law.     That  as  the  Brother  of 
the  Husband,  or   Sapinda^  was  the  person  entitled  so 
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to  procreate,  looking  at  the  analogies  derivable  from 
the  ancient  law,  to  admit  the  assent  of  a  Sapindo.  to  the 
adoption  by  a  Widow  was  a  perfectly  logical  inference. 
The  Court  was  of  opinion,  that   in  confirmation   of  an 
express  decision,  it  had  had  the  authority  of  Devanda 
BJiatta^  of  Vidya  Naramasaivmy^  and  of  Sri  Krishna^ 
though  opposed  to  that  of  Nanda  Pandiki,  who,  how- 
ever,in  denying  the  power  of  the  Widow  to  adopt  at  all, 
w^as  opposed  to  the  Writers  of  all  Schools,  and  whose 
reasoning  showed,  that  he  considered  the  giving  and  re- 
ceiving to  rest  upon  the  same  footing,  and  held  that  the 
weight  of  mere  authority  was  clearly  in  favour  of  the 
capacity  of  the  Widow  to  adopt.  The  Court  considered, 
that  the  question  of  the  Soriship  to  the  deceased  could 
in  no  way  depend  upon  the  title  or  absence  of  title  of 
others  to  the  reversion,   as  presumptive  heirs   were 
always  disinherited  by  adoption.      And  the  Court  re- 
ferred to  the  necessity  of  the  permission  of  an  independ- 
ent male,  an  account  of  the  woman's  dependency,  citing 
the  Smriti  Chandrica^    sec.  I.  31,  32,  which  speaks  of 
the  need  of  an  independent  male,  and  does  not  seem  to 
care  who  the  male  is  ;  and  also    Mr.    Ellis^s   remark, 
that  the  genius  of  Hindoo  law  allows  substitution  in 
almost  every  conceivable  case.  As  co  Authors  of  other 
Schools,  although  the  Court  denied  to  them  the  title  of 
authorities  in  Madras^  yet  it  thought  it  important  to 
see  how  these  Authors  had  developed  and  applied  the 
rule,  and  referred  to  the  Author  of  Datta  Kaustuhha^ 
and  his  reasons  that,  as  the  act   of  adoption  is  one 
plainly  enjoined  and  obligatory,  no  dissent  of  kinsmen 
could   prevent  the   Widow   from   doing  it,    and  that 
their   assent  was  not   needed.     As  to  the  consent   of 
all  the  relatives  being  necessary,  the  Court  held,  so 
far  aa  the  vreight  of  authority  went,  there    was  no 
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fouudjition  for  the  doctrine  that  the  assent  of  all  the 
Bapindas  is  necessaryj  and  that,  founded  as  the 
doctrine  clearly  v,^as  upon  the  old  principle  of  act  mil 
begetting  by  a  Brother,  or  a  Supinda,  it  would  be 
strange  if  it  were  so.  The  Court  f-urther  held,  that 
the  assent  of  any  one  of  the  Sapindas  would  suffice, 
and  at  all  events  the  will  of  tlie  majority  of  individual 
members  must  bo  taken  as  the  will  of  the  whole  bodv. 
As  to  the  nature  of  the  assent  given  in  this  case,  the 
Court  held  it  clearly  established,  that  not  only  some 
of  the  Sapindas^  but  a  majority  of  them  had  given 
their  assent.  The  Court  did  not  dissent  from  the 
Civ'il  Judge  in  finding  that  Ro.nce  Moottoo  Veroyee 
had  assented,  but  considered  that  a  woman  herself 
dependent  could  not  supply  the  want  of  independence 
upon  the  part  of  the  Wire.  Upon  the  pedigree,  tlie 
Court  thought  that  the  evidence  for  the  Plaintiff  as 
to  pedigree  was  entitled  to  more  weight  than  that  for 
the  defence ;  and  that  a  witnesses,  named  Ram  llajah^ 
was  present  at  the  adoption,  and  assented  to  it.  That 
as  to  Sevasanvj  Taver^  it  was  clear  that  he  gave  a 
subsequent  assent,  if  such  assent  v*'Ould  avail,  and 
referred  to  the  maxim  of  law  adopted  in  Indict^  that  the 
absence  of  positive  dissent  should  be  taken  as  assent. 
The  High  Court  finally  held,  that  the  Widow  intended 
to  adopt  to  herself  and  her  deceased  Husband,  and  con- 
sequently the  conclusions  of  the  Court  were,  first,  that 
the  Y/idov/  of  the  late  Zemindar  had  made  a  valid 
adoption.  Second,  that  she  made  it  with  the  consent 
of  the  majority  of  her  Husband's  Sapinda^s,  Third, 
that  all  the  Sapindas  then  living  had  been  proved 
to  have  assented.  Fourth,  on  the  question  of  main- 
tenance to  the  Widow,  the  Court  thought  Es.  10,000 
per  annum  not  excessive ;   and  dismissed  the  appeals, 
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stibject  to  the  modification,  as  to  maintenance,   before 
stated,  but  witboiit  costs  (a). 

There  were  three  appeals  from  the  decrees  founded 
on  this  judgment.  The  appeals  were  consolidated 
and  heard  together. 

Mr.  Forsyth^  Q.C.,  and  Mr.  Fonilfex^  appeared 
for  the  Collector  of  Madura, 

Mr.  Mclllsh,  Q,C.,  and  Mr.  F.  C.  J,  Millar,  for 
Ranee  Kunjara  and  Ma.ngalaswara,  the  Ap-^ 
pellants  in  the  second  appeal,  and  Eespondents 
in  the  third  appeaL 

Bir  i?>.  Palmer,  Q.C.,  Mr.  Cderklge,  Q.C.,  Mr. 
Mundell^  Q.C.,  and  Mr.  Maelceson^  Q.C.,  far 
the  Eespondentj.  Rmnalinga,  in  the  first  two 
appeals. 

In  support  of  the  first  appeal  it  was  contended^ 
on  behalf  of  the  Collector,  that  by  the  evidence  it  was 
established,  that  at  the  date  of  the  alleged  adoption 
there  wks  not  any  person,  who  could  be  capable  of 
inheriting  the  zemindarjj  upon  the  decease  of  Ranee 
Farvata  Nachear]  and  that  it  must,  therefore,  fall  by 
escheat  to  the  Government,  on  the  happening  of  that 
event.  That  according  to  the  Hindoo  law  appli- 
cable to  the  District  where  the  zemindarij  is  situate, 
a  Widow  was  incapable  of  adopting  a  S-on  unless 
expressly  authorized  by  her  Husband  ;  and  that  it 
Was  proved,  that  Ranee  Farvata  Nachear  had  not  any 
such  authority  from  her  Husband,  Ramasamy,  and 
could  not,  therefore,  adopt  the  Eespondent,  Ramalinga, 
That  the  alleged  adoption  was  originally  intended  to 

(a)  The  judgment  was  a  full  and  elaborate  disquistiou  on  the 
law  prevailing  in  Soutliern  India,  with  respect  to  adoption.  It 
i^ill  be  fo-und  ^ep'oi'ted  in   2  Madf  High  Corvi-t  Cirses,  206', 
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take  effect,  and  was  made  so  as  not  to  interfero  with  i^^^- 

the  life  interest  of  Ranee  Parvata  Nachear   in   the  The 

mmindarij^  and  that  such  adoption,  even  if  she  had  the  Madura 

power  to  adopt,   was  insufficient  to    create  any  right  ]^j;qottoo 

in  the  Eespondent,  Ramalinaa.  to  inherit  the  semin-  Ramalinga 

Sathupathy. 

dcu'f/  at  her  death.  That  Eanee  Parvata  Nachear 
had  no  power  to  alienate  or  affect  the  zemindar ^ 
beyond  her  own  life  estate .;  and  that  the  conclusions 
of  the  Court  below  taken  on  the  facts  w^re  not  war- 
ranted by  the  evidence  in  the  suits. 

The    Appellants    in    the   second    appeal,    Anandai      Ranee 
and  Mangalaswara^   the  Mother  and  Daughter  of  the    y^rx)^^^^*! 
deceased  Zemindar,    Ramasaimj,    submitted,   that  the     Nachear 
authority   or    permission    of   the   deceased    Husband 
was   indispensable  to  a   valid    adoption    being  made 
by  any  Widow  on  his  behalf,  and  that  in  the  absence 
of  any  such  authority  or  permission,   the  adoption  as 
alleged  by   Ranee  Parvata  Nachea.r,   of  the   Respon- 
dent,  Ramalinga^  was  invalid  and   of  no  effect ;  that 
even  if,   in  the  absence   of  authority   or  permission 
from  her  deceased  Ilubsand,   the  consent  or  authority 
of  his  relatives  was   sufficient  to   render    valid  such 
adoption,   all  the  relatives  must  concur  in  such  con- 
sent, either  at  the  time  or  previously  to  the  adoption 
being  made,  which  had  not  been  done  in  this  case  ;  and 
that  the  whole  proceeding  by  Ranee  Parvata  Nachear^ 
called  aa  adoption,   was  not  in  fact,  nor  was  it  in- 
tended to  be,  a  bond  fide  adoption  of  Ramalinga,  but 
was   a   device   and   contrivance    by    Ranee    Parvat^j 
Nachear,   to  transfer  the  zemindar g  and  property  in 
perpetuity  to   herself  and  her  nominee ;   that  if  any 
adoption  was  really  effected,  such  adoption  was  simply 
an  adoption  to  Ranee  Parvata  Nachear  herself,  which 
€ould  have  no  ialiuencc  or  effect  in  the  dcvolutioii 
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For  the  Eespondent,  Ramalinga,  it  was  urged,  that 
the  adoption  by  Ranee'  Parvata  Nachear  of  him  as 
Son  to  h(^:r  late  Husband,  and  heir  to  the  zemindari}^ 
llamasam?/^  was  valid  ;  that  even  if  the  rule,  as  con- 
tended for  by  the  Appellants,  had  in  the  earliest  staga 
Eanes  of  Hindoo  Law  been,  that  no  adoption  by  a  Widow 
V\ed\ni  "^"^^  valid,  yet  in  later  times  an  adoption  by  the  Widow 
Nachear  "was  Considered  valid,  if  made  by  the  authority  of 
Ana^,dai.  tlie  Husband,  as  was  the  law  now  received  in  Bengal ; 
that  in  the  Drdvada  Country,  south  of  the  Peninsula, 
where  Ramnad  is  sitiuite,  the  adoption  by  a  Widow, 
if  u'lade  with  the  sanction  of  the  relatives  of  the  Hus- 
band, was  valid,  according  to  the  law  prevailing  m 
Southern  India,  That  the  adoption  of  a  Son 
by  a  Widow  was  derived  from  analogy  to  the 
obsolete  doctrine  of  a  Son  procreated  to  a  Widow  by 
a  Sapinda  as-  heir  ;  that  the  Sanscrit  authorities  in 
force  in  the  Drdvada  Countrv  for  the  last  five  hundred 
years  Avere  uniformly  in  favour  of  such  adoptions ; 
that  the  Fativas  of  the  Pundlls  of  the  YAllah  and 
Sudder  Co'^rts  throughout  i\).(i^  Drdvada  Country  were 
also  in  favour  of  such  adoptions;  that  the  decided 
cases  in  tlio  Madras  Courts  had  upheld  such  adop- 
tions, the  Text  and  other  European  Writers  agreeing 
in  staling  such  to  be  the  law  and  practice  in  Southern 
India^  which  for  forty  years  had  been  the  received 
opinion  of  the  profession  at  Madras. 

As   to    the    power   of   a    Widov/    by     the    Hindoo 
Law  and  custom  current  in  the    Drdvada   Country  to 
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adopt  a  Sou  to  her  deceased  Husband    without    his  1868. 

authority,  either  express  or  implied,   given  to  her  in  "^he^ 

his  lifetime,  though  with  the  consent  of  his  kindred,  Couvctoh  of 

and  tlie  authorities  received  in  Southern  IiuUa^   the  v. 

Eespondents  cited  Morleu^s  Dig.  Yol.  I.   pp.  clxxxix'.  -ix'x^AllmGx 

cciii.        Colcbrooke    on    Inheritance,    Intro,     p.    iv.  ;  ^-^^ij^™Yi 

Daita  Mddharuiga^  or  the  Datlaka  Miinansa  of  Mad-  Anandai 

havacJiariia ;    Batta-Mimansa    of    Nanda     Ftindita]  Eanee 

'EotQhylslv.  Ellis  m   Strangc's    ''Hindu   Law,"  Yol.  ^^^^'^ 

^^  -  ^  _       _,  ^  '  \  AliDAXI 

II.  p.  IG2  [2nd  Ed.];  IF.  //.  Macnaghtcn's  "Hindu     Nacheak. 
Law,"  Yol.  I.   Pref.  xxii.  ;    Elberling   on  Inheritance,       iu^e 
ch.  III.   sees.   o2,   3,   4,  p.    IG.       Tliey    also  referred     Paiivata 
to  the  decrees  transmitted    with    the  record,   of  the     Naciieaii 
French    appellate     Court     at     PondicJicmi,     respec-      ,    ^' 
tively  dated  the   15th  of  March,  Ib'lQ ;   tlie   15th  of 
June,  18-14  ;  the  2nd   of  December,    1S48.     A  decree 
of  the   Court   at    Trichiaopolgj   dated   21st    of  Jimc, 
1850  ;  of  the  Court   at  Fondtchcrrg,  dated  tlie   Tth  of 
December,  iSbO.     A  decree   of   the   Court   at   Poudl- 
cJicrrg,  dated  the  4th  of  Novonber,    185G,    and   of  the 
Court  at  Tanjore,    dated    the    19th   of   March,    I8GI, 
allowing  a  Yv^idovv'  to  adopt  a  Son  without  the  autho- 
rity of  lier  Husband. 

On  the  general  law  of  adoption  tbe  following  native 
authorities  and  Text  writers  were  cited  and  relied  on  by 
both  sides: — The  Farasara  Madhavi.ga  ;  the  Vgara- 
hara  Madha.vga  by  Bladha.vachoj'ga,  referred  to  in 
StrciDge^s  Manual  of  Hindoo  Law,  pars.  12,  73,  353; 
Mahahharata,  ch.  103;  the  Viramitroddgd,  referred  to 
in  Sutherland  on  Adoption,  Synopsis,  note  vi.  p.  235  ; 
Vguvuharii  3Iugoohhu,  [Trans,  by  Borradaile,~]  ch.  lY. 
sec.  Y.  pi.  17  ;  Vgarahara  Koustoobha,  referred  to  in 
Morlcyh  Dig.,  Yob  I.  Intro,  p.  ccvii. ;  Strangch  ''Hindu 
Law/' Yol/l.  p.  70;   ih.  Yob    IL,    p.    02,    3,    0^  OG, 
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llo,  168.     The  MltacsJiara  of  Vijn//aneswara  hy  Cotc^ 
hroolce^  cb*  I.  sec,  xi.  })!.  9,  note  ;   ib.    Stokers  "  Hindu 
Law,"  p.    4l5;     Suhodhini^   a    Commentary   on   the 
Mitacshara^  by    Visvcsvani  Bhatta^    Golchroolcc^  cb.  I. 
sec.  xi.  pi.  1)  ;  Morl<'u''s  Big.,  Yol.  I.  Intro,  p.  ccxvii. ; 
WarcVs  "  Yiew  of  tbe  History,  &c.,  of  tbe  Hiadoos," 
A^ol.  I.  p.  44?  ;  Balara  BJiaitcCs  Comm.  on  tbe  Mitae- 
shara    of     Vijcif/anesivara  ;   Sutherland  on   Adoptionj 
Sj-nopsis,     note   p.    236  ;    Colebrooke   on   Inberitance, 
prei.  p.  ix  ;  Vi,  II.  MacnarjMenh  ^'  Hindo  Law,"  Yol  I. 
p.  66  ;   Datta  Mlmansa,   by   Sri  Rama  P audita ;  ib, 
sec.  L  pi.  15,   18,  sec.   lY.   pi.   10;   StoJce's   ''Hindu 
Law,"  pp.   415,  534,   5,  573  ;   Battaka-Ghandrllui  of 
Devanda  Bhatta,  sec.  I.  pi.  3l,  3'J  [Trans,  by  Sut/icr- 
latid']  ;   DiXttaka-Mimansa   of  Nanda    P audita^    sees. 
15,  16;  ib.,   Sutherland.,  ISotc  x.  p.   236;    Vfjavahara 
tourpanum  J     Datta    Mohodadhi  ;     Datta     Grahana 
Deepika     by     Kara/jana      Choodaviomj     Dcetchila  ; 
Datta   Pootra   Vidhi ;  Datta   Batuakara,  by  Dharma 
Raja  D  cell  s  hi  la  ;  Datta  Chandrica,   by   Pattra    Acha- 
rifja ;  [a))   Daya-Krama   Saiigraoha.      And,   in   ad- 
dition to  the  above   ancient*  authorities  collected  and 
used   in   the   High   Court,    the   following   cases   and 
authorities  from  English  and  Indian  reports  were  also 
cited: — Veerapermall  Pillay   v.    Narrain  Pillay  (b)] 
Raja    Haimiim     Chidl    Sing    v.     Koomer     Gunsheam 
Sing  {c)  ;  JatiJci  Dlbeh   v.   Sada.  Shco  Rai  {d) ;  Raja 
Shamsherc    Mull    v.     Ranee      Dirlaj     Konwur     [e)  ; 
Atchema  Y.    Rungama  [/')',    Srecnarain   Rai  v.   Bhjja 
JJia   (g) ;   Miissumat  Bhoobun   Moijee  Dcbia  v.   Ram 

(a)  Cited  in  Siidder  Court,  Dec,  18o4,  pp.  42-5. 
(h)  1  Strange's  Mad.  Cases,  91.      {c)  2  KnapiVs  P.  C.  Cases,  2C3. 
(d)  1  Slid.  Dew.  Ad.  Eep.  197.      (c)  2  Sud.  Dew.  Ad.  Eep.  169. 
(/)  i  Moore's  lud.  App.  Cases,  1.  (^)  2  Sud.  Dow.  Ad.  Bop.  27. 
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Kishore  AcJiarj  Choiudhrjj  (a) ;  Sree  BrijhhooJciinjec 
Muharaj  v.  Srec  GoJcoolootsaojce  {h)]  Ilnehut  Rao 
Manlcur  X.  Govlnd  Rao  Bultvunt  Rao  Mankaz  [c)] 
Appaniengar  v.  Alemalvo  Ammal  [d) ;  Vlrbiidro 
Ilarrjjhiulrit  v.  Baee  Ranf.e  [c). 

As  to  the  effect  to  bo  given  to  the  Fahoas  of 
the  Pandits^  as  authority  where  they  are  apparently 
irreconcih^ble  with  the  opinions  of  approved  Text 
Writers  on  Hindoo  law,  the  cases  of  Mfjni  Boijee  v. 
Ootaram  (/)  and  TJie  Gollecior  of  Mamlipatam  v. 
Cavalfj  Vencata  Narrainajyah  {cj)  were  referred  to. 

With  respect  to  discretion  of  the  Court  in  award- 
ing the  qi/.aniam  of  maintenance  to  the  Widow,  'B.vp>. 
JanoJnjUminah  (Ji)  was  referred  to. 

Their  Lordships  reserved  judgment,  which  was  now 
pronounced  by 

The.  Eight  lion.  Sir  James  W.  Col  vile. 

The  principal  question  raised  by  these  appeals  is 
the  validity  of  an  adoption  made  by  the  Widow  of  the 
last  male  Zemindar  of  Ramnad, 

His  title  to  that  ze?nmdarij,  which  is  of  great  extent, 
and,  like  many  of  the  large  <cemindar{cs  in  the  south 
of  India^  in  the  nature  of  a  Raj\  or  Principalit}-, 
descendible  to  a  single  heir,  was  thus  derived.  In 
1795  the  then  Zemindar^  Moottoo  Ramalinga  Sat/iu- 
2')athj^  having  rebelled  against  the  Government  of  the 
East  India  Company,  was   deprived  of  his  zcmindari/j 

(a)  10  Moore'slnd.  App.  Cases,  279. 

{h)   1  BoiT.  Bom.  Rep.  193  (r)  2  Borr.  Bom.  Eep.  75. 

{d)  Mad.  Sud.  Dec.  18-58,  pp.  5,  6.    (^0  2  Morris,  Bom.  Hep,  1, 

if)  8  Moore's  Ind.  AjDp.  Cases,  400. 

{g)  8  Moore's  Ind.  App.  Cases,  529. 

(h)  2  Stvange'B  Mad.  Ca389.  285,  2SS. 
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^vliicli  ill  the  montli  of  Jul^  in   that  year  v/as  granted 

to   liis    Sister,  Rcuiee   Moji'gaMsivara   Nachcar.     Her 

^M\T'Ui^v^'    llile  was  confiriDed  by  a   foriniil   Sunaud^  executed  on 

the  22iid    of    ApriL  1803,    by    Lord    Clivc,  the    then 

llAM.vLiNGA  Governor  of    Madras,  which    granted    the  ' zemindar fj 

•    (o  her,  licr   iicirs,   successors,  and   assigns,     boo   Avas 

Ana:>dai     i|-.Q|'i'iQ(j    (o    Uamasam?j    Tavcr^   wlio  died  some  time 
Eanee       between  1797    and    1804;  and    in    the    latter    year 
Yabdvni     Itance   Alangalasivara  Nate/tear^  then    a  Widow,  and 
Nacheau     professing  to  act  under  a  written   agreement  betvreen 
ilANEE       her  and   her   hite   Husband,  adopted    one   Annasam?/, 
lARVATA     ]]is  J-^ephcw ,  whose  tith3  she   afterwards   confirmed  by 
NAcnEAFv    a  Yf ill   executed  on    the  lith  of  Aprils   1807.     She 
Anakdai.     died  in  that   year,  and  was  succeeded  by  Anna-samjj. 
He  had  seven  ¥7"iv^e3,  of  vrhoai   only  his  chief   Wife, 
MoGtoo    Vcrojjee  Nac]icoj\   and   i\\^   Appellant,  Ranee 
Kiuijara,  need  be   mentioned,  but   had  no  male   issue 
by  any  of  tliem.     And  on  the  2Gth  of  Jajiiiarfj^  1320, 
he  adopted    a   Son,  Uamasajvy^   who  was  the  natural 
Brother  of  Mooloo    Vcroyce  Naehcar^  and,   by  a  tes- 
tamentary    instrument    of    that  date,   confirmed  that 
adoption,  stating  it  to  have  been  made  ^'b}"   himself 
-    and    his  chief  "Wife,  Mootoo  Veroyse  X.ichear   unani- 
mously."    He  died  in  February ^  1820,  and  was  suc- 
ceeded by  Jlamasamy^    who    died  in    1830,   without 
male  issue,  but  leaving  a    Y/idow,  the  Eespondent, 
Ranee  Farvata  Nachcar^  and   tv^-o   infant  Daughters, 
Alangala.SiVara  and  Dorara.ja^  surviving  him.     It  is 
unnecessary  to  notice  the  unsuccessful  suits  by  which 
the  titles  of  Araiasamy  and  Etx/yza.m;/!^  were  impeached 
during  their  lives,  though  some  of  the  proceedings  in 
them  help  to  swell  the  voluminous  record  before  their 
Lordships.     Tlie  title  of  Ramasamy  to  the  zemindary^ 
aa    stated  abovo^  is    the    common  gi'ouud  of  all  the 
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parties   to  this  litigation,   and,  on  tlie   consideration 
of  these  appeals,  must  be  taken  to   be  incontestable. 

On  the  death  of  Eamasamij,  without  male  issue, 
his  successor  in  the  zemindary^  according  to  the 
course  of  succession  ah  intestato^  was  his  Widow.  He 
had,  however,  two  days  before  his  death,  addressed  to 
the  Collector,  as  the  representative  of  Government, 
the  am  of  the  1 9th  of  April^  1830.  In  that  docu- 
ment, after  stating  that  he  was  suffering  from  small- 
pox, and  that  the  issue  of  his  illness  was  uncertain, 
he  expressed  himself  as  follows  :  ^'  I  have  made  an 
arrangement  that  my  Mother,  Ranee  Mootoo  Veroijee^ 
who  is  my  Guardian  in  every  respect,  and  who  holds 
chief  right  to  this  zemindary^  should  enjoy  this 
zemindary  and  all  other  things ;  pay  peishhist  to  the 
Cirkar ;  maintain  my  royal  Wife,  my  Daughter, 
Mangalasivara^  of  five  years  old,  and  her  younger 
Sister,  a  small  child ;  and  when  these  children  shall 
attain  their  proper  age,  to  make  an  arrangement  with 
regard  to  their  right  to  the  zemindary^  and  continue 
the  same  ;  that  my  natural  Brother,  Mootoo  Ghelhi 
Taver^  should  manage  the  affairs  of  the  zemindary 
until  my  children  shall  attain  their  proper  age  ;  and 
I  have  issued  necessary  orders  for  the  strict  obser- 
vance of  the  above  arrangement.'^ 

The  affairs  of  the  zemindary  seem  to  have  been 
managed  under  this  arrangement  between  1830  and 
1840.  The  Eespondent,  Banee  Parvata  Nachear\ 
is  said  to  have  been  herself  very  young  at  the  date 
of  her  Husband's  death ;  her  children  were  infants ; 
and  the  Mother-in-law  was  probably  the  only  member 
of  the  family  with  any  capacity  for  business.  In 
1840,  Mangalasiuara^  the  Daughter  of  Ramasamy^ 
who  had  previously  been   married,  died  after  giving 
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1868.  birth  to  a  male  child,  who  did  not  survive  her. 
The  About  that  time  differences  arose  between  Ranee 
^ Madura''''  Parvata  Nachear  and  her  Mother-in-law,  who  ap- 
pears to  have  set  up  some  claim  to  the  zemindary 
in  her  own  right.  The  Board  of  Eevenue,  acting 
as  Court  of  Wards,  intervened  ;  appointed,  in  April^ 
1840,  Banee  Parvata  Nachear  Guardian  of  Dorarajah^ 
her  infant  Daughter,  in  the  place  of  Mootoo  Veroyee  ; 
and  assumed  the  management  of  the  estate,  treating 
apparently  Dorarajah  as  de  facto  Zemindar^  either 
by  virtue  of  the  arzi  excuted  by  Ramasamy,  or  by 
reason  of  Ranee  Parvata  Nachear^s  waiver  of  her 
rights  in  favour  of  her  infant  Daughter, 

Dorarajah   died  on  the  24th  of  Septemhe?^,   1845. 
She  had  previously  been    married,    and   having  no 
children,    attempted,  on  the  day  before  her  death,  to 
adopt  as  a  Son  a  child  named  Ammdai,     By  the  docu- 
ment,  called   her  Will,   she  declared,  however,  that 
this  person  would  only  be  entitled  to  the   zemindary 
in  succession  to  her  Mother,  Ranee  Parvata  Nachear^ 
whom  she  calls  ''the  chief  heiress  to  the  zemindaryP 
This  adoption  was  communicated  to  the  Collector  by 
a  Letter  of  the  23rd  of  September^   1845,   but   was 
treated  by  him  as  invalid  under  the  25th  section  of 
Mad.  Eeg.  Y.  of  1804,  because  made  by  a  disqualified 
landholder   without  the   consent    of    the    Court    of 
Wards.      The   right  of  Ranee   Parvata   Nachear  to 
the  zemindary^  as  heiress  either  to  her   Husband  or 
to  her  Daughter,  was,   therefore,   recognized  by  the 
Eevenue  authorities,  who,  in  J[^:>/77,    1840,  put  her  in 
possession  of  it  as   a  qualified  proprietor,   a^d   relin- 
quished the  management  of  it  to  her. 

In    the    meantime,    and  ever  since   1840,    3Jootoo 
Veroyee  had  been  engaged  in   active  litigation  with 
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Ranee  Farvata  Nachear  and  others  for  the  enforce- 
ment of  her  alleged  rights  to  the  ^emindary.  The 
proceedings  in  her  last  suit,  are  set  forth  in  the  re- 
cord. For  the  most  part  they  have  no  bearing  upon 
any  of  the  questions  which  their  Lordships  have  now 
to  determine  ;  and  it  is  unnecessary  to  notice  any  of 
them,  except  the  supplemental  rejoinder,  which  was 
filed  by  Ranee  Parvata  Nachear  on  the  6th  of  Marcli^ 
1816  ;  and  the  Razenamah^  or  agreement  of  compro- 
mise, by  which  this  litigation  was  terminated  on  the 
26th  of  Fehriiarij^  1847.  In  the  former  Ranee 
Farvata  Nachear  asserted,  apparently  for  the  first 
time,  a  right  to  adopt  a  Son  to  her  Husband,  either 
under  an  alleged  authority  from  him,  in  the  event, 
which  had  happened,  of  both  his  Daughters  dying 
without  issue,  or  under  the  more  general  power  of 
adoption  which  is  disputed  on  these  appeals.  By  the 
latter,  Mootoo  Veroijee,  in  consideration  of  the  provi- 
sion made  for  her  and  her  Foster-son,  Sevasamy^  de- 
clared that  Ranee  Farvata  Nachear  might  thencefor- 
ward enjoy  the  zemindary  for  ever ;  and,  besides, 
might  adopt  a  Son  at  her  pleasure,  as  specified  in 
the  supplemental  rejoinder. 

It  is  clear,  therefore,  that  whatever  obscurity  and 
confusion  there  may  be  in  the  history  of  the  zemin- 
dary  and  its  management  between  the  death  of 
Ramasamy  in  1830,  and  the  month  of  May^  1847, 
Ranee  Farvata  Nachear  was  at  the  last-mentioned 
date  in  undisputed  possession  as  Zemindar  of  Ramnad, 

In  that  state  of  things  she  made  the  adoption 
which  is  the  subject  of  the  present  dispute.  On  the 
19th  of  ifa?/,  1847,  she  gave  notice  to  the  Collector 
of  her  intention  to  adopt  her  Sister's  younger  Son, 
and  invited  him  to  be  present  at  the  ceremony.     On 
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the  24th  of  the  same  month  she  formally  adopted 
the  Respondent,  BamaMnga.  It  is  admitted  that  all 
the  requisite  ceremonies  were  duly  performed,  and 
that  the  adoption  cannot  be  impeached,  except  on 
the  ground  of  the  insufficiency  of  her  power  to  make 
one.  The  Board  of  Revenue,  by  an  Order,  dated 
the  10th  of  March,  1849,  declared  that  the  adoption 
was  invalid,  and  that  on  the  death  of  .Ranee  Parvata 
JVachear  the  zemindary  would  escheat  to  Government. 
On  the  23rd  of  July,  1865,  the  Madras  Government 
set  aside  this  Order,  and  determined  to  recognize  the 
adoption  until  it  should  be  declared  invalid  by  a 
decree  of  a  Civil  Court.  But  on  the  29th  of  Octoher^ 
1855,  the  same  Government  cancelled  its  former 
Order,  and  confirmed  the  Order  of  the  Board  of 
Revenue  of  the  10th  of  March,  1819  ;  and  caused  this, 
its  final  determination,  to  be  intimated  to  Ranee  Par- 
vata Nachear  through  the  Collector,  by  a  Letter 
dated  the  15th  of  November  1855. 

The  first  of  the  suits  out  of  which  these  appeals 
arise  (No.  3  of  1856)  was  instituted  in  that  year  by 
Banee  Kunjara,  claiming,  as  the  last  surviving  Wife 
of  Annasamy,  and  her  Daughter,  Mangalaswaray 
against  Ranee  Parvata  Nachear  alone.  They  im- 
peached the  validity  of  the  adoption,  insisted  that  on 
Ranee  Parvata  Nachear^ s  death  Ranee  Kunjara,  as 
the  next  in  succession,  would  be  entitled  to  the  zemin- 
dary, and  claimed  maintenance  in  the  meantime. 
Ranee  Parvata  Nachear,  by  her  answer,  alleged  that 
Banee  Kunjara  was  not  the  Wife  but  the  Concubine  of 
Annasamy  and  could  have  no  title  to  the  zemindary. 
Various  persons  afterwards  intervened  under  different 
titles,  and  were  all,  by  supplemental  plaint,  made 
parties  Defendants  to  this  suit.     But  none  of  them. 
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except  the  Eespondeiit,  Itamalinga^  and  the  Col- 
lector, are  parties  to  these  appeals,  or  have  any 
interest  therein. 

The  second  of  the  two  suits  (IN'a.  1  of  1860)  was 
brought,  in  Fehruarjj  of  that  year,  by  the  Eespondent, 
JRamalinga^  who  had  then  attained  his  majority, 
against  llance  Parvata  NacJiectr  and  the  Collector. 
Against  the  latter  it  sought  to  have  the  before-men- 
tioned Order  of  intimation  of  the  15th  of  November^ 
1855,  feet  aside  as  illegal;  and  against  the  former  it 
prayed  that  immediate  possession  of  the  seminclary 
might  be  adjiulged  to  the  Eesposdent,  Ramalimj'a. 

The  second  suit  was  the  first  heard,  and  by  his 
decree,  dated  the  l8th  of  March^  1861,  the  Civil 
Judge  ordered,  that  the  Order  of  the  Collector  of  the 
1 5th  of  November^  1855,  and  his  Orders  to  certain 
subordinate  Officers  therein  referred  to,  should  bo 
cancelled  ;  and  that,  as  he  had  failed  to  establish  any 
right  to  the  estate,  or  to  invalidate  the  acts  of  Ranee 
Parvata  Nacliear  in  respect  to  it,  he  should  abstain 
from  all  further  interference  ;  and  that  Ranee  Parvatcv 
Nachcar^  subject  to  the  provisions  of  Hindoo  law,  and. 
section  8  of  3Iad.  Eeg.  XXY.  of  1802,  might,  without 
the  previous  consent  of  the  CoUecror,  or  of  any  other 
authority,  assign  and  transfer  to  the  Plaintiff  (the  Ee- 
spondent, Ramalinga.)^  or  whomsoever  she  might  think 
porper,  by  sale,  gift,  or  otherwise,  her  proprietary  right 
in  the  Ramnad  zemindarij.  The  decree  further  de- 
clared, that  it  was  to  be  without  prejudice  to  the 
Collector's  right  to  bring  a  regular  suit  for  the  estate^ 
if  he  conceived  that  the  Government  had  a  superior 
title  to  the  party  in  possession^  but  it  prohibited  him 
from  summarily  seizing  it  as  an  escheat  whilst  there 
were  heirs. 
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v-i!!lL-  "^^^  decree  made   by  the   same  Judge  in   the  first 

The         suit  bore   date  the   12th   of  April    1861.     It   found 

Collector  of    ,■,      ,     y^  r?-       •  tit       7  o     i       -tt-t- 

Madura  tliat  Ttcmee  Kunjara  JSachear  was  one  oi  the  Wives  of 
MoOTToo  ^nnasamy,  but  that  as  such  she  had  no  right  to  suc- 
Ramalinga  ceed  to  the  estate  after  lianee  Parvata  Nachear,  beins; 

Sathupathy.  . 

—  only  her  stepmother,  and,  therefore,  excluded  from  in- 

^^  '  heriting  ;  it   further    decreed,    that   the   Zemindar  of 

ParvIta  ^^^^^^^j  for  the  time  being,  should  pay  to  the  Plain- 

Yardani  tiffs  (the  Appellants,  Ranee  Kunjara  Nacliear  and  her 

Nachear  Daughter)  maintenance  at  the  rate   of  Es.   400  .per 

Eanee  mensem,  with  the  arrears  of  such   maintenance  from 

JlARYATA 

Vardani     t^^  date  of  the  institution  of  the  suit. 

Nachear        Against  the  first  of  these  decrees  the  Collector,  and 

Anandai.    against  the  second  Eanee  Kunja/ra  and  her  Daughter, 

appealed  to  the  High  Court  of  Madras  ;   and   on   the 

26th  of  March,  1863,  that  Court  made  an  Order    on 

both  appeals,  whereby  it  directed  the  Civil  Judge  to 

try  the  following  issue  :    "  Was  the  adoption  made 

with    the    authority    of    Mootoo     Veroyee,    Widow  of 

Annasamy,  or  with  that  of  any  others  of  the  kindred 

of  the  late  Zemindar,  Eamasamy,  in  whose  behalf  the 

said  adoption  was   made  ?"     It  further   gave  certain 

■  directions  as  to  the  evidence  to  be  produced  on  the 

trial  of  the  issue. 

This  issue  was  accordingly  tried  on  the  1st  of  Sejj- 
temher,  1863  ;  and  the  findings  of  the  Civil  Judge 
were  in  effect,  that  the  consent  of  Mootoo  Veroyee, 
and  of  all  the  then  surviving  kindred  of  Ramasamy, 
had  been  obtained  to  the  adoption.  Against  this 
finding  the  Collector,  as  well  as  Ranee  Kunjara  and  her 
Daughter,  again  appealed  to  tho  High  Court,  which 
Court,  on  the  17th  of  Novemher,  1864,  after  two 
hearings,  pronounced  an  elaborate  judgment  in  favour 
of  Ranee  Parvata  Nachear^ s  right  to  adopt,  and  lier 
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exercise  of  it  iu    the    particular    case,  and  in  doing 
so  the  Court  came  to  the  following  conclusions : — 

First,  that  the  Widow  of  the  late  Zemindm"  had 
made  a  valid  adoption ;  that  there  was  no  doubt  that 
it  was  made  with  the  assent  of  the  majority  of  her 
Husband's  Sajnndas ;  and  that  though  it  might  be 
doabtful,  whether  the  Civil  Judge  was  right,  there 
were  not  sufficient  grounds  for  saying  that  he  was 
wrong,  in  thinking  that  all  the  Sapindas  then  living 
had  been  proved  to  have  assented. 

Second,  that,  considering  the  extent  of  the  property 
and  the  fact  that  she  was  the  last  surviving  Widow 
of  the  Zemindar  Annasaiwj^  Ranse  Kunjara  w^as  en- 
titled to  a  more  liberal  maintenance  than  that 
awarded  by  the  Civil  Judge ;  and  that  such  mainte- 
nance should  be  at  the  rate  of  Es.  10,000  j»er  annum. 
Subject  to  that  modification,  the  decrees  below  were 
affirmed,  and  the  appeals  dismissed  without  costs. 

From  the  decrees  drawn  up  in  conformity  with 
this  judgment,  the  following  appeals  have  been  pre- 
sented, viz.  : — 

First,  an  appeal  by  the  Collector,  impeaching  the 
validity  of  the  adoption,  and  also  objecting  to  so 
much  of '  the  decree  of  the  18  th  of  March^  1861,  as 
declared,  or  implied,  that  Ranee  Parvata  Nachear  had 
power  to  alienate  or  affect  the  zemindar y  beyond  her 
life  interest. 

Secondly,  an  appeal  by  Ranee  Kunjara  and  her 
Daughter,  also  impeaching  the  adoption  ;  and  further 
objecting  to  the  decree  of  the  ]2th  of  April^  1861,  in. 
so  far  as  it  declared  that  Ranee  Kunjara  had  no 
right  of  succession  to  the  zemindar y. 
■  Thirdly,  a  cross  appeal  by  Ranee  Parvata  Nachear 
and  Rainalinga^  objecting  to  the  maintenance  awarded 
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by  the  High  Court  as  exorbitant ;  and  insisting  that 
the  decree  of  the  Civil  Judge  ought  not  to  have  been 
varied  in  that  respect. 

All  these  appeals  have  been  heard  together ;  and 
their  Lordships  have  now  to  dispose  of  them. 

The  principal  contest  has  been  upon  the  broad 
and  general  question,  whether  by  the  Hindoo  law, 
as  current  in  what  is  known  as  the  Dravada  Country 
(wherein  Eamnad  is  situate),  a  Widow  can  adopt  a 
Son  to  her  Husband  without  his  express  authority  ? 
and  if  so,  by  whose  assent  that  defect  of  authority 
must  be  supplied. 

Their  Lordships  think  it  will  be  convenient  to 
consider  in  the  first  place  how  this  question  really 
stands,  upon  the  authority  of  Mr.  Colehrooke  and  Sir 
Thomas  Strange. 

Mr.  Colehroohe' s  note  on  the  Mitachara  (chap.  I. 
sec.  XL,  art.  9),  which  has  been  much  discussed, 
clearly  involves  three  proposjitions  :  First,  that  the 
Widow's  power  to  receive  a  Son  in  adoption,  subject 
to  some  conditions,  is  now  admitted  by  all  the  Schools 
of  Hindoo  law  except  that  of  MitJiila.  Second,  that 
the  Bengal  (or  Gaiira)  School  insists,  that  the  Widow 
must  have  the  formal  permission  of  her  Husband  in 
his  lifetime.  Third,  that  some  at  least  of  the  other 
Schools  admit  the  adoption  to  be  valid,  if  made  by 
the  Widow  with  the  assent  of  her  Husband's  kindred. 
The  first  two  propositions  are  admitted ;  but  it  has 
been  argued  for  the  Appellants,  that  on  the  true  con- 
struction of  this  note,  Mr.  GoMrooke^s  authority  for 
the  last  proposition  is  limited  to  the  Mahratta  School, 
in  which  the  treatise  called  '^  The  MuyooliliiC  is  the 
predominant  authority.  Balam-Bhatta^  howev^er, 
whom  he  cites  as  an  authority  for  a  power  of  adoption 
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in  the  Widow  wider  even  than  that  expressed  in  the 
third  proposition,  was  a  Commentator  of  the  Benares 
School.  And  the  several  notes  of  Mr.  Colehroohe^  at 
pp.  92,  96,  and  115  of  the  second  volume  of  Strangers 
*' Hindu  Law,"  seem  to  their  Lordships  to  show  con- 
clusively, that  he  considered  the  doctrine  embodied  in 
the  third  proposition  to  be  common  to  the  followers 
of  the  Mitacshara  in  the  Benares  as  well  as  in  the 
Mahratta  School,  and  as  such  to  be  receivable  as 
the  law  current  in  the  Zillah  Vizagapatam^  which 
lies  within  the  northern,  or  Andra  division  of  the 
Dravada  Country. 

Again,  Sir  Thomas  Strange' s  statement  of  the  law 
in  his  work,  Vol.  I.  p.  79,  is  clear  and  unambiguous. 
He  says :  ''  Equally  loose  is  the  reason  alleged 
against  adoption  by  a  Widow,  since  the  assent  of 
the  Husband  may  be  given,  to  take  effect  (like  a 
AYill)  after  his  death  ;  and,  according  to  the  doctrine 
of  the  Benares  and  Maharashtra  Schools,  prevailing 
in  the  Peninsula,  it  may  be  supplied  by  that  of  his 
kindred,  her  natural  Guardians  ;  but  it  is  otherwise 
by  the  law  that  governs  the  Bengal  Provinces." 

Their  Lordships  entertain  no  doubt,  that  the  term 
'•  the  Peninsula,"  as  used  here,  and  other  passages  by 
the  same  Author,  denotes  that  part  of  India  which  is 
south  of  the  line  drawn  from  Ganjam  to  the  Gulf  of 
Camhay^  and  includes  the  whole  of  the  Dravada 
District.  The  learned  Counsel  for  the  Appellants, 
however,  appeal  from  Sir  Thomas  Strange  as  a  text 
writer  to  Sir  Thomas  Strange  as  a  Judge,  and  cite 
his  dictum  in  Veer aper mall  Pillay  v.  Narrain  Pillay 
(1  Strange' s  Mad.  Cases,  pp.  103  &  121),  as  opposed 
to  this  passage.  In  that  case,  Sir  Thomas  Strange^ 
after  citing  the  text  of    Vasishta^  says:    ''Hence  it 
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may  be  inferred,  what  appears  confirmed  by  opinionig- 
of  living  Hindoo  Lawyers,  and  by  every  case  of  the 
kind  we  are  acquainted  with,  that  the  consent  of  the 
Husband  is  indispensable  to  adoption  intahis  family.'^ 
But  this  passage  does  not  alter  the  view  which  their 
Lordships  have  already  expressed  as  to   the  e:ffect  of 
the  matured  authority   of  Sir   Thomas  Strange.     The 
precise  question   which  is  now  under  consideration^ 
was  not  in   issue   in  that  case,    w^here  there  was  a 
written  authority   from  the  Husband,  and   where  the 
real  issue  was,  whether  the  Widow  could  adopt  a  boy 
not  disignated  in  that  written  authority.     Again,  the 
case  was  decided  in   1801,  at  a  time  when  the  ancient 
authorities  cf  Hindoo  law  were  far  less  accessible  ta 
an  European   Judge  than   they  have  since   become* 
And  Sir     Thomas    Strange^    in  his  work   composed 
twenty  years  later,    says  of   this  very   case  of    Veera- 
permall  Fillay  v.  Narrain  Tillaij^  that  it  was  discussed 
on  comparatively  imperfect  materials;  that  the  public 
was  not  then  possessed  of  \h^  extensive  information 
contained  va  Mr.    Colehroohe^ s  translation  on  the  law 
of  inheritance,   and  the  Treatises  on  adoption  since 
translated  by  Mr.  Sutherland^  to  say  nothing  of  the 
MSS.   materials  that  came  subsequently  to   his  own 
hands,  and  which  had  contributed   largely  to  every 
chapter  of  his  work.      There  can,   therefore,   be  na 
doubt  but  that  the  passage  in  his  Book  contains  the 
matured  opinion  of  Sir   Thomas  Strange^   and  that  it 
must  be  treated  ss  an  authoritative  declaration    of 
that  opinion  controling  his  dictum  in    Veerapermall 
Fillay  v.  Narrain  Pillay. 

Having  thus  ascertained  what  was  the  opinion  of 
two  of  the  highest  European  authorities  upon  this- 
question-  of  the  Hindoo  law  current  in  the  South  ol 
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hidia^  their  Lordships  have  next  to  consider,  whether 
any  sufficient  reason  has  been  assigned  for  treating 
that  opinion  as  unfounded. 

The  remoter  sources  of  the  Hindoo  Law  are  com- 
mon to  all  the  different  Schools.  The  process  by 
which  those  Schools  have  been  developed  seems  to 
have  been  of  this  kind.  Works  universally  or  very 
l^enerally  received  became  the  subject  of  subsequent 
Oommentaries,  The  Commentator  put  his  own  gloss 
on  the  ancient  text ;  and  his  authority  havins:  been 
received  in  one  and  rejected  in  another  part  of  India '^ 
Schools  with  confiictiLg  doctrines  arose.  Thus  the 
Mitacshara.^  which  is  universally  accepted  by  all  the 
Schools,  except  that  of  Bengal^  as  of  the  highest 
authority,  and  which  in  B-engal  is  received  also  as 
of  high  authority,  yielding  only  to  the.  J)aya  Bhaga 
in  those  points  where  they  differ,  was  a  commentary 
on  the  Institutes  of  Yajnawalcya ;  and  the  Dag  a 
Bhagciy  which,  wherever  it  differs  from  the  Mltac- 
shara^  prevails  in  Bengal^  and  is  the  foundation  of 
the  principal  divergences  between  that  and  the  other 
Schools,  equally  admits  and  relies  on  the  authority 
of  Yajnmoalcya.  In  like  manner  there  are  glosses 
and  commentaries  upon  the  Mitacshara  which  are 
received  by  some  of  the  Schools  that  acknowledge 
the  superme  authority  of  that  Treaties,  but  are  not 
received  by  alL  This  very  point  of  the  "Widow's 
right  to  adopt  is  an  instance  of  the  process  in  ques- 
tion. All  the  Schools  accept  as  authoritative  the 
text  of  Fasisktaj  which  says,  ''  Nor  let  a  woman  give 
or  accept  a  Son  unless  with  the  assent  of  her  Lord." 
But  the  Mithila  School  apparently  takes  this  to  mean 
that  the  assent  of  the  Husband  must  be  given  at  the 
lime  of  the  adoption,  and,  therefore,  that  a   Widow 
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cannot  receive  a  Son  in  adoption,  according  to  the 
Dattaca  form,  at  all.  The  Bengal  School  interprets 
the  text  as  requiring  an  express  permission  given  by 
the  Husband  in  his  lifetime,  but  capable  of  taking 
effect  after  his  death ;  whilst  the  Muyoolchu^  and 
Koiistiihha^  Treatises  which  govern  the  Mahratta 
School,  explaiu  the  text  away  by  saying,  that  it 
applies  only  to  an  adoption  made  in  the  Husband's 
lifetime,  and  is  not  to  be  taken  to  restrict  the  Widow's 
power  to  do  that  which  the  general  law  prescribes  as 
beneficial  to  her  Husband's  soul.  Thus  upon  a  care- 
ful review  of  all  these  Writers,  it  appears,  that  the 
difference  relates  rather  to  what  shall  be  taken  to 
constitute,  in  cases  of  necessity,  evidence  of  authority 
from  the  Husband,  than  to  the  authority  to  adopt 
being  independent  of  the  Husband. 

The  duty,  therefore,  of  an  European  Judge  who 
is  under  the  obligation  to  administer  Hindoo  Law,  is 
not  so  much  to  inquire  whether  a  disputed  doctrine 
is  fairly  deducible  from  the  earliest  authorities,  as  to 
ascertain  whether  it  has  been  received  by  the  par- 
ticular School  which  governs  the  District  with  which 
he  has  to  deal,  and  has  there  been  sanctioned  by 
usage.  For,  under  the  Hindoo  system  of  law,  clear 
proof  of  usage  will  outweigh  the  written  text  of  the 
law.  The  Respondent,  Ramalinga^  insists  that,  tried 
by  either  test,  the  proposition  for  which  he  contends, 
will  be  found  to  be  correct. 

The  industry  and  research  of  the  Counsel  in  the 
Courts  below  have  brought  together  a  catena  of  texts, 
of  which  many  have  been  taken  from  Works  little 
known,  and  of  doubtful  authority.  Their  Lordships 
concur  with  the  Judges  of  the  High  Court  in  declin- 
ing to  allow  any  weight  to  these.     But  the  highest 
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European    authorities,    Mr.     Colehroohe^    Sir    Thomas 
Strange^  and  Sir  William   Mocnaghtenj  all   concur  in 


186S. 


The 

treating  as  works  of  unquestionable  authorit}^  in  the  Madura 

South    of    India    the    Mitacskara.   the    Smriti   Chan-  ,^  '"- 
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School.     Again,    of  the  Datlaca  Mitnansa  of  Nanda  '^^ 

P audita,    and    the    Dattaca    Ghandrika    of    Bavanda  Kanee 

.                                      .                       .             „  Parvata 

Bhatta^   two   Treatises   on   the   particular  subject   of  Vaedani 

adoption,    Sir    William  Macnaghten    sa5^s,   that    they  Nachkar 
are  respected  all    over  India ;  but    that    when  they 
differ   the    doctrine    of   the   latter   is   adhered  to  in 


Bengal  and  by  the  Southern  Jurists,  while  the 
former  is  held  to  be  the  infallable  guide  in  the  Pro- 
vinces of  Mit/iilx  and  Benares.-  The  Dattaca  Mi- 
tnansa, by  the  A^uthor  of  the  Madhavj/am,  is  also 
recognized  as  of  high  authority  in  the  South  of  India 
hy  Ms.  Ellis  m  his  note  at  page  168  of  the  second 
volume  of  Strangers  ''  Hindu  Law." 

Of  these  Treatises,  the  Mitacskara  is   silent   on  the 
point  in  question.     The   Dattaka  Mimansa  of    Nanda 
P audita  (sec.  1,  Articles   15   to    18,  and  Articles   27 
and  128)  is   opposed  to   the  Eespondent's  view  of   it ; 
but  it  seems    equally  opposed  to    an    adoption  by  a 
Widow,    under    any    circumstances.       The    Dattaca 
Ghandrika  (sec.  1,  Articles  31  and  32)  allows  a  Widow 
to  give  a  Son  in   adoption  where  her  husband  has  not 
forbidden   her   to   do  so,  implying  his  assent  from  the 
absence   of  prohibition.     The  Smriti  Ghandrika  also 
permits  a  Mother  to  give  her  Son,  if  she  be  authorized 
to  do  so  by  an   independent   male.     And  it  is  argued, 
that  what  these  last  two  authorities  lay  down    con- 
cerning a  Widow's  right   to  give,  must,  by  parity  of 
reasoning,  be  taken   to   be  laid  down  concerning  her 
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right  to  receive  a  Son  in  adoption.  The  31adhavija,m 
(if  that  term  is  confined  to  the  Parasni^a  Madliavitja^ 
and  does  not  embrace  all  the  works  of  Vidya  Narain- 
sojnij)  seems  also  to  contain  no  direct  determination 
of  the  point  in  question ;  but  the  Dattaca  Mimansa 
of  that  Author  clearly  and  explicitly  declares  the 
right  of  the  Widow  to  adopt  with  the  authorit}^  of 
her  Father-in-law,  and  whatever  other  kinsmen  of  her 
husband  may  be  comprehended  under  the  et  ccetera^ 
It  cannot,  therefore,  be  said,  that  the  proposition  laid 
down  by  Mr.  Colebrooke^  and  adopted  by  Sir  Thomas 
Strange^  is  not  supported  by  at  least  one  of  the 
original  Treatises  of  undoubted  authority  in  Dravada, 
The  Dattaca  Mimmisa  of  Sir  Sri  Uaina  Pandita^  who  is 
stated  by  the  Judges  of  the  High  Court  to  be  an 
authority  very  generally  cited  in  the  South  of  Indla^ 
also  confirms  the  proposition. 

Their  Lordships  have  excluded  from  their  consider- 
ation of  what  is  the  positive  law  of  the  Dravada  country 
the  peculiarly  Maharatta  Treatises  (the  MuyooJcJm  and 
KoitstuhJia)^  and  also  the  Viromitrodaya^  which  is 
a  Treatise  of  especial  authority  at  Benares.  It  must, 
however,  be  adm.itted,  that  the  fact  of  the  reception 
of  the  doctrine  in  question  by  Schools  so  closely  allied 
to  that  of  Dravada  is  in  favour  of  the  hypothesis  that 
it  also  obtains  in  the  latter,  and  strengthens  the  autho- 
rities which  directly  support  that  hypothesis. 

The  evidence  that  the  doctrine  for  which  the 
Eespondents  contend  has  been  sanctioned  by  usage 
in  the  South  of  India  consists  partly  of  the  opinions 
of  Pundits^  partly  of  decided  cases!  Their  Lordships 
cannot  but  think  that  the  former  have  been  too  sum- 
marily dealt  with  by  the  Judges  of  the  High  Court. 
These  opinions,  at   one   time  enjoined  to  be  followed^ 
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and  long  directed  to  be  taken  by  the  Courts,  Were 
official,  and  could  not  be  shaken  without  weakening 
the  foundation  of  much  that  is  now  received  as  the 
Hindoo  law  in  various  parts  of  British  India.  Upon 
such  materials  the  earlier  works  of  European  writers 
on  the  Hindoo  law,  and  tlie  earlier  decisions  of  our 
Courts,  were  mainly/  founded.  The  opinion  of  a  Ftmdit 
which  is  found  to  be  in  conflict  with  the  translated 
works  of  authority  may  reasonably  be  rejected ;  but 
those  which  are  consistent  with  such  works  should 
be  accepted  as  evidence  that  the  doctrine  which  they 
embody  has  not  become  obsolete,  but  is  still  received 
as  part  of  the  customary  law  of  the  Country.  A  consi- 
derable bod}^  of  ihQ^e  ftitwas^  or  opinions,  is  collected 
in  the  third  part  of  what  has  been  called  throughout 
the  argument  in  this  case  the  ^'  Green  Books."  It  is 
not  necessary  to  consider,  whether  they  can  all  of 
them  be  supported  to  the  full  extent  of  what  they 
affirm.  But  they  show  a  considerable  concurrence  of 
opinion,  to  the  effect  that,  where  the  authority  of  her 
Husband  is  wanting,  a  Widow  may  adopt  a  Son  with 
the  assent  of  his  kindred  in  the  Dnivada  Country. 

The  decided  cases,  exclusive  of  those  in  the  Bomharj 
Presidency,  which  may  be  taken  to  be  governed  by  the 
MuyoohJm^  are  certaialy  not  many.  But  there  is  at 
least  the  case  G.  («),  decided  by  the  late  Sudder  Court  of 
Madras^  and  there  are  the  French  cases,  which  ought 
not,  their  Lordships  think,  to  be  v/holly  disregarded 
as  recognitions  of  the  lav\'  prevailing  in  the  South 
of  India.  They  are  to  be  relied  on  in  this  case  a3 
affording  evidence  of  a  long  continued  series  of 
opinions  officially  given,  and  judicially  received,  which 

(a)  Appaniengar  v.  AJemaloo  Ammal,  Mad.  Sud.  Dec,  fov  1S5S, 
pp,  5.  6. 
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wore  adopted  as  the  grounds  of  decision,  showing 
a  continued  and  recognized  existence  of  a  doctrine, 
which  suffices  to  remove  from  the  opinions  of  the 
Pundits  in  this  case  every  suspicion  of  being  opinions 
given  to  support  the  interests  or  judgments  of  others. 
Against  these  authorities  the  Appellants  have  in- 
voked that  of  the  case  of  Uaja  Haimun  Chull  Sing 
V.  Koonier  Gunsheam  8ing  (2  Knapp's  P.  C  Cases, 
p.  203).  But  what  was,  in  fact,  decided  by  the  very 
guarded     judgment     delivered    by    the     late     Lord 

Wenslejjdale    in  that    case  ?      It    was    that,  accord- 
ing   to    the   native   text-writers — including  probably 

Vasishla,  certainly  including  the  Dattaca  Mimansa 
of  Nanda  Pandita  — -  the  authority  of  the  Hus- 
band was  a  requisite  to  a  valid  adoption ;  that 
the  strictness  of  the  law  had  been  in  many  dis- 
tricts, and  particularly  in  the  Mahraita  States, 
relaxed  or  modified  by  local  usage,  but  that  it  had 
not  been .  established  to  their  Lordships'  satisfaction 
that  that  relaxation  had  extended  to  the  particular 
District  of  Etaivah^  in  Upper  India.  Disclaiming, 
therefore,  the  intention  to  decide  what  was  the  law 
in  other  parts  of  India^  their  Lordships  held,  that  they 
could  not  say  that  the  law  in  that  District  did  not 
require  the  direction  of  the  Husband  in  order  to  the 
validity  of  an  adoption,  which  it  was  necessary  for 
them  to  do  in  order  to  reverse  the  judgment  of  the 
Court  below.  It  is  clear  that  that  decision  was  not 
intended  to  govern,  and  cannot  be  taken  to  govern,  a 
case  arising  in  the  South  of  India. 

Upon  the  whole,  then,  their  Lordships  are  of 
opinion,  that  there  is  enough  of  positive  authority  to 
warrant  the  proposition  that,  according  to  the  law 
prevalent  in  the  Dravada  Country,  and  particularly 
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in  that  part  of  it   wherein  the  Ramnad  zemindary  is 
sitnate,  a  Hindoo  Widow,    not  having  her  Husband's 
permission,  may,  if  duly   authorized   by  his  kindred, 
adopt  a  Son  to  him.     And  they  think  that  that  positive 
authority  affords  a  foundation  for  the   doctrine  safer 
than  any  built  upon  speculations  touching  the  natural 
development  of  the   Hindoo   law,  or   upon  analogies, 
real  or  supposed,  between   adoptions   according  to  the 
Dattaca  form,  and  the   obsolete   practice,    with  which 
that  form  of  adoption  co-existed,  of  raising  up  issue 
to  the  deceased  Husband   by   carnal   intercourse  with 
the  Widow.     It  may  be  admitted  that  the  arguments 
founded  on  this  supposed  analogy  are  in  some  measure 
confirmed    by   passages   in    several    of     the    ancient 
Treatises  above  referred  to,   and  in   particular  by  the 
Dattaca  Mimansa  of    Vidi/a   Narainsamu^   the  Author 
of   the    Madhavyam ;  but  as   a   ground  for   judicial 
decision   these    speculations    are   admissible,    though 
as   explanatory  arguments  to   account  for  an  actual 
practice  they  may  be  deserving  of  attention. 

It  must,  however,  be  admitted  that   the  doctrine  is 
stated  in  the  old   Treatises,   and  even   by  Mr.  Cole- 
hi'ooJce^  with  a  degree  of  vagueness  that  may   occasion 
considerable    difficulties    and    inconveniences  in    its 
practical  application.      The   question    w^ho    are    the 
kinsmen  whose  assent  will  supply  the  w^ant  of  positive 
authority  from  the  deceased   Husband,  is   the  first  to 
suggest  itself.     Where  the  Husband's  family  is  in  the 
normal    condition    of    a    Hindoo    family  —  i.e.    un- 
divided—that question   is  of  comparatively  easy  solu- 
tion.    In  such  a  case  the  Widow,   under   the   law  of 
all  the  Schools  which  admit  this   disputed    power  of 
adoption,  takes  no  interest  in  her  Husband's  share  of 
the  joint  estate,  except  a  right  to  maintenance.     And 
VOL,  XII.  i>  2 
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though  tlie  Father  of  the  Husband,  if  alive,  mighf^ 
as  the  head  of  the  family  and  the  natural  Guardian 
of  the  Widow,  be  competent  by  his  sole  assent  to 
authorize  an  adoption  by  her,  yet,  if  there  be  no 
Father,  the  consent  of  all  the  Brothers,  who,  io 
default  of  adoption,  would  take  the  Husband's  share^ 
would  probably  be  required,  since  it  would  be  unjust 
to  allow  the  Widow  to  defeat  their  interest  by  intro- 
ducing a  new  co-parcener  against  their  will.  Where, 
however,  as  in  the  present  case,  the  Widow  has  taken 
by  inheritance  the  separate  estate  of  her  Husband, 
there  is  greater  difficulty  in  laying  down  a  rule.  The 
power  to  adopt  when  not  actually  given  by  the  Hus- 
band can  only  be  exercised  when  a  foundation  for  it 
is  laid  in  the  otherwise  neglected  observance  of 
religious  duty,  as  understood  by  Hindoos.  Their 
Lordships  do  not  think  there  is  any  ground  for  say- 
ing, that  the  conseut  of  every  kinsman,  however  re- 
mote, is  essential.  The  assent  of  kinsmen  seems  to 
be  required  by  reason  of  the  presumed  incapacity  of 
women  for  independence,  rather  than  the  necessity  of 
procuring  the  consent  of  all  those  whose  possible  and 
reversionary  interest  in  the  estate  would  be  defeated 
by  the  adoption.  In  such  a  case,  therefore,  their 
Lordships  think,  that  the  consent  of  the  Fathel-'in-law, 
to  whom  the  law  points  as  the  natural  Guardian  and 
*'  venerable  protector"  of  the  Widow,  would  be 
sufficient.  It  is  not  easy  to  lay  down  an  inflexible 
rule  for  the  case  in  which  no  Father-in-law  is  in 
existence.  Every  such  case  must  depend  upon  the 
circumstances  of  the  family.  All  that  can  be  said 
is,  that  there  should  be  such  evidence  of  the  assent 
of  kinsmen  as  suffices  to  show,  that  the  act  is  done  by 
the  Widow  in  the  proper  and   bond  fide  perfornianc^ 
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of  a  religious  duty,  and  neither  capriciously  nor  from        i^GS. 
a  corrupt  motive.     In  this  case  no  issue  raises   the        Tue 
question,  that  the  consents  were  purchased,    and   not  ^MADUiiA""^ 
h  on  a  fide  attained.     The  ri^i^hts  of  an  adopted  Son  are     ,,  ^* 
Dot  prejudiced  hy  any  unauthorized  anenation  by  the   e.vmalinga 
Widow  which  proceeds  the  adoption  which  she  makes  ;   ^^^^^_^""' 
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and  though  gifts  improperly  made  to  procure  assent 
might  be  powerful  evidence  to  show  no  adoption 
needed,  they  clo  not  in  themselv<3s  go  to  the  root  of 
the  legality  of  an  adoption. 

Again,  it  appears  to  their  Lordt^hips  that,  inasmuch 
as  the  authorities  in  favour  of  the  Widow's  power  to 
adopt. with  the  assent  of  her  Husband's  kinsmen  pro- 
ceed in  a  great  measure  upon  the  assumption  that  his 
assent  to  this'meritorious  act  is  to  be  implied  wher- 
ever he  has  not  forbidden  it,  so  the  power  cannot  be 
inferred  when  a  prohibition  by  the  Husband  either 
has  been  directly  expressed  by  him,  or  can  be  reason- 
ably deduced  from  his  disposition  of  his  property,  or 
the  existence  of  a  direct  line  competent  to  the  full 
performance  of  religious  duties,  or  from  other  circum- 
stances of  his  family  which  afford  no  plea  for  a  super- 
cession  of  heirs  on  the  ground  of  religious  obligation 
to  adopt  a  Son  in  order  to  complete  or  fulfil  defective 
religious  rites. 

Their  Lordships  having  thus  stated  the  conclusions 
to  which  they  have  come  upon  the  general  question  of 
law  involved  in  these  appeals,  will  now  consider 
whether  the  High  Court  of  Madras  has  correctly  ap- 
plied that  law  to  the  facts  of  the  present  case. 

They  are  of  opinion,  that  both  the  Courts  below 
were  right  in  holding  that  the  collateral  kinsmen  of 
Ramamnvj  were  to  be  found  in  the  Tavcr  family,  of 
which  the  printed  pedigree  forms  part  of  the  record. 
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According  to  Hindoo  law,  Ramasamij  was  the  Son, 
though  by  adoption,  of  Annasam?/  ;  and  he  again  was 
the  Son,  though  by  adoption,  of  the  first  Jlamasamy^ 
who  was  a  Tavcr]  and  the  heirs  of  Ramasaiwj^  in  the 
absence  of  descendants,  were  traceable  upwards 
through  these  two  persons,  as  if  they  had  been  his 
natural  Father  and  Grandfather.  There  is  no 
ground  for  saying  that  this,  the  legal  consequence  of 
the  successive  adoptions,  was  affected  by  the  assump- 
tion of  the  name  of  SatJmpathi/^  the  family  name  of 
the  ancient  Zemindars  of  Ramnad  sind  of  3£angalaswara^ 
the  Grantee  of  the  zemindary.  It  is  to  be  observed, 
however,  that  this  line  aifords  none  but  very  remote 
kinsmen,  if  their  relationship  to  llamasamy  be  cal- 
culated on  the  principle  just  stated.  The  nearest  of 
them,  Mootoosamy ^  would  on  that  principle  stand  in  a 
degree  of  relationship  to  Ramasamy  which,  according 
to  the  rule  of  the  Mitacshara  (cap.  2,  sec.  v.,  art.  6), 
would  exclude  him  from  the  category  of  Sapindas^  and 
place  him  in  that  of  Samanodacas^  or  those  connected 
only  by  a  libation  of  water  and  a  common  family 
name.  He  was,  however,  the  natural  Brother  of 
Annasamy,  and  that  circumstance  might  strengthen 
his  title  to  be  considered,  in  the  absence  of  nearer 
connections,  the  natural  male  protector  of  Ramasamy'' s 
Widow.  Again,  the  person  who  really  filled  the  office 
of  Protector,  and  that  by  the  express  appointment  of 
Ramasamy,  was,  up  to  the  time  of  her  quarrel  with 
her  Daughter-in-law,  Mootoo  Veroyee»  Nor  is  it  by 
any  means  unusual  in  a  Hindoo  family  to  find  the 
Mother-in-law  occupying  a  position  of  considerable 
power  and  importance.  Moreover,  she  was  unques- 
tionably the  heir  to  the  property  next  in  succession  to 
llancc  Parvata.  Nachear^    after   the  failure  of  Rama- 
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smmfs  descondants.  It,  therefore,  appears  to  their 
Lordships,  that  in  this  state  of  the  family  the  assent 
of  Mootoo  Vcroijce^  of  Aiootoosmny^  and  of  the  other 
persons  who  are  proved  beyond  all  question  to  have 
assented,  was  sufficient  to  legitimate  the  adoption, 
even  if  the  evidence  has  failed  to  prove  the  consent 
of  the  yet  remoter  kinsman,  Ramrajah  Tavei\ 

It   has  been    argued,    however,    that    even  if  this 
adoption  would    have  been    regular  had    Raviiasamjj 
died  childless  and  intestate,  his   arzi  relating  to  the 
management  and   descent  of    the    zemindarjj  contains 
an  indication  of  his  intention  that  his  Daughters  and 
their  descendants  should  be  his  successors  and  repre- 
sentatives, which  ought  to  be  taken  to  imply  a  virtual 
prohibition  of   the   act  of   adoption   by   his    Widow. 
Their   Lordships    cannot   accede  to    this    argument. 
Eamasainy^  no  doubt,  intended  to  be  represented  by 
his  Daughter's  line,    should  that  line   continue.     But 
he  made  no  express  provision  for  its  failure,  and  the 
same  reasons  which  justify  a  presumption  of  authority 
to  adopt  in    the  absence  of    express    permission  are 
powerful  to    exclude    a    presumptive    prohibition  to 
adopt,   when   on  a  new  and  unforeseen   occasion  the 
religious  duty  arises.     His  Widow   has  not  claimed  a 
power  to  adopt,  except  on  the  happening  of  the  con- 
tingency for  which  her  Husband  omitted  to  provide. 
And  her  power  so  limited,  not  having  been  qualified 
by  his  disposition,  must  be  determined  by  the  general 
law. 

Another  argument  for  the  Appellants  was  founded 
on  the  attempted  adoption  of  a  Son,  Annasamy^  by 
Dorarajah.  That  person  is  not  a  party  to  either  of 
these  suits ;  he  has  not  impeached  the  adoption  of 
the  Eespondent,  llamaUmja  ;  he   has,  on  the  oontraiy, 
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supported  it  as  a  witness.  ISTothing  decided  by  the 
decrees  under  appeal  can  prejudice  his  rights,  if  he 
has  any,  under  an  adoption  which  the  Ee venue 
authorities  at  the  date  of  it  seem  to  have  treated  as 
illegah  Their  Lordships  have  not  before  them  the 
necessar}"  materials  for  determining,  whether  that  adop- 
tion was  in  fact  valid  or  invalid  ;  or  v/hether,  if  valid, 
it  would  have  any,  and  what  effect  on  the  title  of  the 
Eespondeut,  Ramalinga.  In  that  state  of  things 
neither  of  the  present  Appellants  can  be  allowed  to 
insist  on  this  supposed  jus  z'^r?'// as  an  objection  to  the 
decrees  which  they  impeach. 

Their  Lordships  have,  therefore,  come  to  the  con- 
clusion, that  these  decrees,  and  the  judgment  on  which 
they  proceed,  are  substantially  right,  in  so  far  as  they 
affirm,  as  between  the  parties  to  this  litigation,  the 
validity  of  the  adoption  by  Ranee  Parvata  Nachear 
of  the  Respondent,  Ramalinga. 

They  also  think  that  there  is  no  foundation  for  the 
other  and  minor  objection  taken  by  the  Collector  to 
the  decree  of  the  ISth  of  March^  1861,  on  the  ground 
that  it  asserts  a  power  in  Ranee  Parvata  Nachear  to 
alienate  or  affect  the  zemindar  if  beyond  her  life  in- 
terest. Her  power  of  alienation  is  expressly  stated 
to  be  "  subject  to  the  provisions  of  Hindoo  law ; " 
and  the, only  object  of  that  part  of  the  decree  was  to 
affirm  her  right  to  exercise  that  power  within  the 
limits  prescribed  by  the  Hindoo  law,  free  from  the 
control  of  the  Government  or  its  Eevenue  Officers. 

Their  Lordships  are  further  of  opinion,  that  there 
are  no  grounds  for  impeaching  the  decree  of  the  12th 
of  A'prilj  1S61,  in  so  far  as  it  found  that  the  Appel- 
lant, Ranee  Kunjara,  stood  in  the  relation  only  of 
stepmother  to  Ramasamf/j  and,  therefore,  could   have 
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tio  light  to  iuherit  his  estate.  They  think,  tluit  this 
conchision  is  supported  by  the  Will  of  Ranee  Mootoo 
Veroj/ce^  dated  the  20lh  of  Jamiarjj^  18'20,  which 
expressly  states  that  Ilamasamu  was  adopted  by 
Annasaiwj  and  Ranee  Mootoo  Verofjee  unanimously. 

Upon  the  cross  appeal  their  Lordships  have  only 
to  observe,  that  the  quantum  of  maintenance  is  a 
question  with  which  the  Courts  of  ladla^  having  local 
knowledge,  and  beings  conversant  with  the  habits  of 
native  families,  are  peculiarly  (Competent  to  deal  with  ; 
and  that  strong  grounds  should  be  shown  to  justify 
any  interference  by  this  Committee  with  their  dis- 
cretion in  that  matter.  And  their  Lordships  see  no 
reason  for  questioning  the  soundness  of  the  discretion 
exercised  by  the  Iligh  Court  of  Madras  in  the 
present  case. 

Being,  therefore,  of  opinion,  that  the  decrees  under 
appeal  are  correct,  and  ought  to  be  affirmed,  their 
Lordships  will  humbly  recommend  to  Her  Majesty  that 
the  two  appeals  and  the  cross  appeal  be  each  dis- 
missed, with  costs. 
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Gridhari  Lall  Eoy     -         -         ~     Appellant ^ 

AND 

The  Bkngal  Government     -         -     llespondent'^ 

On  appeal  from  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal, 

29th  &  30tli   XN  this  appeal  the   suit    was  brought  by  the  Ben- 
1868.'        §^^  Government  against  the  Appellant,   to  establish 

The  Crown  *  Present  : — Members  of  the  Judicial  Committee — Lord  Romillj 
hasjunder  the  (^the  Master  of  theEolls),the  RightHon.  Sir  JamesWilliamCol vile, 
ra  Vl06  *^®  ^^^^^*  -^^^'  Sir  Edward  Yaughan  Williams,  and  Sir  Fitz- 
only  the  same  Koy  Kelly  (the  Lord  Chief  Baron  of  the  Exchequer). 

right  that  the       Assessor  :— The  Right  Hon.  Sir  Lawrence  Peel. 

late  East 

India  Company  possessed  previous  to  the  passing  of  that  Statute. 

In  enjectment,  the  Government  can  only  recover  by  strength  of  its 
own  title. 

So  held  in  a  suit  by  the  Government  claiming  lands  by  escheat,  in 
which  it  was  admitted,  that  the  Defendant's  possession  was  as  heir  ; 
the  onus  bein^  on  the  Government,  to  show  that  the  last  proprietor 
died  without  heirs. 

The  enumeration  of  Bandhoos  (cognate  kindred)  capable  of  inherit- 
ing, in  jDreferenco  to  the  right  of  the  King  to  succeed,  contained  in 
the  translation  of  the  Mitacshara  by  Colehrooke,  ch.  II.,  sec.  7,  held  to 
be  illustrative  and  not  exhaustive. 

A  translation  of  a  passage  by  Yajnymvalcya  (the  Author  of  the 
Mitacshara),  enumerating  the  preferential  heirs,  including  among 
Bandhoos  the  Father's  maternal  Uncle,  not  contained  in  Colehrooke' s 
translation,  received  and  acted  upon  in  determining  the  law  of  succes- 
sion of  a  Hindoo  governed  by  the  Mitacshara. 

The  Viromitrodaya  by  Mitramisira,  is  an  authority  to  be  looked  to,  of 
what  may  have  been  left  doubtful  by  the  Mitacshara,  and  as  declaratory 
of  the  law  of  the  Benares  school. 

A  Hindoo,  whose  succession  was  regulated  by  the  Mitacshara,  and 
the  law  of  the  Benares  school,  died  without  leaving  any  nearer  relative 
than  the  Brother  of  his  Grandmother,  ex  parte  paterna.  He  performed 
the  Stradh  to  the  deceased.  Held  (reversing  the  decree  of  the  High 
Court  at  Calcutta),  upon  the  construction  of  the  Mitacshara  as  ex- 
pounded by  the  Viromitrodaya,  that  the  maternal  Uncle  of  the  Father 
is  a  Bandhoo,  a  cognate  or  kindred  relation  of  the  Father,  and,  failing 
nearer  Bandhoos  of  the  deceased.  Was  entitled  to  inherit,  as  a  relation 
of  the  deceased,  by  a  title  preferable  to  that  of  the  Crown,  claiming 
by  escheat  for  want  of  heirs, 
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the  title  of    the    Government,  first,    on  the  ground        i^^^- 
of     an     escheat,     to    a    zemindary     situate    in    the    Gridhari 
Tiillah   Bungpore^   as  well  as  the  moveable  property      ^^\    °^ 
which  had  belonsred  to  one    Woopendro   CJmnder  Roy,  J^^  Bengal 
who  had  died    without    issue,    and    also,  as    it  was 
alleged  by    the    Government,    without    leaving    any 
other  person  who   was  by   the  Hindoo  law   entitled 
to  succeed  as  heir  to  his  immoveable  and  moveable 
estate ;  and,   secondly,   to  eject  the  Appellant   from 
possession  of  the  zemindary. 

The  principal  question  raised  in  the  Court  below 
and  on  appeal,  had  reference  to  the  construction  and 
effect  to  be  given  to  the  undermentioned  passage  in  the 
Mitacshara^  and  involved  the  point,  whether  the  Ap- 
pellant, as  the  maternal  Uncle  of  the  deceased  Father 
of  Woopendro  Ghunder  Boy^  was  excluded  from  the 
line  of  succession,  although  he  was  a  Bandhoo^  a 
cognate  relation  of  the  deceased,  and  although  it  is 
laid  down  generally,  that  BJiandoos  after  Sapindas 
and  Samanodacas  do  succeed  as  heirs,  yet  that  the 
Father's  maternal  Uncle  and  the  maternal  Uncle  are 
not  specifically  named  in  the  Mitacshara^  ch.  II., 
sec.  6,  while  the  Son  of  each  of  those  relations  is 
therein  expressly  named  as  included  among  heirs. 

The  passage  of  the  Mitacshara  in  question  is  as 
follows  : — 

'' '  On  failure  of  Gentiles  (that  is,  the  Samanodacas^ 
to  the  fourteenth  generation),  the  cognates  are  heirs.' 
Cognates  are  of  three  kinds : — related  to  the  person 
himself,  to  his  Father,  or  to  his  Mother,  as  is  de- 
clared by  the  following  text : — ^  The  Sons  of  his  own 
Father's  Sister,  the  Sons  of  his  own  Mother's  Sister, 
and  the  Sons  of  his  own  maternal  Uncles,  must  be 
tionsidered  as  his  own  cognate  kindred.  The  Sons  of 
his  Father's  paternal  Aunt,  and  Sons  of  his  Father'^ 
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1868.  maternal  Aunt,  and  the  Sons  of  his  Father's  maternal 
Gridhari  Uncle,  must  be  deemed  his  Father's  cognate  kindred. 
Lall  Roy     rpji^g  ^^^^  ^f  y^  Mother's  paternal  Aunt,   the  Sons 

The  Bengal  of  his  Mother's  maternal  Aunt,  and  the  Sons  of  his 

Government.     ,-.,,  ,  ,^_.,  ^      ^  ,  ii' 

Mother's   maternal    Uncle,    must    be    reckoned   his 
Mother's  cognate  kindred  '  "  (a). 

Two  other  questions  were  also  raised :  firstj 
whether  the  Government,  who  claimed  by  escheat, 
was  not  estopped  from  disputing  the  title  and  legal 
possession  of  the  Appellant  by  reason  of  the  Board 
of  Eevenue  having  formally  recognized  his  title 
after  investigation  thereof,  and  recording  his  name 
as  proprietor  of  the  zcmindary  in  succession  to, 
and  as  legal  heir  of,  Woopendro  Ghunder  Roy ; 
and  second,  whether  an  adopted  Son  of  the  Ap- 
pellant was  entitled  to  succeed  as  such  heir,  thei 
Son  of  the  maternal  Uncle  of  a  Father  being  named 
in  the  list  of  Bandhoos  entitled  to  inherit  in  the 
above  passage  of  the  Mitacshara^  in  case  it  should 
be  held,  that  the  Appellant  himself  was  not  to  be 
considered  entitled  to  succeed  as  heir,  on  the  ground 
that  the  maternal  Uncle  of  a  Father  was  not  expressly 
mentioned  in  the  passage  above-mentioned. 

It  appeared  from  the  evidence,  that  on  the  death 
of  Woopendro  Chunder  Roy^  the  Appellant  claimed 
to  succeed  to  the  inheritance,  according  to  the  law  re- 
ceived in  the  Benares  School,  as  standing  in  the  rela- 
tion to  the  deceased  of  Father's  maternal  Uncle,  and 
as  such,  being  the  nearest  male  relative,  he  performed 
the  Stradh^  or  funeral  ceremonies  of  the  deceased  as 
next  heir,  and  obtained  possession  of  the  zemindary. 

The  Appellant's  degree  of  relationship  was  ad- 
mitted by  the   Government,   the  Board  of  Kevenue 

{a)  Mitacshara,  ch.  II.  sec.  6.  Translated  by  Colelrooke  in  his 
Treatise  on  Inheritance,  p.  352. 
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having,  upon  an   application  for  mutation  of  names,        1868. 
recognized  bis   title   to  possession,   and  recorded  his    Gridhari 
name  as  proprietor  of  the  zemindary  in  the  Collector's      ^^^ 
Books,  and  it  appeared  that  he  had  continued  to  pay  The  Bengal 
the  Government  revenue  assessed  upon  the  zemindar y 
from  that  time  until  the  institution  of  the  suit  which 
led  to  this  appeal.     There  were  two   other  Claimants 
to  the  succession,  named  Sohim  Loll  Lall  and  Mohun 
Lall^  who    represented    themselves    to    be    maternal 
Grandmother's  Sister's  Sons.    The  spiritual  preceptor 
of  the  deceased  also  set  up  a  title  as  heir. 

The  suit  was  in  the  nature  of  an  action  of  ejectment. 
By  the  plaint  the  Government  claimed  possession 
from  the  Appellant  of  the  immoveable  estate  and 
moveable  property  of  Woopendro  Ghunder  Roy  as  an 
escheat,  on  the  ground  of  the  deceased  having  died 
without  heirs,  and  stated,  that  there  was  no  other 
means  than  by  such  suit  to  obtain  possession,  as  the 
Appellant,  claiming  as  the  maternal  Uncle  of  Ram 
Chunder  Roy^  the  Father  of  the  deceased,  held  and 
kept  possession  of  the  property  under  that  title. 

The  Appellant  by  his  answer  insisted,  that  the 
zemindary  and  other  property  could  not  escheat  while 
there  were  heirs  in  existence ;  that  he  and  his  adopted 
Son  were  legally  entitled  as  heirs  of  the  deceased,  and 
submitted,  that  even  if  it  were  not  so,  Government 
was  estopped  from  disputing  his  right  by  the  recog- 
nition of  his  title  as  before  stated. 

There  was  evidence,  that  the  religious  ceremonies 
of   the  Family    were    performed    according    to    tha 
Mitacshara  and  the  Viromifrodaya  Shastras, 

By  the  decree  of  Mr.  F,  C,  Fowle^  the  Judge  of  the 
Zillah  Rungpore^  dated  the  28th  of  Septemher,  1864, 
it  was  decided  that,  according  to  general  rule  of  law, 
the  onus  of  proving  a  failure  of  heirs  of    Woopendro 
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1868.  Chiinder    Roy^   deceasedj    the    late    proprietor,  and    a 

G.^iDHARi  consequent  vacant  possession,  lay  on  the  Government, 

^^^^    ^^  as  claiming  the  property  under  an  escheat  from  failure 

The  :pEiTGAL  of  heirs,  and  that  their  title  could  not  arise  while  there 

Government.  ' 

was  any  person  entitled  to  succeed  by  consanguinity 
to  the  deoeased  ;  that,  it  being  admitted  on  the  plead- 
ings, that  the  Appellant  was  the  grand -Uncle  o{ 
Woopench'o  CJmnder  Roy^  and  as  the  order  of  success- 
sion  laid  down  in  the  before  set  out  passage  of  the 
Mitacshara  was  entirely  based  on,  and  governed  by 
affinity  or  consanguinity,  the  Appellant  was,  according 
to  the  spirit  of  the  text  of  the  Mitacshara^  to  be 
considered  the  next  heir  of  the  deceased,  and  as  such, 
legally  entitled  to  hold  possession  of  the  property  : 
and  the  decree  accordingly  disniissed  the  suit  of  the 
Government,  with  costs. 

There  was  an  appeal  from  this  decree  to  the  High 
Court  at  Calcutta^  and  that  Court,  consisting  of 
Messrs.  C.  B,  Trevor  and  G,  Gamphell^  by  their 
judgment,  dated  the  30th  of  August^  1865,  reversed 
the  decree  of  the  ZillaJi  Judge,  deciding  against 
the  Appellant's  title  as  heir  in  succession,  on  the 
ground  of  the  omission  from  the  passage  in  the  Mitac- 
shara of  the  name  of  the  Father's  maternal  TJncleo 
The  Judges  of  the  High  Court,  in  delivering  judg- 
ment, admitted,  that  there  was  no  decision  of  the 
Courts  on  the  point  in  question.  They  referred, 
however,  to  the  following  authorities,  regarding  a 
Sister's  Son  and  a  Brother's  Daugeter's  Son,  who 
were  admitted  to  be  Sapindas  in  the  sense  used  in  the 
Mitacshara^  and  Bandhoos  also,  as  applicable  to  the 
question  at  issue,  Nagalinga  Pillai  v.  Vardilinga 
Fillai  (Dec.  of  Sud.  Court,  ISGO,  p.  245) ;  Doe  Dem 
Kalammal  v.  Kurppas  (1  Mad.  High  Court  Eeps.  p. 8 5 
to  91) ;  Choice  LallY.  Goordi/al(Uei^,  of  the  Sud.  Dew. 
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Ad.  (N.W.P.)  for  March,  1865,  p.  200) ;  Kias  Koomar         ^808. 
T.  Aguncl  Jloy  (7  Sel.  Eeps.  p.  37  to  40) ;  Jotvahir  Ra-    Gridhari 
hoor  V.  Mussamat  Koilassee  (1  Weekly  Rep.  74) ;  Bis-    ^^^^^/^^y 
sumhhur  Sahoo  v.  Bhyriih  Sahoo  (Les^al  Eemembrancer  ^^^^  ^enCtal. 

^  "  GOYEKNMENT, 

for  1864,  pp.  168,  169);  Jmnun  Bibee  v.  Miissumat 
Golah  Dehee  (1  Agra  Law  Journ.  17).  The  High 
Court,  by  its  judgment,  reversed  the  decree  of  the 
Zillah  Court,  and  decreed  possession  of  the  property 
to  the  Government  as  an  escheat,  on  an  entire 
failure  of  legal  heirs. 

Sir  E.  Palmer^  QX'.,  and  Mr.  Leith^  (with 
whom  was  Mr.  E,  P.  Wood,)  for  the  Ap-^ 
pellant,  and 

Mr.  Forsyth^  Q.  C,  and  Mr.  Merivale^  for  the 
Bengal  Government, 

On  the  opening  of  the  appeal  a  preliminary  objec- 
tion was  taken  by  the  Appellant  to  the  right  of  the 
Government  to  sue.  It  was  submitted,  that  the 
suit  being  in  the  nature  of  ejectment,  the  onus  was 
upon  the  Government,  to  establish  a  clear  title  by 
escheat  by  showing  an  entire  failure  of  legal  heirs  of 
the-  late  Woopendro  Chunder  Roy^  ihe  Zemindar  last 
seised,  according  to  Hindoo  Law,  and  a,  consequent 
vacant  succession,  which,  it  was  contended,  the  Go- 
vernment failed  to  do,  and  was  not  entitled  to  rely 
on  the  weakness  of  the  title  of  the  Appellant,  who  . 
had  been  put  in  possession  by  the  Government. 

The  Lord  Chief  Baron  :  In  this  country  in  a  Writ 
of  instrusion,  or  Ejectment,  the  Crown  must,  to  take 
lands  by  escheat,  prove  that  there  was  an  entire  failure 
of  heirs,  and  so  also  a  Lord  of  a  Manor  with  respect 
to  Copyholds  on  the  death  of  a  Tenant  without  heirs,, 
^nd  cannot  rely  upon  the  want  of  title  of  the  party 
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1868.        in  possession.     The  Government   must   show    a   good 

Gridhari    title.     Here  they  have  shown  none. 

Lall  xoy  Yqy  the  Bengal  Government  it  was  contended,  first, 
The  Bengal  that  .by  the  Hindoo  Law,  the  Appellant,  the  maternal 
Uncle  01  the  Father  of  the  party  last  seised,  had  no 
title  as  heir,  and  that  the  Gov^ernment  was  not  bound 
to  prove  a  negative  that  there  were  no  heirs  ;  and 
secondly,  that  there  were  other  parties  claiming  as 
heirs,  citing  IVie  Collector  of  MasuUpata?n  v.  Cavalf 
Vencata  NafTainapah  (a).  [Sir  Lawrence  Peel :  The 
Crown  has  not  under  the  Statute,  2 1st  &  22nd  Vict, 
c.  106,  transferring  the  Goyernment  of  India  to  the 
Crown,  a  higher  title  than  the  late  East  India  Com^ 
pany  had.  If  the  East  India  Company  had  claimed 
lands  upon  the  ground  of  the  extinction  of  the  imme- 
diate tenantry,  they  must  have  proved  their  title  in 
the  same  manner  as  a  party  claiming  under  a  remote 
remainder  would  have  to  prove  extinction  of  the 
previous  heirs.  There  appears  to  be  other  parties 
who  are  entitled.]  A  judgment  against  the  Appellant 
would  not  operate  as  a  bar  to  a  party  who  claimed, 
showinof  a  title  as  heir.  It  is  admitted  that  the 
Government  had  not  given  afiirmative  evidence  of  the 
non-existence  of  heirs. 

Lord  Komilly  : — - 

Their  Lordships  wish  to  ask  the  Appellant's 
Counsel,  whether  they  have  anything  to  say  to  the 
judgment  they  are  prepared  to  pronounce,  namely, 
that  without  deciding  the  rights  of  the  parties,  to 
dismiss  the  appeal  from  the  Zillah  Court  and  to 
reverse  the  judgment  of  the  High  Court  at  Calcutta^ 
liberty  being  given  to.  the  Eespondent  to  institute 
fresh  proceedings  for  the  purpose  establishing  the 
right  of  the  Crown  by  escheat. 

(a)  8  Moore's  Ind.  App.  Cases,  500. 
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Sir  E.  Pdhner  declined   to  accede  to   the  proposed 


1868. 


.ludgment,   aud  claimed    ttie  ri^ht  to  be  heard    on    Gridhari 
\  .  Lall  Koy 

the  merits.  v. 

Upon  the  question,  whether  by  the  Hindoo  law  go^^^nm^n^*^ 
received  in  the  Benares  School,  the  Appellant,  as 
Father's  maternal  Uncle,  was  entitled  as  a  Bandhoo  to 
succeed  as  heir  to  Woopendro  GJiunder  Boij^  in  prefer- 
ence to  the  claim  of  the  Crown  by  escheat ;  the  follow- 
ing authorities  were  cited :  The  Mitacshara  (Trans. 
by  CokhrooJce)j  ch.  II.  sec.  vi. ;  Stokes^  *^  Hindoo 
Law,"    p.     448;    The    Viroynitrodaya   {a))    Stohes^ 

• 

(a)  The  passage  quoted  from  ilie  Viromitrodmja,  p.  i209,is  trans- 
lated in  Mr.JusticeI?rty/^y's  judgnient,in  the  case  oiAmreto  Kumari 
t.  Luhhynarayan  Chulcerhutty  (9  Sevestre's  Sel.  Cases,  547-552), 
as  follows  : — '^  In  default  of  Samanodalcas,  Bandhoos  (cognates)  are 
Keirs.  Cognates  are  of  threekinds, — related  to  tlie  person  himself, 
to  his  Father,  or  to  his  Mother.  According  to  the  following  text: 
^The  Sons  of  his  own  Father's  Sister,the  Sons  of  his  own  Mothers 
Sister, and  the  Sons  of  his  maternal  Uncle,  must  be  considered  aS 
his  own  cognate  kindred.  The  Scfns  of  his  Father's  paternal  Aunt, 
theSons  of  his  Father's  maternal  Aunt,and  theSons  of  hisFather'S 
maternal  Uncle,  must  be  deemed  his  Father's  cognate  kindred. 
The  Sons  of  his  Mother's  paternal  Aunt, the  sons  of  his  Mother's 
maternal  Aunt,  and  the  Sons  of  his  Mother's  maternal  Uncle, 
must  be  reckoned  his  Mother's  cognate  kindred.  Then,  by 
reason  of  near  affinity,  the  cognate  kindred  of  the  deceased 
himself,  in  the  first  instance  ;  then  the  Father's  cognate  kindred, 
and  next  his  Mother's  cognate  kindred,  succeed.'  This  is  the  order 
of  succession.  In  the  text  of  Menu :  '  Theri  the  distant  kinsman 
shall  be  the  heir,  or  the  spiritual  preceptor,  or  the  pupil ;'  the  term 
SaJculya  comprehends  the  persons  descended  from  the  same  family 
(Sayatra),  and  the  kinsman  allied  by  common  libation  of  water 
{^amanodaka) ;  the  maternal  Uncles  and  the  rest ;  and  the  three 
kinds  of  cognates.  The  term  cognate  \Bandhoos)  in  the  text  of 
Jageeskwara  or  Jagyavalkya  must  comprehend  also  the  maternal 
Uncles,  and  the  rest ;  otherwise  the  maternal  Uncles  and  the  rest 
would  be  omitted,  and  their  Sons  would  be  entitled  to  inherit  and 
not  they  themselves,  though  nearer  in  the  degree  of  affinity.  A 
^^^.trine  highly  objectionable." 
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1868. 

Gridhari 
La.ll  Roy 

The  Bengal 

tSoVERNMENT. 


^'  Hindu    Law,"   pp.    176-8  ;      The  Baya-Bhaga^^ 
ch.  XI.  sec.  vi.  pi.  12  ;  Stakes'  "Hindu  Law,"  p.  346, 
The  Daya-Krama-Sangraha^   ch.  IT.  sec.  vi  ; 


352-3 

Stokes' 
Law," 


"Hindu  Law," 


p.  499  ;  Strangers  "  Hindu 
Yol.  L,  pp.  147-8,  317  [2nd  Ed.];  BattaJca 
Mimansa  of  Nanda  Pandita^  sec.  II.  p.  29  (Trans,  by 
Sunderland)]  Morleyh  Dig.,  Vol.  I.  Pref.  ccxxi.;  El- 
berling  on  Inheritance,  pp.  81,  2,  3  ;  and  an  English 
translation  of  the  principal  maxims  of  Mitacsliara 
GruntJioo    (a);    Amreto    Kumari    v.     Lukhynarayan 

{a)  This  document,  clfiscribed  as  an  English  translation  of  the 
principal  maxims  of  the  Mit'^wshara  Gyunthoo,wsiS  put  in  evidence 
by  the  Defendant,  and  received  and  acted  upon  by  the  Courts  in 
India  and  on  appeal.  As  it  differs  in  some  respects  from  the 
translaton  by  Golehroohe,  it  is  set  out  entire  : — 

"  The  Wife  aiid  the  Daughters  also,  both  Parents,  Brothers 
likewise,and  their  Sons, gentiles, a  pupil,  and  fellow-student.  On 
failure  of  the  first  among  these,  the  next  in  order  is  indeed  .heir  to 
the  estate  of  one  who  departed  for  heaven  (died),  leaving  no  mal6 
issue.  This  rule  extends  to  all  persons  and  classes.  See  Cole- 
hroolce's  'Translation  of  the  Mitacsliara,^  ch.  II.  sec.  i.  pi.  1.  p. 324.) 

''  On  failure  of  gentiles,  the  cognates  ifiandhoos)  are  heirs. 
Cognates  are  of  three  kinds, — related  to  the  person  himself,  to  his 
Father,  or  to  his  Mother,  as  is  declared  by  the  following  text : — 
'The  Sons  of  his  own  Father's  Sister,  the  Sons  of  his  own  Mother's 
Sister,  and  the  Sons  of  his  own  maternal  Uncle  must  be  con- 
sidered as  his  own  cognate  kindred.  The  Sons' of  his  Father's 
paternal  Aunt,  the  Soiis  of  his  Father's  maternal  Aunt,  and  the 
Sons  of  his  Father's  maternal  Uncle,  must  be  deemed  his  Father's 
cognate  kindred.  The  Sons  of  his  Mother's  paternal  Aunt,  the 
Sons  of  his  Mother's  materal  Aunt,  and  the  Sons  of  his  Mother's 
maternalUncle,mustbe  reckoned  his  Mother's  cognate  kindred.' — 
(Qolehroohe' s  '  Translation  of  the  Mitaeshara,''  ch.  II.  sec.  vi.  pi.  1. 
p.  352.) 

' '  Here,  by  reason  of  near  affinity,  the  cognate  kindred  (of  the 
deceased  himself)  are  his  successors,  in  the  first  instance  ;  on  the 
failure  of  them, his  Father's  cognate  kindred;  in  default  of  them, his 
Mother's  cognate  kindred.  This  is  the  order  of  succession.  (Trans- 
lation of  the  annexed  passage  of  the  Virom'itrodaij a, qo^iq^  from  the 
Book  which  is  in  the  library  of  the  Government  Sanscrit  College.) 
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Ghuhurhuttij  {(t\  referring  to  a  passage  iw  tlie   MilAc-        isfis. 

shard  {b)  not  translated  by  ColehrooJcc  ;    The  GoUector    Giudhari 

*'  The  torm  Sahihja  (distant  kiusman)   used  in  the  following     Lall  Eoy 
text  of  Menu,, — *■  Then  the  distant  kinsman  shall  be  the  heir,  or  rp^^  Bkngai. 
spiritual    preceptor,    or   the   pnpil,'    comprehends   the   persons   Government. 
descended   from   the   same    ancient  sage   {Sa  Gittra),   and  tlio 
kinsmen,  allied  by  common  libation  of  water;  the  maternal  Uncles 
and  tlie  rest,  and  the  three  kinds  of  cognates.    The  term  '  cognate* 
(Bandhoo)  in  the  text  of  Jagishivara   or  Janavalkya,  must  compre- 
hend also  the  maternal  Uncles  and  the  rest;  otherwise  the  mater- 
nal Uncles  and  the  rest  would  be  omitted,  and  their  Sons  would 
be  entitled  to  inherit,  and  then  they  tliemselves,   though  nearer 
in  the  degree  of  affinity  ;  a  doctrine  highly  objectionable. —  Viro- 
mitroddya.     (Translation  of  tlie  annexed  passage  of  the  Viromitro- 
ddya,    copied   from    the   Book  which   is  in  tlie  library  of   the   . 
Government  Sanscrit  College.) 
'  ^  Therefore,  the  summary  of  the  above-mentioned  heirs  is  this:  — 
First,  the  Son  ;  on  failure  of  him,  the  Grandson  ;  in  his  absence, 
the   Grandson's  Son  ;   on  failure  of  him,  a  chaste  wife  ;   in  her 
default,   the  Daughters  ;- in  their  absence,  the  Mother  ;    in  her 
default,  the  Father  ;  and  in  his  default,  the  Daughter's  Son  ;  and 
in  default  of  hira,  the  Brother  ;  in  his  default,  the  Brother's  Son  ; 
and  on  his  death,   the  nearest  kinsmen  ;  in  default  of  them,   the 
remotest  kindred,  according  to  their  order  ;  in  default  of  all  these, 
the  nearest  Saladya ;  on  failure  of  them,  the  remotest   Sahdya ; 
in  their  absence,  maternal  Uncles  and  others. 

*'  But  on  failure  of  all  these  heirs,  the  King  inherits,  except  the 
property  of  a  Brahmana,  which  goes  to  another  Brahmana. — Vi- 
vada  Cliinta  Chintamoni. — (  Vide  Baloo  Prossomio  Coomar  Tagore's 
translation  of  the  Vivada  Chiiitamani,  p.  299.) 

**  A  true  translation  of  the  annexed  Sanscrit  paper. 
*'  (Signed)     Shame,  Churn  Sircar, 
^'  Chief  Interpreter  and  Translator,  High  Court." 

(a)     9  Sevestre's  Reps,  of  Select  Cases,  547. 

{h)  This  passage  was  as  follows  :  '^  When  one  having  gone  to  a 
Foreign  country'-  dies,  let  the  descendants,  cognates  (Bandhoos), 
gentiles,  or  his  companions  take  the  goods.  In  their  default,  the 
King.  When  of  those  who  are  associated  in  trade,  any  one, having 
gone  to  a  Foreign  country  dies,  then  his  share  shall  be  taken  by  his 
heirs,  i.e.  the  Son  and  other  descendants,  cognates,  Bondhava,  i.e. 
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1868.  of  Masiilijyatam  \.  Gavaly   Veneata  Narainapah  (o)  i 

GKiDTr\Ri  The     Collector    of    Madm^a    v,     Mootloo    Ramalingct 

Lall    oy  ^athupatky    (b) ;     Venayeck    Ammdrow    v.    Liixiimee- 

TiiE  Brngal  jjaee  ic) :   Naqalinqa  Pillia  v.    VmxUlmqa  Fillia  (d)  i 

Government.      ci      ■         r^  '  r^.  /  . 

Surja    Kuman   v.    Gaudkrap    Singh  [e) ;    and   Lakhi 
Priga  v,  Bhavirah  Chandra  Ckandhivri  (/), 

Their  Lordships  reserved  the  consideration  of  their 
1868.        judgment,  which  was  now   pronounced,  as  follows,  by 

The  Eight  Hon.  Sir  James  W.  Colvile. 

The  facts  on  which  the  determination  of  this  appeal 
depends  are  few  and  undisputed.  Woopendro  Chunder 
Roy^  the  owner  of  the  zenundary  and  other  property 
in  dispute,  died  on  the  7th  of  August,  1860,  an  infant, 
and  unmarried.  He  was  of  a  family  which  had 
formerly  come  from  the  Upper  ProvinceSj  and,  though 
settled  in  Lower  Bengal,  where  the  zemindary  is 
situated,  is  admitted  to  have  retained  the  ceremonial 
and   other   law    of  its   original    habitat.      There-  is, 

the  Mother's  side  relatives,  tlie  maternal  Uncles  and  others,  the' 
GeD tiles,  i.e.  t^&Sapindas,  besides  the  Son  and  other  descendants, 
and  those  who  are  come,  i.e.  those  associated  in  trade  who  come 
from  a  Foreign  country.  In  their  diefault,  i.e.  in  default  of 
descendants,  &c.,  let  the  King  take.  By  the  wol^d  bcc,  (or)  [the" 
Sage]  shows  their  right  severally.  The  rule  as  to  the  order  con- 
tained in  [the  text]- the  Wife,  Daughtei*s,  &c.,  is  also  understood 
for  this  place.  The  necessity  for  the  text  is  to  exclude  the  Pnpil, 
the  fellow  Students,  tlie  Brahmin,  and  to  include  the  Trader." — 
{Mitucshard,  p.  322,  Ed.  1829.)  This  translation  is  taken  from- 
the  judgment  of  Mr.  Justice  Bayley,  in  the  case  of  Amreto  Kumari 
t.  Lul-Jiynarayan  ChuJiurliXtty,  9  Sevestre's  Sell  Cases,  p.  551, 

{(()  8  Moore's  Ind.  App.  Cases,  525. 

{h)  Ante,  p.  39'?. 

{(■)  9  Moore's  Ind.  App.  Cases.  520. 

{(l)  Dec.  of  Sudder  Court,  1860,  p.  245. 

{e).  6  Ben.  Sud.  Dew.  Ad.  Rep.  142. 

(./■)  5  Ben.  Sud,  Dew.  Ad.  Eep,  31^,^ 
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therefore,  no  dispute  that  any   question   touching   the        ^8G8. 
succession  to  Woojjendro  Ghtmdcr  Rofj  is  determinable     GiumiARi 
by  the  hiw  of  inheritance  current  at  Benares.  ^'^^^  ^^^ 

On  Woopcndro  CImnder  Eoi/^s  death  the  Appel-  The  Bengal 
iant,  as  the  nearest  male  relative  surviving  him,  per- 
formed his  Stradh^  claimed  his  property  as  heir,  and 
shortly  afterwards  applied  to  have  his  own  name  sub- 
stituted for  that  of  the  deceased  as  owner  of  the 
^emindary  on  the  Collector's  register.  He  is,  how- 
ever, but  a  remote  kinsmen  of  the  deceased,  being 
only  the  Brother  of  his  Grandmother  ex  parte  pa- 
iernd^  or,  to  use  the  phraseology  of  the  Mitaeshara^ 
his  Father's  maternal  Uncle.  And  accordingly,  at 
the  time  of  this  application  for  mutation  of  names, 
some  question,  whether  the  Appellant  was  entitled  to 
inherit,  and  whether  the  property  did  not  pass  for 
want  of  heirs  to  the  Crown,  w^as  raised.  Thereupon 
the  Board  of  Revenue  consulted  their  adviser,  the 
Legal  Remembrancer,  and  on  his  opinion,  fortified 
by  that  of  a  Pundit  which  he  had  procured  through 
the  Registrar  of  the  High  Court,  determined  to  re- 
cognize the  title  of  the  Appellant,  who  accordingly 
was  put  into  possession,  or  left  in  possession  of  the 
property,  recorded  as  proprietor  of  the  zemmdarij  in 
the  Collector's  Books,  and  continued  to  pay  the  Go- 
vernment revenue  assessed  upon  it  up  to  the  date  of 
the  institution  of  this  suit. 

In  1863,  the  Government  authorities  appear  to 
have  changed,  for  reasons  which  have  not  been  ex- 
plained, their  view  of  the  Appellant's  title  ;  and  on 
the  3rd  of  August  in  that  year  the  suit  out  of  which 
this  appeal  has  arisen  was  commenced  against  him 
in  the  name  of  the  Government  of  Bengal^  as  repre- 
.senting  the  Crown^  for   the  recovery   of  the  real  and 
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1868.       personal  property    of    Woopcndro     Chundcr    Roij^   on 

Gridhari    the  allegation,  that  upon  his  death  it  had  escheated, 
LvLL  KoY    f^^,  ^^^^^  ^f  ^^.^g^  ^^  ^j^g  Crown. 

The  Bengal      By  a  decree,   dated  the   28th   of  Sepfemhcr,  1864, 

Government.  ./  /  j.  i  t 

the  Zillah  Judge  dismissed  the  suit,  holding  that  the 
Government  was  not  entitled  to  oust  the  Appellant. 
The  precise  grounds  of  his  judgment  it  is  unnecessary 
to  examine. 

On  appeal  to  the  High  Court,  this  decision  was 
reversed  by  two  of  the  Judges  of  that  Court,  and  the 
present  appeal  has  been  preferred  against  their  decree. 

The  points  ruled  by  the  judguient  of  tlie  High 
Court  were, — 

First,  that  the  Government  was  not  estopped  by  the 
acts  of  its  Officers  in  1861,  when  the  Appellant  ap- 
plied for  and  obtained  the  mutation  of  names,  from 
bringing  this  suit. 

Second,  that  upon  the  true  construction  of  the  sec- 
tion in  the  Mitacshara^  which  Vvdll  be  hereafter  con- 
sidered, the  Appellant,  as  the  maternal  Uncle  of  the 
Father  of  the  deceased,  was  excluded  from  the  class 
of  Bandhoos  capable  of  inheriting ;  and  that  con- 
sequently, as  between  him  and  the  Government,  he 
had  no  title  to  the  property  sued  for. 

Upon  these  findings  the  Court  decreed,  that  the  Go- 
vernment should  obtain  possession  of  all  the  real  pro- 
perty admittedly  in  the  Appellant's  possession,  with  a 
certain  specified  exception,  but  that,  for  want  of  proof 
as  to  its  value,  their  claim  to  the  moveable  property 
should  be  dismissed  ;  and  the  judgment  then  proceeded 
as  follows  : — ^*  This  decree  of  the  Government  against 
Gridhari  is  final,  but  it  does  not  become  absolute  until 
the  claim  of  Sohun  Loll  Lull  and  Mohun  Lall^  who 
represent  themselves  to  be   maternal  Grandmother's 
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Sister's   Sons,  and  that  of   Ilarro  Bhoj'a   Misser,   the        ^^^^• 
spiritual  preceptor  of  the  deceased,  have  been  inquired     Gridhari 
into.     The  hist-named  person  has  filed  no  evidence,  but       "^^^^  ^^^^ 
his  claim  cannot  be  determined  until  that  of  So/mii  Lall  '^^^^^  Bengal 

GOVERNMKNT. 

and  Mohun  Lall  has  been  set  at  rest,  and  they  have 
filed  no  evidence  at  all.  They,  as  well  as  the  Acharjee^ 
or  spiritual  preceptor,  do  not  oppose  the  Defendant, 
GridharVs  claim,  but  only  prefer  a  claim  in  case  his 
is  declared  to  be  invalid  ;  and  if  they  prove  them- 
selves to  be  what  they  allege  that  they  are,  they  are 
undoubtedly  entitled  to  succeed  as  enumerated  Band" 
hoos.  The  case  must,  therefore,  be  remitted  to  the 
Judge,  with  instructions  that  he  will,  without  delay, 
take  up  the  case,  and  call  on  these  parties  and  any 
others  who  may  appear  to  claim  the  property  of  the 
deceased  minor,  within  a  reasonable  time  to  file  their 
evidence.  He  will  then  examine  it  thoroughly,  and, 
guided  by  his  estimate  of  it,  and  by  Hindoo  Law,  ho 
will  either  confirm  the  present  Order  in  favour  of 
Government  as  against  them  also,  or  pass  in  their 
favour  whatever  decree  the  law  of  the  case  seems  to 
require." 

The  able  arguments  before  this  Committee  have 
been  principally  addressed  to  the  question  raised  by 
the  second  of  the  above  findings,  viz.  whether  under 
the  law  current  at  Benares  the  Appellant  has  not  a 
title  to  inherit  the  property  preferable  to  the  claim  of 
the  Government  by  escheat ;  and  that  question  their 
Lordships  will  first  consider. 

Its  determination  will  ultimately  be  found  to  depend 
on  the  construction  to  be  given  to  the  first  article  of 
the  sixth  section  of  the  second  chapter  of  the  Mildc- 
shard.  The  absolute  exclusion  of  the  Father's 
maternal  Uncle  from   the   list   of  possible   heirs,  for 
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1868.        which  the   Eespondent  coiiteuds,  can  rest  on  no  other 
GuiDHARi    ground. 
"^^y.   ^^         ^^^^-    Fors?jtJi^  indeed,   argued   strongly   against  the 
The  Bengal  npht  of  the  Appellant  to  inherit,  on  the  assumption 

Government.        ^  ^  ^       ,  '  \ 

tliat  he  was  not  entitled  to  offer  the  funeral  oblations. 
But    is    this    assumption    well    founded  ?     There     is 
evidence,    the  uncontradicted  evidence   of  the  family 
Priest  and  others,  that  the  Appellant  did,  in  point  of 
fact,  perform  the    Stradh  of    Woopendro   Chunder  iloij^ 
and  he  seems,  in  the  judgment  of   the  Priest,  properly 
to  have  performed  that  function  in  the  absence  of  any 
nearer  kinsman.     It  is,  however,  unnecessary  to  deter- 
mine whether  this  act  of  the  Appellant  was  regular  or 
not.     The  issue  in  this  case  is  not  between  two  com- 
peting kinsmen,  but  between  a  kinsman  of  the  deceased 
and  the  Crown.     Let  it  be  supposed,  for   the   sake  of 
argument,  that  the  nearest   existing  relative  of    Woo- 
pendro    Chunder  Hoy   at  the  time    of    his    death    had 
been,  not  the  Appellant  but  a  natural-born  Son  of   the 
Appellant.     It     is    admitted     that,  on    the     strictest 
interpretations  of  the  Mitdcshard^  such  a  person  is  a 
Bcmdhoo ;    that  the  three   classes  of    Bandhoos   must 
be  exhausted  before   the  King  can    take  for    want    of 
heirs ;  and,  therefore,  that  the  title  of  the  Appellant's 
Son  would    prevail   against    the   Crown.     Nov/,  such 
a   Band/wo  either  is  com  potent  to  perform  the   Stradh 
of  the  deceased,  offering  some  kind  of  funeral  oblation, 
or  he  is  not.     If  he  be  incompetent,  it  follows  that  his 
right  to  inherit  is  wholly  independent   of  the  doctrine 
of  ST^iritual  benefits  derivable  from  funeral  oblations, 
and  is    determined  solely  by  kinsmanship.     If  he  be 
competent,  it  follows  a  fortiori^  that  his  Father,  who 
would   have    been    one     degree    nearer  akin    to  the 
deceased,  would  also  have    been  competent ;    and  that 
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his  exclusion  from  the  line  of  inheritance,  if  it  exists,        1868. 
depends  upon  some  other  principle.  Gridhari 

It  is   impossible   to   read   the  second  chapter  of  the     ^^^^  ^^ 

Mitacshara  without  remarkini^  the    extreme  iealousy  The  Bengai, 

1-1  XT-  1-11  '      ^  0       ^  GoViiRNMEKT^ 

Avitn  wnicp  the  limdoo  law  regarded  the  right  oi  the 
King  to  take  on  a  failure  of  heirs.  The  seventh 
section  refuses  altogether  to  recognize  that  right 
where  the  property  was  that  of  a  Brahmin.  Ad- 
mitting it  as  to  the  property  of  the  other  castes  or 
elates,  it  expressly  s^riys,  ^'  if  there  be  no  relations  of 
the  deceased,  the  Preceptor,  or,  on  failure  of  him,  the 
Pupil ;"  and  again,  ^'  if  there  be  no  Pupil,  the  fellow- 
student  is  the  successor.''  It  thus  exhausts  the 
relatives  and  then  interposes  between  them  and  the 
King  three  classes  of  heirs  not  connected  with  the  de- 
ceased by  blood,  or  participation  in  funeral  oblations. 
The  title  of  the  I^ingis  afterwards  stated  in  pi.  6  affir- 
matively, thus,  ''  The  King,  and  not  a  Priest,  may  take 
the  estate  of  a  Cshatriya^  or  other  pei-son  oi  an  inferior 
tribe,  on  failure  of  heirs  down  to  the  fellow-student.'^ 
So  Menu  ordains  :  ''  But  the  wealth  of  the  other  classes j 
on  failure  of  all  (heirs),  the  King  may  take."  So  far, 
then,  the  law  would  seem'  to  be  clear  that  the  King 
cannot  take  the  property  to  the  prejudice  either  of  a 
maternal  Uncle,  or  a  maternal  Grand-uncle,  each  of 
whom  is  obviously  ''  a  relation"  of  the  deceased. 
What  grounds,  then,  does  the  sixth  section  afford  for 
the  hypothesis  that  these  two  relations  are  arbitrarily 
excluded  from  the  list  of  possible  heirs  ?  The  sixth 
section  begins  by  stating  broadly,  ''  On  failure  of 
gentiles,  the  Bandhoos  (rendered  by  Mr.  Calehrooke 
«  cognates')  are  heirs."  Much  has  been  said  about  thisr 
tvord  ''  Bandhoo:^  It  seems  (see  note  at  page  550  of 
CoUhroalce's   translation    of    the    Mitacshara)    to   te 
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1868         sometiQics  used  as  equivalent  to   '^  kinsmen^^  generally* 

Gridhaiit    But  in  this  particular  section    it    may  be  taken,  as 

'^^^,    ^^    defined  elsewhere  by  the  Milacshara  itself,  to  import 

The  i^ENaAL  kinsmen  sprinj^in^  from  a  different  family  (and  there- 

Government.  l        cj     o  .        ^ 

fore  opposed  to  ^'' gotraija''^  or  ^' gentiles")  and  con- 
nected by  funeral  oblations.  From  this  class  the  ma- 
ternal Uncle,  or  the  Father's  maternal  Uncle  (assuming 
their  connection  with  the  deceased  by  funeral  obla- 
tions) can  be  excluded  only  by  some  arbitrary  defi- 
nition. Such  a  definition  the  Respondents  contend 
is  found  in  the  passage  which  immediately  follows 
the  last  citation  from  the  Mtiacshara.  But  is  that 
necessarily  so  ?  The  Author  of  that  Treatise  goes  on 
to  state,  in  sec,  YL,  ''  Cognates  [Bandhoo)  are  of  three 
kinds ;  related  to  the  person  himself,  to  his  Father,  or 
to  his  Mother,  as  is  declared  by  the  following  text." 
And  then  follows,  as  a  quotation,  a  more  ancient  text, 
the  anthorship  of  v/hich  seems,  from  Mr.  Colehroohe' s 
note,  to  be  uncertain,  which  says,  '^  The  Sons  of  his 
own  Father's  Sister,  the  Sons  of  his  own  Mother's 
Sister,  and  the  Sons  of  his  own  maternal  Uncle,  must 
.  be  considered  as  his  own  cognate  kindred.  The 
Sons  of  his  Father's  paternal  Aunt,  the  Sons  of  his 
Father's  maternal  Aunt,  and  the  Sons  of  his  Father's 
maternal  Uncle,  must  be  deemed  his  Father's  cognate 
kindred.  The  Sons  of  his  Mother's  paternal  Aunt, 
the  Sons  of  his  Mother's  maternal  Aunt,  and  the  Sons 
of  his  Mother's  maternal  Uncle,  must  be  reckoned 
amongst  his  Mother's  cognate  kindred." 

This  subdivision  of  Bandhoos  into  three  classes  is 
possibly  a  consequence  of  that  part  of  the  defination 
already  referred  to,  which  treats  them  as  kinsmen 
connected  by  funeral  oblations.  It  may  be,  that  the 
Bdndhoos  of  the  parent,  though  connected  with  him 
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by  funeral   obligations,   would,  by  reason   of  remote-        i^^^'^- 

ness  of  kinsmanship,    not  be  so    connected   with  the     Ghtdhari 

Q  Lall  Roy 

Son. 

If,    for  the    determination    of  the  question  under    J"^  Bengal 

.  .  .  .  GOVERNMENTi 

consideration,  their  Lordships  were  confined  to  the 
four  corners  of  the  Mitacshara^  they  would  feel 
great  difficulty  in  inferring,  from  the  omission  of 
*'  the  maternal  Uncle"  and  *^  the  Father's  maternal 
Uncle"  from  the  persons  enumerated  in  this  text, 
that  either  of  those  relatives  is  incapable  of  taking 
by  inheritance  the  property  of  a  deceased  Hindoo 
in  preference  of  the  King.  Such  an  inference,  in 
the  teeth  of  the  passages  which  say  that  the  King 
can  take  only  if  there  be  no  relatives  of  the  de- 
ceased, seems  to  be  violent  and  unsound.  For  the 
text  does  not  purport  to  be  an  exhaustive  enumera= 
tion  of  all  Bandhoos  who  are  capable  of  inheriting, 
nor  is  it  cited  as  such,  or  for  that  purpose,  by  the 
Author  of  the  Mitacshara^ — it  is  used  simply  as  a 
proof  or  illustration  of  his  proposition,  that  there 
are  three  kinds  or  classes  of  Bandhoo ;  and  all  that 
he  states  further  upon  it  is,  the  order  in  which  the 
three  classes  take,  viz.,  that  the  Bandhoos  of  the 
deceased  himself  must  be  exhausted  before  any  of 
his  Father's  Bandhoos  can  take,  and  so  on. 

Again,  further  doubt  is  thrown  upon  the  theory 
of  exhaustive  enumeration  by  the  passage  of  the 
Uitacshara^  which  is  not  found  in  that  portion 
of  the  Treatise  which  was  translated  by  Cole- 
hrooJce^  but  has  been  translated  for  the  purposes  of 
this  suit,  and  is  stated  in  the  record  (a).  The 
general  effect  of  that  passage  is  to  introduce,  in 
the  case  of  a  Trader  dying  abroad,   a  new  class  of 

{a)  See  Ante  p.   156. 
VOL,  XII.  a  9. 
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1868.  remote  heirs,  viz.,  his  returning  co-traders.     But  this 

Gridhari  provision  is  preceded  by  an  enumeration  of  prefer- 

Lall  Roy  ^-j^^q  heirs,  which  includes  among  Bandhoos  the  ma- 

The  Bengal  ternal  Uncle.     Here,  then,   is  a  passage,   written  bv 

Government.  k     l^  c      ^        \t'  i  i  •  i  (T        •■  .    , 

the  Author  ot  the  Miticshara  himselr,  which  treats 
the  maternal  Uncle  as  capable  of  inheriting.  The 
learned  Judges  of  the  Court  below  meet  this  autho- 
rity by  suggesting  that  the  heirship  of  the  maternal 
Uncle,  as  well  as  that  of  the  co-trader,  may  be  ex- 
ceptional, and  confined  to  the  case  of  the  Trader 
dying  abroad.  Their  Lordships,  however,  cannot 
admit  the  reasonableness  of  this  hypothesis,  and  think 
that  even  on  the  Mitacshara  the  question  under  con- 
sideration is  at  least  uncertain.  That  question, 
however,  is  not  to  be  governed  by  the  Mitacshara 
alone.  Adhering  to  the  principles  which  this  Board 
lately  laid  down  in  the  case  of  The  Collector  of 
Madura  Y,  3Ioottoo  Ramalinga  Sathupathi/  (a),  their 
Lordships  have  no  doubt  that  the  Viromitrodaya^ 
which  by  Mr.  Colehroohe  and  others  is  stated  to  be  a 
Treatise  of  high  authority  at  Benares^  is  properly 
receivable  as  an  exposition  of  what  may  have  been 
left  doubtful  by  the  Mitacshara,  and  declaratory  of 
the  law  of  the  Benares  school. 

The  passage  cited  from  that  Commentary  in  the 

recordj  and  more  fully  in  Amreto  Kumari  v.  Lukhjn- 

aravan  ChuJcurhutty,  (9  Sevestre's  Eeports  of  Cases  in 

^igh  Court,  p.  552),   is   explicit.     After  stating 

lie  term  Sakulya,  or  distant  kinsman,   found  in 

i  of  Menu,  comprehends  the  three  kinds  of  cog- 

^le  commentator  goes  on  to   say, — ^^  The  term 

"•es  {Bandhoos)  in  the  text  of  Jagushivara,  or 

^Ikya^   must  comprehend   also   the   maternal 

{a)  Ante,  p.  397  &  138. 
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Uncles  and  the  rest,  otherwise  the  maternal  Uncles  i^^^. 
and  the  rest  would  be  omitted,  and  their  Sons  GfuDHARi 
would  be  entitled  to  inherit,  and  not  they  them-  ^^^^  ^^^ 
selves,  though  nearer  in  the  degree  of  affinity :  a  The  Bengal 
doctrine  highly  objectionable."  The  passage,  as 
translated  in  the  record,  has  '^  then  they  themselves'' 
in  place  of  ^'  not  they  themselves."  If  this  be 
the  correct  reading,  it  would  follow  that  even  if  the 
exclusion  of  the  maternal  Uncle  and  others  not 
mentioned  in  the  text  relied  upon  by  the  Eespondent 
from  the  list  of  Bandhoos  were  established,  they 
would  still,  as  relations,  be  heirs,  whose  title  would 
be  preferable  to  that  of  the  King.  But  the  passage 
on  either  view  of  it  declares  that  they  are  not  so 
excluded;  and  it  is,  therefore,  unnecessary  to  con- 
sider whether  the  title  of  any  remote  relation  who 
could  not  be  brought  within  the  category  of  Ban- 
dhooSj  or  other  class  of  heirs  specified  by  the 
Mitacshara  would  prevail  against  that  of  the  Crown. 
The  learned  Counsel  for  the  Eespondent  remarked 
that  this  passage  of  the  Viromitrodaya  goes  no 
further  than  to  affirm  the  right  of  a  maternal  Uncle, 
and  that  it  says  nothing  of  a  maternal  Grand-uncle. 
But  to  say  nothing  of  the  use  of  the  term  ^^and  the 
rest,"  the  text  is  at  least  an  authority  for  the  pro- 
position that  a  maternal  Uncle  is  a  Bandhoo,  The 
maternal  Uncle  of  the  Father  is,  therefore,  a  Bandhoo 
of  the  Father,  and  it  is  admitted  that,  failing  the 
BandJiGos  of  the  deceased,  the  Bandhoos  of  the 
Father  are  entitled  to  inherit. 

This  view  of  the  law  is  confirmed  by  the  majo- 
rity of  the  consulted  Pundits]  it  seems  also  to. 
make  the   law   of   the  Benares  school   consistent   on 
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1868.        the  point  in   question    with   that  of    Bengal]  and  the 

Ctridhari     concurrence  of   opinions  of  Mitra-misra^  the    Author 

Lall  Roy     ^|    ^^^q    Viromitvodayaj   with     Jimuta      Vahana^    the 

The  Bengal   author    of    the    Daya    Bhaga^    is     not    unimportant, 

since     they    are    stated    by     Mr.    Colehrooke     (Pref. 

p.  viii.)  to  differ   on  almost    every    disputed  point    of 

Hindoo  law. 

Their  Lordships  do  not  think  it  necessary  to 
consider  at  any  length  the  decided  cases  which  are 
cited  in  the  judgment  under  review.  It  is  ad- 
mitted that  there  is  no  case  precisely  in  point ; 
and  the  authority  of  those  cited,  in  so  far  as  they 
go  to  support  the  theory  that  the  enumeration  of 
Bandhoo^  in  the  text  quoted  in  the  Mitaeshara^  is 
to  be  taken  as  exhaustive,  has  been  shaken,  if  not 
altogether  overruled,  by  the  decision  which,  we  are 
informed,  has  been  recently  passed  by  the  High 
Court  of  Bengal  in  the  case  of  Amreto  Kumari 
V.  Luhhynarayan  ChukurhuUy  (7  Sevestre,  Sel.  Cases, 
547).  The  question  under  consideration  must,  there- 
fore, be  held  to  be  an  open  one  even  in  the 
Courts  of  India. 

Their  Lordships,  then,  have  come  to  the  conclu- 
sion that,  according  to  the  law  by  which  this  case 
is  to  be  governed,  the  Appellant  was  capable  of 
inheriting  the  property  in  dispute,  and  that  his 
title  thereto  is  preferable  to  that  of  the  Crown; 
and  therefore,  without  adopting  the  reasons  given 
for  his  judgment,  they  think  that  the  ZilloJi  Judge 
did  right  in  dismissing  the  suit.  This  conclusion 
necessarily  disposes  of  this  appeal.  Their  Lord- 
ships, however,  deem  it  right  to  add  that,  even 
had    they   agreed    with   the   learned   Judges  of  the 
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Hisli   Court  in  their  view  of   tke  law  of  inlieritaiice,  J 8^8. 

they  could  not  have  concurred  in  the  decree  under  GunmATir 
appeal.  Their  Lordships  do  not  impugn  the  cor-  T.allHoy 
rectnesss  of  the  conclusion   to  which  b^th  the   Courts  The  "Bkngal. 

-      ,  ,  .  .  ^       ,^  I^  ^        GOVERNMENT.. 

below    came   on   the   question,   whether  the  proceed- 
ings in  1861   estopped    the  Government   from  bring- 
ing this    suit.     But  the    effect   of    these  proceedings 
was    to    determine,    if    it    were    previously  doubtful, 
the    fact   of    possession.     The  Eespondent,   therefore, 
was  in   the  position  of  a  Plaintiff   in  an  ordinary  suit 
in   the    nature    of  an    ejectment.       The    Government 
could  only  recover  by  the  strength  of  their  own  title. 
Accordiugly,   it  lay   upon  the   Plaintiff  to  prove,  at 
least    prima    facie^    that     Woojjendro     Chunder    Boi/ 
died    without    heirs  ;    and,    on    the    other   hand,  the 
Appellant   was   entitled   to  defend  his  possession  not 
only  by  proof  of  his  own  title,  but  by  settiog  up  any 
Jns   tertii  that  might   exist.     By  an  alternative  plea 
he  did   set  up   such  a  bar  to  the  Eespondent's  suit ; 
and    the  title    of   those    persons  who,    he   says,  are, 
failing    himself,    the    heirs    to     WoojJendro  Chunder 
Lloy^    has   never   yet   been    determined.     The  decree 
under  appeal  would  remit   the  cause  to  the  Judge 
in  order   to    allow   those   persons    who,  according  to 
the  practice  in  India.,   have   intervened  as  Objectors, 
to    litigate    their    title    with    Government,    casting, 
apparently,  the   burden    of   proof  on   them.     But  it 
seems  to  deprive  the  Appellant  of  his   right  to  de- 
fend  his  possession,   on   the  ground   of  an  existing 
jus  tertii. 

It  is  unnecessary,  however,  to  say  more  on  this^ 
point,  since  the  conclusion  to  which  their  Lordships 
have  come  on  the  Appellant's  own  title  obliges 
them  humbly  to  recommend  to   Her  Majesty,   that 
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Gridhari 
Lall  Roy 

V. 

The  Bengal 

Government. 


the  decree  of  the  High  Court  be  reversed,  and  that 

iu  lieu  thereof  it  be  ordered,  that  the  appeal  to  the 

High  Court   from  the    decree    of  the    Zillah   Judge 

be    dismissed    with    costs.      The  Eespondent    must 
pay  the  costs  of  this  appeal. 


Sbeemutty  Dosse  akd  others 


Appellants^ 


AND 


Eanee  Lalunmonee  and  others     -     -   Respondents, 

On  appeal  from  the  High  Court  of  Judicature 
at  Calcutta » 


% 


XHIS  suit,  in  the  nature  of  an  action  of  ejectment, 
was  brought  to  oust  the  Appellant,  Sreemutty  Dossee^ 
from  possession  of  a  portion  of  alluvial  land. 

The  suit  was  instituted  in  the  Zillah  Civil  Court  of 
the  Twenty-four  Pergunnahs  by  Jogendrochimder 
Roy  J  the  Husband  of  the  Kespondent,  Ranee  Lalun- 
monee^   and  his    Brother,    Promoochunder    Roy,    the 

^'Present: — Members  of  the  Judicial  Committee — The  Riglit 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  Sir  James  William 
Colvile,   and  the  Eight  Hon.  Sir  Joseph  Napier,  Bart. 

Assessor  : — The  Eight  Hon.  Sir  Lawrence  Peel. 


19th  Feb., 
1869. 

Where  a 
Defendant 
has  by  his 
answer  put 
his  defence 
uj)on  a  cer- 
tain ground, 
and  i  sues  for 
trial  are 
framed  by  the 
Court  to  meet 
the  case  so 
pleaded,  the 
Judicial 
Committee, 
as  the  final 

Court  of  appeal,  will  not  determine  the  appeal  upon  any  other  issues 
or  grounds,  which  haye  not  been  taken  or  considered  in  the  Courts 
below, 
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Sons  and  heirs    of  one   Hurrishchunder   Rojj^   as  the        i^'^^^^- 
Zemindars  of  a  ten  annas  share  of   Kismut  Pergunnah   Sreemutty 
MaJiomiidinapoor   against   the   Appellants    and  Ram-      ^^®f^^ 
Icoomar    Doss    and    Issiirchunder    Santra,    to    obtain       Ranee 
possession  of  fifty-six  hcegahs  of  chur  or  alluvial  land, 
which  they  alleged  formed  a  portion  of  a  still  larger 
quantity  of  chur  resumed  by  Government  for  revenue 
purposes,  and  which  had    been  permanently  settled 
with  them  as  being  within  their  zemindar y^   and  of 
which  they  alleged  they  had  been  forcibly  dispossessed 
by  the  Appellants,  and  also    for  mesne  profits   with 
interest. 

The  question  raised  by  the  suit  and  upon  the 
appeal  was  the  identity  of  these  fifty-six  hcegahs.  The 
material  issue  recorded  by  the  Principal  Sudder 
Ameen  was,  whether  these  hcegahs  were  included  in 
the  permanently  settled  chur  of  Ramkristoporc  be- 
longing to  the  Eespondents,  or  were  part  of  a  garden 
belonging  to  Sreenath  MuUich,  and  afterwards  pur- 
chased by  the  Appellant,  Srcemutig  JDossec,  at  a  sale 
under  a  decree  of  the  late  Supreme  Court  at  Calcutta, 
Both  Courts  in  India  decreed  possession  to  the  Ee- 
spondents. It  was  from  the  judgment  of  affirmance 
by  the  High  Court  at  Calcutta  that  the  present 
appeal  was  brought. 

Mr.  Field,  Q.C.,  and  Mr.   Leith,   for  the   Appel- 
lants, 

Contended,  that  the  Eespondents'  right  to  recover 
possession  of  the  alluvial  land,  depended  on  their  es- 
tablishing by  evidence  their  proprietary  right  that  the 
land  was  an  accretion  and  annexed  to  their  Mouzdh 
RamkristoporCj  which  fact  they  insisted,  the  Ee- 
spondents had  failed  to  prove. 
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isr>9.  Sir  11.  Palmer,  Q.C.,  and  Mr,    Gainsford  Bruce^ 

Sii^omrrTY  for  the  Ecspondents,  were  not  called  upon. 

DoSSliE 

^-  Judgment  was  delivered  by 

The  suit  out  of  which  this  appeal  arises  was  brought 
by  the  Respondents,  or  those  whom  they  represent, 
to  recover  possession  of  the  land  in  question  from  the 
principal  Defendant,  whose  title  to  it  is  founded  on  a 
purchase  of  some  property  formerly  belonging  to  a 
family  of  the  name  of  Mullick,  which  was  mortgaged 
to  Muttyloll  Seal,  and  sold  under  a  decree  of  the 
late  Supreme  Court. 

It  is  perfectly  clear,  and,  indeed,  it  has  been  fairly 
admitted  at  the  Bar,  tliat  one  principal  question,  if 
not  the  only  question  tried  in  the  Courts  below,  and 
on  which  both  Courts  have  found  in  favour  of  the 
Respondents,  was,  whether  the  alluvial  land,  which  is 
the  subject  of  the  suit,  had  been  the  subject  of  certain 
revenue  proceedings  under  Bengal  Regulation  II.  of 
1819  for  the  resumption  and  assessment  of  some 
alluvial  land,  in  which  a  final  decision  was  passed  in 
the  year  1833,  or  whether,  on  the  other  hand,  they 
were  part  of  certain  Lalchlraj  lands  forming  part  of 
the  mortgaged  property,  and  which,  having  been  the 
subject  of  their  resumption  proceedings,  had  been 
decreed  to  be  LaJdiinij  lands  belonging  to  the  Mul- 
licks  ? 

The  principal  question,  therefore,  which  was  tried, 
was  a  question  of  identity  of  parcels,  and  it  is  difficult 
to  conceive  a  question  which,  having  been  very  care- 
fully tried  and  determined  on  the  banks  of  the  Hooghj, 
is  less  proper  to  be    retried    on    the    banks    of    the 
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Thames.  That  seems  to  have  been  the  feeling  of  the  ^J^^^ 
learned  Counsel  for  the  Appellants,  who  have  very  Srekmtjtty 
candidly  abandoned  any  attempt    tojshake  the  con-  ^;. 

current  iudcrment  of  the  Courts  below  upon  that  point.  ^  Ranei: 
They  have,  however,  raised  a  question  whether,  as- 
suming the  lands  in  question  to  have  been'jproperly 
found  to  have  been  part  of  those  which  were  the 
subject  of  the  resumption  proceedings  in  1833,  the 
Eespondents  can  be  said  to  have  established  their 
title  thereto,  inasmuch  as  the  settlement  for  the  lands 
in  question  was  improperly  made  by  the  Government 
with  those  whom  the  Eespondents  represent,  whereas 
that  settlement  ought  to  have  been  made  witli  the 
MulUclcs. 

The  effect  of  the  resumption  proceedings  in  1833 
was  this.  The  Government  had  claimed  to  resume  and 
assess  117  heegaJis  of  land;  of  those  l\7  heegahs  of 
land  it  was  found  that  45  heegahs  were,  'as  contended 
by  the  MulUcks^  who  appeared  on  that  proceeding, 
Lakiraj  land,  part  of  their  garden  which  had  been 
washed  away  and  reformed,  and  they  accordingly  re- 
leased those  lands.  The  remainder  of  the  1 1  7  heegahs 
in  round  numbers  72  heegahs^  were  held  to  be  subject 
to  resumption  and  assessment  of  revenue,  and  it  was 
directed  that  the  revenue  should  be  assessed  upon 
them  according  to  the  Eegulations. 

That  proceeding,  it  is  admitted,  Avas  final  as  be- 
tween all  the  parties  to  it.  The  usual  proceedings 
were  subsequently  had.  The  revenue  appears  to 
have  been  assessed  upon  these  lands  in  the  ordinary 
way.  The  Appellants  now  contend,  and  it  is  sub- 
stantially the  only  argument  urged  at  their  Lord- 
ships' Bar,  that  those  72  heegahs^  and  whatever  land 
may  have  been  added'  to  it  by  subsequent  accretion, 

VOL.  xir.  H  2 
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1869.  is  to  be  treated  as  an  accretion  upon  their  45  hecgaM 

Sreemutty  of  Lal'Jiiraj  land,  and  as  land  for  which   the    Govern- 

Dos^sEB  x^QY^i  ^^ag  bound  to   settle  with  them  and   with  no 

Eanee  other  person. 

LA'LUNMONEE,  a  •  1  t  •         -I      1  n  f       • 

A  question  bas  been  raised,  by  way  oi  preliminary 
objection,  whether  such  a   case  is  open  to  them  upon 
this  record,  and   their   Lordships   having    considered 
the  pleadings,  are   clearly  of   opinion,  that  it   is   not. 
The   principal  issue  is:—''  Whether  it  is  true,  that 
the  disputed  land  is   included    in  the  permanently 
settled  cJiiir  Bamhristopore  belonging  to   the  Plain- 
tiffs, was  in    their  possession,  and  they  were    dispos- 
sessed   of   the    same   bj     the    Defendant,    MuttyloU 
Seal ;  or  that  the  said  land,  as  part  and  parcel  of  the 
garden  belonging  to   Sreenath  3IuUic/i,  being  accord- 
ing to  the  Order   of  the  Supreme  Court   decreed  and 
sold  in  auction,  it  was  purchased  by  Sreemiiitu  Dossee, 
and  is  in  her  possesion  ?'' 

Their  Lordships,  construing  that  issue  as  it  stands^ 
"would  certainly  be  disposed   to  hold,  that  it  assumes 
that,    whatever   was    included    in    the   permanently 
settled  chur  Iiamknstopo7'e  did  belong  to   the   Plain- 
tiffs, and  that  the  question  was,  whether  the  disputed 
lands  were  within  that  permanently  settled  ehvr,  or 
whether  it  was  to  be  treated  as  part  and  parcel  of  the 
garden   which  belonged  to   Sreenath   Mullich  ?     But 
if  there  could  be  any  reasonable  doubt  on  the  subjecty 
their  Loydships  think  that  doubt  is  wholly  removed,  if 
the  issue\be  construed  and    considered  by  the  light  of 
the  principal  Defendant's  answer,  in    which  we  find 
this  passage;   "  Specially  when  Sreenath  Mullick  was 
alive,  with  reference  to   the  l33  hccgahs^  2  coitahs^  of 
Lahhiraj  chw\  appertaining   to   the   said   RamkrisiO' 
pore^  a  suit  for.resumption  was  instituted  by  Govern- 
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meRt,   as  PlaiutifE ;  aud  it   was    at  first  decided  iu       1869. 
favour   of   Government,  iu  the    CoUectorate    of    this  sreemutty 
Zillah.       Afterwards,   on    appeal     by    the    deceased     I^^^^^se^ 
MulUck^  the  claim  of  Government  was  dismissed,  and      Ranke 
his  appeal  decreed  iu  the  Court  of  the  Special  Com-    ^"^^'^^^^'^^^^^ 
missioner.     The  disputed  land  is  comprised    within 
that."     That  is  an  assertion^  that  the  land  in  dispute 
was  not  included  in   the  subject  of   the  revenue  pro- 
ceedings in   1833,  but  was  the  subject  of    the  other 
revenue  proceedings,  which  resulted  in  a   decree  in 
favour  of  the  Mallichs^   affirming  the   land  daimed 
by  them  to  be  Lahliiraj. 

But  then  the  meaning  of  the  issue  is  made  still 
clearer  by  paragraph  6,  which  states  that :  ^'  For  the 
purpose  of  showing  their  rights,  the  Plaintiffs  have  al=. 
ludedto  the  decision,  No.  lOl  of  the  Special  Commis- 
sioner's Court,  and  to  that  No.  279  of  this  Court ;  but 
those  allusions  are  merely  allusions.  In  fact,  there  is 
nothing  said  in  those  decisions,  that  they  are  with  refer- 
ence to  the  disputed  lands."  Therefore,  there  is,  on  the 
one  hand,  an  afl&rmance  that  the  land  was  the  subject 
of  other  proceedings;  and,  on  the  other  hand,  a  denial 
that  they  were  the  subject  of  the  proceedings  of  1833. 

Their  Lordships  cannot  but  feel  that  it  would  be 
most  mischievous  to  permit  parties  who  had  had 
their  case  upon  one  view  of  it  fairly  tried,  to  come 
before  tiis  Board,  and  to  seek  to  have  the  appeal 
determined  upon  grounds  which  have  never  been 
considered,  or  taken,  or  tried  in  the  Court  below.  It 
is  obvious,  that  if  they  wished  to  make  the  case  which 
they  now  make,  they  would^  by  their  answer,  have 
put  the  case  in  the  alternative — viz.,  that  assuming 
the  land  in  question  to  have  been  the  subject  of  those 
proceedings  of  1833,  the  title   which  they  now  set  up 
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Ranee 

Lal  unmokee.- 


was  a  title  under  which  they  might  fairly  claim  to 
hold.  Whether  that  title  could  be  substantiated,  it  is 
needless  for  their  Lordships  to  consider,  because  they 
are  clearlyof  opinion,  that  the  question  cannot  be  litiga- 
ted upon  this  appeal,  and,  therefore,  they  abstain  from 
doing  so.  They  would  only  point  out,  that  consider- 
ing what  was  done  in  the  first  suit  in  the  Zillah  Court 
of  the  Tvvonty-four  Pergimnahs^  considering  the  lapse 
of  time  since  the  settlement  was  made,  and  considering 
what  the  revenue  law,  v/ith  respect  to  the  claims  of 
parties  claiming  to  have  a  preferable  right  of  settle- 
ment, may  be,  it  appears  to  them  that  the  Appellants 
would  have  very  considerable  difficulty  in  establishing 
their  case.  They  do  not  feel  that  it  would  be  right  to 
make  any  special  reservation,  which  would  invite 
further  litigation  by  the  raising  of  such  a  case.  It 
might  have  been  raised  in  this  suit,  and  has  not 
been  so.  If  having  rested  their  defence  on  a  false 
issue  they  are  precluded  by  the  decrees  of  the 
Courts  below  from  hearafter  raising  the  case  now 
made,  their  Lordships  do  not  feel  that  it  would  be 
right  to  open  the  door  to  them.  If  they  are  not  so 
precluded,  the  dismissal  of  this  appeal  will  not  create 
a  bar  to  them. 

Upon  the  whole,  their  Lordships  feel  that  the  only 
Order  which  they  can  advise  Her  Majesty  to  make 
upon  this  record  is,  that  the  decrees  of  the  High 
Court  of  Calcutta  in  the  two  appeals,  ISTos.  721  and 
722,  affirming  the  decree  of  the  Principal  Sudder 
Ameen  of  Zillah  Twenty-four  Fcrgiinnahs  be  now 
affirmed,  and  this  appeal  dismissed  with  costs. 
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Thomas    Alexander   Wisk      -  -      Appellant^ 

AND 

JuGGOBUNDHoo    BosE         -         -         «       Respondent.^ 

On  appeal  from   the  Sadder  Deivanny   Adaivlut  of 

Bengal. 

XHE  suit  out  of  which  this  appeal  arose  was  brought    231-4  f  b 
by  the  AppeUant,  as  personal  representative  of  William        i^^^- 
Wise^  late  a  Captain  in  the  service  of  the  East  India      Suitto  re- 
Campany,  against  the  Eespondent,  to  recover  from  the  ^al  ^id  in^^" 
estsite  oi  Kishen  Koojnar  Bose^   deceased,    his  Father,  terest  on  a 
the  balance  of  principal  moneys  and  interest  at  the  rate  Bond,  dis- 
of  12  per  cent,  per  annum^  secured  under  a  Tumasook  ^^^^^^l^^^^^ 
(Bond)  which  was  granted   by   Kishen  Koomar  Base.  XV.,  1793, 

opr>      9     OW  til© 

The  Bond  secured  the  repayment  of  Rs.    20,000,  with  ground  of 
interest,   borrowed  by,   and  paid  to,    Kishen  Koomar  ^^^  wanted  a 
Bose^    by    two   cheques   or  drafts  drawn  by    Williain  Bond  to  J5  to 
Wise,  in  his  own  name,   on  his  Bankers  in  Calcutta^  vance  of 
and  which  were  delivered  through  his  Brother,  JosiaJi  ^^^^^^  ^^ 
Patrick    Wise,   the  latter  acting  at    the    time    as    it  Agent.    A 
appeared  as  the  Agent  of  William  Wise.  afterwards 

granted  hjxi 

to  jlJ     cl  SGI*— 

*  Present  ; — Members  of  the  Judicial   Committee — The  Right  vant  of  0,  at  a 

Hon.  Sir  James  William  Col  vile,  the  Eight  Hon.  the  Lord  Justice    a'Scf'^SibsT-' 

Selwyn,    and  the  Eight  Hon    the  Lord  Justice  Griff ard.  qnently,  an 

Assessor  :— The  Eight  Hon.  Sir  Lawrence  Peel.  Under  lease 

was  made 

•,  ^-        ^        ,  ...  hj  ntoE, 

a  relative  of  ^,  the  consideration  for  which  was  also  colorable,  and  made 
with  a  view  to  elude  the  Usury  Laws. 

Held,  that  the  Bond,  Lease  and  the  Under-lease,  formed  one  entire 
transaction,  which  was  tainted  with  usury,  and,  therefore,  void  under 
£eu.  Eeg.  XV.  of  1793.  sees.  8  and  9. 
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1869.  The  principal   questions   raised  by    the   suit  were, 

^\VigE       whether  the  moneys  so  lent  to    Kishen  Koomar  Bose 

^      *•  where  the  moneys  of  William  Wise,  and  whether   the 

Hoo  Bo«E.    same  were  advanced  through  J.    P.    Wise  acting  as 

his  Agent  ;  or  whether  the   moneys   belonged  to  the 

latter,  and  were  advanced  by  him  on  his  own  account, 

as    Principal,     and    not    as     Agents ;    and    further, 

whether,  if   the   moneys  belonged   to    William    Wise, 

and  were  lent  through  J.  P.  Wise  as  his  Agent,   the 

Appellant,  as  his  personal  representative,  was  entitled 

to  recover  the  balance  of  principal   money  remaining 

due  on  the  loan,  either  alone,   or  with   legal  interest 

thereon,  notwithstanding  the  provisions  of  Ben,  Eeg. 

XV.  of  1793,  section  9,  which  was  pleaded  in  bar  to 

the  suit  by  the  Eespondent. 

The  Appellant's  case  was,  that  the  Tumasoolc 
was  a  genuine  instrument,  and  not  tainted  by  usury, 
and  in  no  way  connected  with  the  Lease  and  Sub- 
lease. 

It  was  insisted  by  the  Eespondent,  that  a  Lease 
and  a  Sub-lease  hereinafter  mentioned,  were  made, 
and  entered  into  by  J,  P.  Wise  and  Kishen  Koomar 
Bose,  or  another  person  on  his  behalf,  as  a  device  for 
providing  for  the  payment  of  interest  beyond  the  legal 
rate  of  12  per  cent,  provided  by  the  9th  section  of  the 
above  Eegulation.  The  Eespondent  maintained,  that 
there  was  no  privity  between  William  Wise  and  the 
Appellant  as  his  representative  on  the  one  part,  and 
Kishen  Koomar  Bose  and  the  Eespondent  on  the 
other  part,  and  that  the  onus  of  proving  that  J,  P. 
Wise  was  the  Agent  of  William  Wise  was  on  the 
Appellant,  and  that  on  that  point  he  gave  no  proof 
whatei^er ;  that  if  any  privity  between  Captain 
Wkc  and  the  Eespondent,    or   his   Father,    had  been 
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proved,   still   Captain    Wise  was  bound   to  adopt  the        ^^GO. 
transaction  in  its   entirety.     That  he  conld  not  adopt       Wise 
the  Bond  without  adopting  the  Lease  and  Sub-lease,  juggobundw 
and  the   attendant    transactions;   that   such   transac-     h©o  Bosb. 
tion  was  usurious  and   an  attempt  to  evade  the  Usury 
laws,  and  that  the  Bond  and  the  Lease  and  Sub-lease 
were  void,  so  that  no  other  decree  but  that  of  dismissal 
could  have  been  under  the  above  Eegulation  made  in 
the  suit. 

The  following  is  the  history  of  the  transactions  out 
of  which  the  suit  arose  : — 

In  the  year  1831,  the  Eespondent^s  father,  Kishen 
Koomar  Bose  applied  to  Josiah  Fa  trick  Wise  for  a 
loan  of  S.  Es.  20,000,  to  be  paid  off  in  six  years, 
e/.  P.  Wise  was  a  British  subject,  and  a  Brother  of 
the  Appellant,  and  of  the  late  Captain  William  Wise, 
He  was  at  that  time  carrying  on  business  at  Dacca 
as  a  Merchant,  After  some  negotiation  a  loan  of 
S.  Es.  20,000,  bearing  interest  at  36  pe7'  cent,  per 
annum,  or  3  per  cent,  per  mensem,  was  arranged 
between  Kishen  Kooma.r  Bose  and  J.  P,  Wise, 

The  statute,  ]  3th  Geo.  III.  c.  63,  see.  30,  was  in 
force  when  this  transaction  was  entered  into.  It  prohi- 
bited British  subjects  in  the  East  Indies  from  taking 
directly  or  indirectly  interest  above  12  per  cent,  per 
annum,  and  it  declared  all  Bonds  and  contracts 
whatsoever  for  payment  of  principal,  or  for  any  usury^ 
above  VI  per  cent,  per  annum  utterly  void. 

The  material  sections  of  Ben.  Eeg.  XY.  of  1793 
which  affected  this  case  were  to  the  following  effect  :— 
IV.  If  the  cause  of  action  should  have  arisen 
on  or  after  the  1st  of  January,  1793,  the  Courts  are 
not  to  decree  any  interest  on  any  sum  whatsoever 
above  the  rate  of  12  per  cent,  ^wr  annum. 
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18C9.  Y.     If  a  lower  rate  of  interest  should  have  been  stipu- 

"wi^       lated  no  higher  rate  than  the  rate  so  stipulated  was 

juGGoiuTCD-    to  be  decreed. 
Hoo  BoaE.  Yl.     ]^o    accumulations    of    interest    beyond    the 

amount  of  the  principal. 

YII.  And  no  compound  interest  were  to  be  de- 
creed. 

YIII.  The  Courts  are  not  to  decree  any  interest 
whatsoever  in  any  case  where  the  Bond  or  instrument 
given  for  the  security  and  evidence  of  the  debt  shall 
have  been  granted  on  or  subsequent  to  the  28th  of 
Marcli^  1780,  and  should  specify  a  higher  rate  of 
interest  than  is  authorised  by  the  Kegulation  to  have 
been  given  and  received  subsequent  to  that  date. 

IX.  Nor  to  decree  any  interest  whatsoever  in 
favour  of  the  Plaintiif,  in  any  case  where  the  cause 
of  action  shall  have  arisen  on  or  subsequent  to  the 
28th  of  March^  1780,  where  a  greater  interest  than  is 
authorized  by  the  Kegulation  shall  have  been  re- 
ceived, or  stipulated  to  be  received,  if  it  be  proved, 
that  any  attempt  has  been  made  to  elude  the  rules 
prescribed  in  the  Eegulation  by  any  deduction  from 
the  loan,  or  by  any  device  or  means  whatsoever,  "•  nor 
to  give  any  other  judgment  but  for  the  dismission  of 
the  suit,  w^ith  costs  to  be  paid  by  the  Plaintiff." 

It  appeared,  that  to  take  the  case  out  of  the  Usury 
laws,  and  yet  obtain  interest,  at  a  rate  exceeding 
12  per  cent,  j^er  annum^  it  w^as  arranged  that  Kishen 
Koomar  Bose  should  give  a  Tamasook  (Bengallee 
Bond)  for  payment  to  J,  P.  Wise  of  the  Rs.  20,000 
with  interest,  on  the  face  of  it  at  one  per  cent  per 
mensem^  within  six  years,  that  Kishen  Koomar  Bose 
should  give  an  Izarah  or  lease  of  certain  estates  to  a 
Servant  of  /.  P.  Wise^  named  Mmieeram  Sircar,  and 
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that  afterwards  the  property  should  be   Under-leased        ^^^^• 
to  Kishen  Koomar  Bose  in  the  name  of   his  relative,        Wlse 
Siihchunder  GJiose^  and   that  the  interest  in  excess  of  juqgo^und- 
oue  per  cent,  per  mensem  should   be   taken  from  the    noo  Bose. 
allowance  called  Rupoom^  of  the   Lease  and  the   pro- 
fits of  the  Under-lease. 

Accordingly,  in  June^  1831,  S.  Es.  20,000,  were 
advanced  by  J.  P.  Wise  to  Kishen  Koomar  Bose^  and 
the  latter  then  delivered  to  him  the  Tumasook,  by 
which  he  agreed  to  pay  J.  P,  Wise  S.  Es.  20,000, 
with  interest  at  one  per  cent,  per  mensem  by  the 
month  of  Cheyt^  1243,  or  March^  1837.  At  the  same 
time  Kishen  Koomar  Bose  also  signed  an  Izarah 
or  Lease  of  his  interest  in  certain  ^emindaries  to 
Moneeram  Sircar  for  a  term  of  six  years  from  1238, 
(or  Ap)ril^  1831,)  to  1243.  This  document  was  not  in 
the  record,  but  Moneeram  Sircar  executed  and  de- 
livered to  Kishen  Koomar  Bose  an  Izarah  Kahooleat 
or  counter-part  Lease,  which  was  in  evidence.  In  this 
document  the  collections  from  the  zemindaries  were 
stated  to  amount  to  S.  Es.  14,933.  ll.  2.  0;  the  ex- 
penses of  collection  to  S.  Es.  1,160.  13.  10.  2  ;  the  fees 
of  the  Lease  S.  Es.  1,200;  the  proprietor's  expenses 
of  collecting  the  wages  of  legal  Agents,  and  ex- 
penses incidental  to  the  payment  of  the  Government 
assessment  S.  Es.  300 ;  the  Government  assessment 
S.  Es.  6,117.  9.  5.  0.  The  balance,  amounting  to 
S.  Es.  6,155.  4.  5.  0,  was  reserved  as  the  annual  rent 
which  Moneeram  Sircar  agreed  to  pay  Kishen  Koomar 
Bose  during  the  term  of  six  years  by  certain  specified 
monthly  instalments.  By  a  memorandum  endorsed 
on  the  counter-part  Lease  signed  by  J.  P.  Wise^  he 
became  bound  as  surety  for  Moneeram  Sircar, 

Kishen  Koomar  Bose  at  the  same  time  delivered  to 

VOL,  XII.  I  2 
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1869.       Monceram  Sircar  a   Borratnamahj  by    which   he   di- 

^isE        rected  Moneeram    Sircar  to  pay  J.  F.    Wise,  during 

**•         the  term  of  six  years,  the  sum  due  to  him  for  allow- 

JuGGOBUND-  *'  ' 

Hoo  BosE.  ance,  and  to  take  ¥ipon  himself  to  pay  off  the  Bond 
debt,  which,  with  interest  at  one  per  cent,  per  mememy 
would  amount  to  S.  Ks.  27,438.  2a.  3  g.  2  c.  from 
the  net  rent  for  the  property,  during  the  whole  term. 
Moneeram  Sircar  was  thereupon  let  into  possession 
of  the  property,  and  collected  the  rents  from  Bysack, 
1238,  corresponding  with  the  middle  of  ^/>n7,  1831, 
a  little  more  than  a  month  anterior  to  the  loan,  and 
he  continued  in  possession  and  collected  rents  for 
about  nine  months. 

On  the  15th  of  January,  1832,  Moneeram  Sircar 
executed  an  Izarah  or  Under-lease  of  the  property 
leased  to  him  to  a  relative  of  Kishen  Koomer  Bose, 
named  Suhchunder  Ghose,  for  the  identical  term  of 
the  Lease  commencing  from  the  year  1238^  at  a  profit 
of  Ks.  850  a  year,  which  sum  was  reserved  to  be  paid 
to  Moneeram  Sircar  annually  during  the  whole 
term,  according  to  the  instalments  at  foot.  Kishen 
Koomar  Bose  also  bound  himself  to  Moneeram 
Sircar  as  security  for  Suhchunder  Ghose,  in  respect 
of  the  Sub-lease,  and  took  possession  of  the  zemin- 
daries. 

According  to  this  arrangement,  J.  P.  Wise  became 
entitled  to  receive  during  the  six  years  the  amount 
of  net  rent  reserved  in  the  Sub- lease  at  Ks.  7,150  per 
annum,  of  which  Ks.  6,100  was  specifically  appro- 
priated to  the  principal  and  interest  at  1  per  cent, 
under  the  assignment,  Ks.  42,900 ;ihQ  Rupoom  Izarah- 
daree,  or  fees  for  Lease,  which  was  at  first  fixed  at 
Ks.  1,200,  and  afterwards  by  the  Sub-lease  at  Ks.  1,035  ; 
6,2l0,amountingin  thcwholctoS. Ks.  4 9, llO,  whereas 
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the  amount  of  the  Bond  with  legal  interest,  if  paid  at       1869. 
the  end  of  the  term,  only  amounted  to  S.  Es.  21,672.         WisT 

Kishen  Koomar  Bose  haring  fallen  into  arrears  in  juggo^bu 
the  payment  of  his  rent,  Moneeram  Sircar^  on  the  hoo  Bose, 
25th  of  Aprils  1834,  instituted  a  suit  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Zillah  .Dacca j  to  re- 
cover from  Suhchunder  GJme^  as  Sub-lessee,  and  from 
Kishen  Koomar  Bose^  as  his  surety,  S.  Es.  14,969.  12.  2 
which  was  made  up  as  follows  : — Eent  at  Es.  7,150 
per  annum  from  Bysack^  1238,  to  Maugh,  1240, 
being  2  years  and  10  months,  according  to  the  instal- 
ments of  the  Sub-lease,  S.  Es.  10,675,  less  paid  on 
account,  6,510.  13.  18.  1.  Interest  from  Maugh^ 
1238,  to  Maugh^  1240,  at  1  per  cent  per  mensem^  Es. 
1,805.  10.  1;  making  together  Es.  14,969.  12.2. 

Kishen  Koomar  Bose  by  his  answer,  after  stating  at 
length  the  particulars  of  the  translation,  contended, 
that  the  Sub- lease  in  question  was  part  of  the  loan 
transaction  between  J,  P,  Wise  and  himself,  that  it 
was  a  device  to  elude  the  Usury  laws,  and  that  under 
sec.  9,  of  Ben.  Eeg.  XV.  of  1793,  the  suit  ought  to 
be  dismissed. 

Shortly  afterwards,  and  on  the  29th  of  May^  1835, 
3Ioneeram  Sircar,  on  the  ostensible  ground  that  ho 
could  not  pay  the  expenses  of  litigation,  assigned  the 
Leasoj  and  the  suit  for  recovery  of  the  rent  and  his 
rights  under  the  counterpart  Lease,  to  J,  P.  WisCj 
and  by  a  proceeding,  dated  the  l2th  of  June,  1835, 
founded  on  a  petition  by  J.  P.  Wise,  his  name  was 
substituted  as  the  Plaintiff  in  the  suit,  in  lieu  of  that 
of  Moneeram  Sircar, 

J,  P,  Wise  as  the  substituted  Plaintiff,  filed  a  re- 
joinder to  the  effect,  that  Moneeram  Sircar  had  been 
the  actual   Lessee,  that    though   the  rent  had  been 
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1869.         made  applicable  to  the    liquidation  of    the   Bond,  it 

Wise        was  in  fact  a   separate  transaction,  that  the  Sub-lease 

-r      *•  was  also  a  distinct  transaction,  and  denied  that  the 

Juggobund-  ' 

Hoo  BosE.  Sub-lease  was  a  cloak  to  screen  a  usurious  transaction  ; 
and  submitting  that,  as  he  then  stood  in  Moneeram 
Sircar^s  place,  he  was  entitled  te  recover. 

The  suit  came  on  for  hearing  before  Mr.  John 
Cooke^  acting  Judge,  who  found  that  the  Bond,  Lease 
and  Sub-lease  formed,  in  effect,  one  and  the  same  trans- 
action between  J.  P.  Wise  and  Kishen  Koomar  Bose, 
and  that  Moneeram  Sircar  and  Suhehunder  Ghose 
were  mere  tools  ;  that  the  transaction  was  usurious, 
and  he  ordered,  that  the  suit  should  be  dismissed, 
with  costs,  under  the  provisions  of  sec.  9,  Ben.  Eeg. 
XY.  of  1793. 

J.  P.  Wise  appealed  to  the  Sudder  Court  against 
this  decree,  and  after  a  separate  consideration  of  the 
case  by  four  Judges,  consisting  of  Messrs.  Edward  Lee 
Warner^  David  Smithy  Thomas  P.  B.  Bonell  Biscoe^ 
and  Charles  Tucker^  that  Court,  the  fifth  Judge  (/I, 
Dich)  presiding,  on  the  8th  of  September^  1840, 
ordered  that  the  appeal  of  J.  P.  Wise  should  be  dis- 
missed, and  the  decree  affirmed  with  costs- 

J,  P.  Wise  appealed  to  Her  Majesty  in  Council, but 
the  appeal  was  dismissed,  and  the  decision  of  the 
Sudder  Court  affirmed  {a} 

On  the  8th  of  April^  1849,  the  Appellant,  claiming  as 
the  administrator  of  the  estate  of  Captain  Wise^  insti- 
tuted a  suit  in  the  Court  of  the  Principal  Sudder  Ameen 
of  Dacca  against  the  Kespondent,  as  the  administrator 
of  Kishen  Koomar  Bose,  who  had  died,  and  J.  P.  Wise- 
The  plaint  stated,  that  Captain  Wise  wishing  to  return 

{a)  See  case  reported  4  Moore's  Ind.  App.  Cases,  201. 
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to  England^  authorized  J,  P.  Wise^   if  any  respectable        1869. 
person  wished  to  take  a  loan  of  money  at  one  per  cent.       Wise 
per  mensem^  to   make   a   loan   out  of  his  funds  ;  that  juggobund- 
Kishen  Koornar   Bose  applied  to  J.  P.  Wise  for  a  loan    ^oo  Bosej, 
of  Rs.  20,000,  bearing  interest  at  one  per  cent,  per  men- 
sem^   J.    P.    Wise  agreed   to    make    such    loan,     and 
lent  that  sum  to  Kishen  Koomar  Bose^  who,  on  the  17th 
Jeyt^  1238,  on  his  Tumasooh  agreed   to  pay  the  same 
with  interest  at  one  per  cent,  per  mensem^  in    Cheyt^ 
1243.     That  the  advance  was  out  of  the    moneys   of 
Captain    Wtse^    and    that    for  the    repayment   of    the 
sum  lent,    Kishen   Koomar  Bose   gave    an   Izarah    ta 
Moneeram   Sircar    and   an   order   was  made  for  pay- 
ment of   the  advance   and  interest  out  of  the  rents. 
That  the   Lessee   took    possession,   and  nine    months 
afterwards  Kishen  Koomar  Bose  took  from  Moneeram 
Sircar^   an    Under-lease    of    the   same    estate    in   the 
name  of  his   Agent,    Suhchunder    Ghose^   on  his    own 
security  ;  that   Kishen  Koomar  Bose  did  not  pay  the- 
rent,  that  Moneeram  Sircar  sued    for  the   rents  due, 
and   while  the  suit  was  pending,   he  transferred  all 
his  benefit    under   the  Izarah  to  J.  P.  Wise.      That 
such   suit  was  unsuccessful,  that    of  the   fact  of   the 
Izarah  and  due  Izarah  Captain    Wise  knew  nothing. 
That  the  decision  in  the   rent  suit  could  be  no  bar 
to  his  proceeding  in  the  suit,  as   neither   were    the 
prrties  to    nor   was  the   subject   matter  of  the    two= 
suits  indentical.     That  Captain  Wise  &\edimNavemher^ 
1847,  leaving  two  Brothers,  the  Appellant  and  J.  P. 
Wise  his  heirs.     That  the  Appellant   alone  obtained 
from  the  Supreme  Court  probate  of  his  Will,  and  that 
he  had,  therefore,  the  right  to  collect  the  money.    Tha<j 
I^s.  1,966.  9.  14.  3,  for  principal,  and  Es.  4,544.  4.  3.  2, 
for  interest,  making  together  Rs-  6,510.  13.  13.  1,  had 
been  paid,  leaving  a  balance  of  Rs-  18,033.  6.  3.  J,  for 
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1869.       principal,    and    that    as  the    amount   due  for  interest 

Wise        had  accumulated  to  a  sum  equal  to  the  principal  he 

JuGGoBUND-  ^'^^^  ^^  recover,  Es.  36,066.  12.   10.  2,  equivalent  to 

500  BosE.    Rs.  3,847-  1-3.  15,  from  the  Respondent,  who   on  his 

Father's  death   became  liable  to  pay  the  same  out  of 

his  property. 

The  Respondent  by  his  anwer  pleaded,   in  effect, 
that  his  Father  was  never   indebted   to  Captain    WisBy 
and  that  Captain    Wise  had  never  made   any  claim, 
and  that  the  moneys  advanced  were  not   his  ;  that, 
on  the  contrary,  J.  P.  Wise  had  made  the  advance 
out  of   his  own   funds    and  by  means   of  the  Izarah 
had   made    a   usurious    bargain,   and    that    he    had 
attempted   to  evade    the   Usury   laws    and    received 
usurious  interest  ;    and  that  the   claim  ought  to  be 
dismissed    under    section    9    of    Ben,   Reg.  XY.    of 
1793;  and  he  submitted,  first,  that  the  claim  had 
already  by  the   several   decisions  in  the   former  suit 
been  pronounced  inadmissible,  and  secondly,  that  the 
suit  was   a  fraud  concocted  between  the  Appellant 
and  J'  P'  Wise  to  get  rid  of  the  former  adjudication. 
The  issues   in  the    suit  were,  first,    was   Captain 
Wise  or  Mr.  J.    P.    Wise  the  owner   of  the  money 
lent  ?     Secondly,   was  the  Plaintiff  authorized  to  sue 
for    the    money  ?     And    thirdly,    had    Juggohundhoo 
Bose  repaid  the  money  ?     A  further  issue  in  bar  to 
the  suit  was,  whether  or  not,  the  former  suit  decided 
on  the  1st  of  June,   1837,   by  the  Judge  of  Dacca, 
and   appealed    to    the    Judder    Court    and    to    the 
Privy   Council,    rendered   the   last  suit  liable  to  dis* 
missal  under    sec.    16,  of  Reg.  III.  of  1793,   without 
going  into  the  merits. 

On  the  29th  of  November,  1851,  the  suit  came 
on  for  hearing  upon  these  issues,  when  Mr.  IL  V, 
Bayleyj  and   the    then    additional  Judge   of    Dacca 
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held,  that  the  matter  had  already  been  adjudicated  by  1869. 
the  decrees  in  the  former  suit,  and  dismissed  the  wtse 
claim  with  costs.  j.GGor.uNP^ 

Against  this  judgment  the  Appellant  appealed  to  the  ^^^  ^^se. 
Sudder  Court.  The  appeal  was  heard  on  the  26th  of 
JunCy  1852;  and  that  Court  (Mr.  C.  Steer  presiding), 
considered  that  the  additional  Judge  was  in  error  in 
ruling  that  the  suit  was  barred  from  even  a  hearing  by 
section  16,  oi  Ben.  Eeg.  III.,  of  1793,  as  in  his  opinion 
it  was  a  ^''de  novo  action  to  be  decided  on  its  merits, 
although  all  due  weight  should  be  given  to  the  intent 
and  e:ffect  of  the  final  decree  of  the  Privy  Council  on 
the  rent  claim,"  and  he  ordered  the  decision  of  the  ad- 
ditional Judge  to  be  reversed,  and  the  case  remanded 
for  a  hearing  and  judgment  on  its  merits. 

On  the  22nd  of  September ^  1854,  the  additional 
Judge  of  Dacca  fixed  the  following  issues  in  bar  : — • 
First,  did  the  decision  of  the  Sudder  Court  of  the  8th 
of  September^  1840,  bar  the  suit?  and,  secondly,  did 
the  decision  of  Her  Majesty's  Privy  Couucil  of  the 
I2th  of  February^  1847,  bar  the  suit?  and  certain 
issues  on  the  merits,  together  with  a  supplementary 
issue  w^hether  cl.  4,  sec.  4,  Eeg.  XXYI.  of  1814,  and 
sec,  9,  of  Ben.  Keg.  XV.  of  1793  admitted  of  any 
decree  but  the  dismission  of  the  suit  ? 

The  Appellant,  to  support  his  claim,  examined  wit- 
nesses and  produced  some  documents,  the  greater 
part  of  which  were  not  proved.  He  was  not  himself 
examined  as  witness,  noi  did  he  take  any  steps  to 
procure  the  evidence  of  /.  P.  Wise  to  prove  that  he 
had  acted  in  the  transaction  as  Agent  for  Captain 
Wise^  and  show  by  Letters  and  accounts  what  was  the 
extent  and  nature  of  his  authority. 

On     the     30th     cf     June^  1854,    judgment  was 
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1809.        pronounced    by   Mr.    II,     V.    Baylei/^    the    additional 

WisT        Judge   of    Dacca.'    The  effect   of   his  judgment  was, 

+       ^-  that  the  first  and  second  issues  had  been   already  dis- 

-JUGGOBUND-  .  *^ 

noo  Bo«E.  posed  by  the  Sudder  Court,  when  it  remanded  the 
case  as  a  de  novo  action,  to  be  decided  on  the  merits, 
although  all  due  weight  was  to  be  given  to  the  intent 
and  e:ffect  of  the  final  decree  of  the  Privy  Council  on 
the  rent  claim.  On  the  eighth  issue,  looking  at  the 
substance  of  the  transaction,  he  considered  that  the 
Bond  was  one  of  three  instruments  executed  as  mere 
shifts  for  usury,  and  to  elude  the  Usury  laws  ;  that 
there  was  no  proof  that  Captain  Wise  was  the  lender ; 
that  the  substance  of  the  contract  showed,  that  the 
lender  of  the  money  under  the  Bond  was  /.  P.  Wise, 
whether  /.  P.  Wise  drew  the  money  from  Captain 
Wise  or  not ;  and  that  the  suit  admitted  of  no  other 
judgmentbut  dismission  under  section  9  of  Beit. 'Reg. 
Xy.  of  1793.  That  even  if  Captain  Wise  had  been  the 
lender,  yet,  the  attempt  to  elude  the  usury  law  being 
proved,  the  contract  was  his,  and  this  suit  on  the 
Bond  would  have  been  repudiated  by  the  Court ;  and 
he  ordered  the  suit  to  be  dismissed  with  costs. 

Against  this  decree  the  Appellant  appealed  to  the 
late  Sudder  Dewanny  Court  at  Calcutta.  While  such 
appeal  was  pending,  proceedings  were  taken  to  obtain 
security  for  the  costs  of  the  appeal,  in  consequence  of  the 
Appellant  having  proceeded  to  England.  The  Sudder 
Court,  in  consequence  of  no  security  being  deposited 
within  six  weeks,  dismissed  the  appeal  by  an  Order, 
dated  21st  of  August^  1855.  The  Appellant  applied 
unsuccessfully  to  obtain  a  review  of  this  Order. 
He  then  appealed  to  Her  Majesty  in  Council 
against  the  Order  dismissing  his  appeal.  By  an 
Order  in  Council,  dated  the   29th  of  Jaly^  1859,  the 
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Order    of    the    Budder     Court,     dated    the    21st    of        1S60. 
August^  1855,  was  reversed,   and  his  appeal  against       wise 
the  decisiou  of  the  additional  Judpje  of  Dacca  was  T,'r.n^^,TVT, 
restored  (a).  hoo  Bose. 

On  the  7th  of  April^  1862,  the  appeal  came  on  for 
hearing  before  Messrs.  G,  B.  Trevor,  TI.  V.  Bayleij, 
and  G.  Steer,  three  of  the  Judges  of  the  Siidder  Court. 
The  material  portion  of  their  judgment  was  as  follows  : 
— ''  That  the  Bond  executed  by  Kishen  Koomar  Bose 
was  in  J,  P.  Wise's  favour,  and  that  the  whole  trans- 
action was  ostensibly  carried  on  by  that  person  is 
ecjually  clear.  The  allegations  then  in  the  present 
plaint  are,  interpreting  it  in  the  only  way  that  will 
give  the  Plaintiff  a  right  to  sue  the  Defendant,  not 
only  that  the  money  was  Captain  Wise''s,  for  that 
alone  would,  as  before  remarked,  give  Captain  Wise 
no  right  to  sue  the  Defendant,  but  that  J.  P.  Wise 
was  the  Agent  of  Captain  Wise,  that  is,  the  Agent 
of  an  undisclosed  Principal,  and  that  he,  J".  P.  Wise, 
entered,  cither  in  his  own  name  or  that  of  others, 
into  certain  transactions  as  to  the  Lease  and  Sub- lease 
with  the  Defendant's  Father,  beyond  the  authority 
vested  in  him  ;  that  he.  Captain  Wise,  the  principal, 
is  at  liberty  to  repudiate  these  unworthy  transactions, 
and  to  sue  a  third  party  for  so  much  of  the  trans- 
action as  was  done  by  his  Agent,  J.  P.  Wise,  within 
the  authority  conferred  upon  him.  As  the  Defendant 
denies  the  agency  or  privity  of  any  sort  with  the 
Plaintiff,  it  is  necessary  first  to  enquire,  what  is  the 
evidence  of  the  alleged  agency  of  J,  P.  Wise  for 
Captain  Wise.  It  appears  from  an  office  copy  of  an 
account  between   Messrs.   Mackintosh    &    Wise,    and 

{a)  See  case  reported  on  this  point  7  Moore's  Ind.  App.  Cases, 
431. 
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other  evidence  before  iis,   that  the  two  cheques  of 
Es.  10,000  each,  were  drawn  on  the  firm  of  Mackintosh 
k  Co.  by  Captain  Wise^  in  favour  of  J-  P.  Wise,  on  the 
24th  of  J/ay,  1831,  and  were  debited  to  the  former  in 
the  account  of  the  firm  severally  on  the  21st  of  June, 
1831,  and  the   6th  of  July,    1832,   that  with  these 
cheques  J,   P.    Wise  purchased  hoondies  on   Calcuttcv 
and  sold  them   in    the  Dacca  Bazaar^  and  from  the 
proceeds  made  the  payment  to   Kishen  Koomar  Dose- 
Now,  admitting  this  evidence  as  true,  it  only  goes  to 
prove^  that  /•  F-  Wise  borrowed  the   money  from  his 
Brother,   Captain  Wise-     It  does  not    show  that  /•  P. 
Wise  acted  in  this  transaction  as  the  Agent,   either 
by  express  or  implied  authority,    of  his  Brother,   or 
that,  in  short,  the  relation  of  Agent  and  Principal,  as 
regards  the  Ks.  20,000,    existed    between  them,    and 
on   failure  of   proof   on    this   point   the   plea    of  the 
Defendant,  confined  to  the    state    of   the  Bond  itself, 
stands  good-     It   follows,    that   the    present   action, 
which  in  order  to  be  successful  must  be   founded    on 
proved  agency,  either   expressed    or   implied,    neces- 
sarily fails.     But,    even    admitting   the   agency,    we 
would  remark,  though  the  point  is  not   necessary  to 
our   decision   of  the    case,    that  whilst,  as  Principal, 
Captain    Wise  is  entitled  to  all  the  advantages  and 
benefits  of  the  contract  of  his  Agent,   considered  in 
its  entiretv,  he  must  take  them  with  all  the  attendant 
trade  transactions,  and   subject  to  all  the  attendant 
just  counter-claims  and   defences    of   the    other   con- 
tracting party  ;  and  if  the  contract   entered  into  by 
/.  p.  Wise  was  impeachable  for  a  fraudulent    attempt 
to  evade  the  Usury  laws.  Captain  Wise,  as  a  general 
rule,   would    be    affected    with  all  the  consquences 
thereof,    and    could    not    avail    himself    of    his    own 
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innocence    arising   from    ignorance,  to  support  what       1869. 
would  otherwise  be  a  defective  title.     It  follows,  from      Wise 
the  view  w^hich  w^e  adopted  before,  that  the  present  j      ^^    j^ 
suit,  founded  on  the  agency  of  /.  P.  Wise^  necessarily    hoo  Byss. 
fails.     The  decision  of   the  lower  Court  is  affirmed, 
with  cost<s.'' 

The  Appellant,  dissatisfied  with  the  decree  founded 
on  this  judgment,  brought  the  present  appeal. 

Sir    R.    Palmer^  Q.C.,  and  Mr.    Leith^    for    the 
Appellant. 

Neither  William  Wise  nor  the  Appellant,  his  per- 
sonal representative,  was  made  a  party  to  the  former 
suit  (rt),  to  enforce  the  terms  and  conditions  of  the 
under-kase,  which  w^as  rightly  treated  by  the  Plaintiff 
in  that  suit  as  made  long  subsequent  to  and  entirely 
distinct  and  separate  from  the  transaction  of  the 
loan  ;  that  decision  is  not  res  judicata  and  is  in  nowise 
binding  on,  and  ought  not  to  be  used  in  the  present 
suit  to  affect  prejudicially  the  rights  and  interests 
of  William  Wisc^  or  his  estate.  Yfe  submit,  that 
the  TumasooJc  is  'prima  facie  valid,  and,  therefore,  the 
onus  of  proving  that  the  subsequent  transactions  were 
a  shift  to  evade  the  law  respecting  usury  lay  on  the 
Defendant,  and  that  he  failed  to  prove  that  the  original 
loan  was  usurious.  ISTo  subsequent  reservation  of 
illegal  interest  wall  taint  or  invalidate  the  original 
claim.  There  was  no  evidence  of  any  agreement  by 
J.  p.  Wise  at  the  time  of  the  execution  of  the  Tiinia- 
sook,  or  of  effecting  the  loan,  that  the  Sub-lease 
should  be  thereafter  executed  as  part  of  the  original 
transaction,  or  to  secure  the  payment  of  more  than 

(a)  See  TJlso   \.   Kishen  Koomar  J3ose,   4  Moore's   Ind=   App» 
Cases,  201, 
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3  809.        legal  interest  on  the  loan,  or  that  William  Wise  ever 

VvjsE        received  any  usurious  interest  in   respect  to  the  loan, 

JrGGOBUND-  ^^'  ^^^^^  ^^y  P^'<^fi^s  was  derived  by  the  Lessee  which 

MOO  BosE.     could  be  applied  to  the  payment  of  interest  in  excess 

of  legal  interest.    The  Ben.  Eeg.  XY,  of  1793,  sec.  9, 

upon  which  the  Court  below  founds  its  judgment, 

contains   no    declaration   that   the    principal    money 

should  be  forfeited,  nor  that  the  original  contract  of 

loan  or  the  Bond  to  secure  the  repayment  is  null  and 

void,  even  if  such  a  device  as    therein    mentioned 

should  be  proved.     Such  enactment  being  a  penal 

one,  cannot  be  extended  by  mere  implication  to  affect 

such  forfeiture. 

Mr.  Cave,  for  the  Eespondent,  was  not  called  on 
to  address  their  Lordships. 

Judgment  was  delivered  by 

The  Eight  Hon.  the  Lord  Justice  Giffard. 

Their  Lordships  arc  unable  to  entertain  any  doubt 
upon  this  case,  either  with  respect  to  the  facts,  or 
with  respect  to  the  law  which  is  applicable  to  those 
facts. 

The  facts  are  simple  and  plain.  It  is  perfectly 
clear,  that  the  original  Lease  was  connected  with  the 
Bond,  and  that  that  Lease  was  a  beneficial  Lease. 
But  the  matter  does  not  stop  here,  because,  when 
you  come  to  the  under-lease,  although  it  was  subse- 
quent in  point  of  date,  it  has  reference  back  to  the 
date  of  the  original  Lease ;  and  if  you  look  at  the 
assignment  from  the  Servant  at  the  time  when  the 
Servant  ceased  to  be  in  the  service  of  Mr.  /.  P.  Wise, 
that  assignment  deals  with  the  whole  as  one  entire 
transaction.     Their   Lordships,   therefore,    can   come 
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to  uo  other  conclusion  than  that  the  transaction  was 
one  entire  transaction,  and  that  it  was  a  transaction 
which  was  tainted  with  usury. 

Then,  with  respect  to  the  argument,  that  Captain  uoa  l3osii. 
Wise  had  no  knowledge  of  what  took  place,  it  appears, 
that  to  all  intents  and  purposes,  Mr.  /.  I\  }Vise  was  his 
Agent.  It  is  not  alleged,  and  still  less  is  it  proved,  that 
the  ISTative  who  lent  his  money  was  at  all  aware,  that 
there  was  any  distinction  between  one  part  of  the  trans- 
action and  the  other.  In  point  of  fact,  Mr.  /.  F.  Wise 
was  acting  for  an  undisclosed  Principal,  the  loan  being 
a  lending  upon  one  transaction,  which  transaction 
was  clearly  usurious ;  therefore,  Captain  Wise  is  in 
this  position  :  either  he  must  go  against  his  Agent 
and  repudiate  the  transaction  altogether,  or  if  he  does 
not  repudiate  the  transaction,  he  must  take  it  with  all 
its  consequences. 

That  being  so,  brings  us  to  the  terms  of  Begu- 
lation  XY.  of  1793.  There  are  two  sections  affect- 
ing the  question,  the  8th  and  the  9th.  The  8th 
section  deals  with  the  case  in  which  the  usurious 
interest  is  disclosed  on  the  face  of  the  instrument, 
and  is  different  to  the  9th  section.  There  might 
be  a  very  good  reason  for  that.  There  might  well 
be,  where  there  was  no  fraud,  and  where  the 
whole  thing  was  disclosed,  a  right  to  recover  the 
princijDal,  whereas,  in  a  case  where  there  was  fraud, 
that  right  might  be  taken  awa}^  The  terms  of  the 
9  th  section  appear  to  their  Lordships  to  be  perfectly 
clear,  because  the  Court  is  not  ^'  to  decree  any  interest 
whatsoever  in  favour  of  the  Plaintiff,  in  any  ease 
where  the  cause  of  action  shall  have  arisen  on  or 
subsequent  to  the  28th  of  March^  1780,  where  a 
greater  interest  than  is  authorized  by  this  Ecgulation 
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shall  have  been  received,  or  stipulated  to  be  received^ 
if  it  be  proved,  that  any  attempt  has  been  made  to 
elude  the  rules  prescribed  in  it  by  any  deduction  from 
the  loan,  or  by  any  device  or  means  whatever  ;"  and 
then  there  comes  this  :  ''  nor  to  give  any  other  judg- 
ment but  for  the  dismission  of  the  suit,"  and  we 
cannot  conceive  that  .that  moans  anything  but  the 
dismission  of  the  suit,  so  far  as  it  has  relation  to  that 
usurious  contract,  though  of  course  it  would  be  dif- 
ferent, if  there  was  one  count  on  one  transaction,  and 
another  count  upon  another  and  a  totally  different 
tra'Asaction ;  in  point  of  fact  this  matter,  if  not 
actually  concluded  by  the  judgment,  is  virtually  con- 
cluded by  the  expression  of  opinion  in  the  former  case 
of  Wise  v.  Kishen  Koomar  Bose,  for  in  4  Moore's 
Ind.  App.  Cases,  219,  we  find  this  sentence:  *'  If, 
therefore,  in  this  case,  we  were  to  pronounce 
a  judgment  whereby  the  principal  should  be  reco- 
vered, without  interest,  such  a  judgment  would  be  in 
complete  defiance  of  that  Eegulation,  by  which  wo 
are  bound."  We  have  nothing  to  do  but  to  repeat 
these  words,  in  which  we  fully  concur  ;  therefore,  on 
both  grounds,  first,  because  the  transaction  was 
usurious,  and,  second,  because  of  the  terms  of  the 
Eegulation,  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  appeal  ought  to  be  dismissed  with 
costs,  and  the  decree  appealed  from  affirmed  (a), 

(a)  See  Shah  MuJchun  Loll  v.   B(i])oo   Srce   Kishen   Singh,   ante, 
p.  157. 
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Katciiekaleyana      Euxgappa     Ka-    )    t       jy     , 
L.UCKA  Tola  OODJAU     -         -         -    l^ijwH''''^ 


AND 


Iv^CHIVlJAYA      EUXOAPPA.        KaLAIvKA     )    r,  7      /^ 

TolaOodiar       ...         -    \  Respondent- 

On  appeal  from  the  High  Court  of  Judicature  at 

Madras. 

X  HIS    was  an  appeal  by    the  Zemindar  of    Oodiar 
Foliem^  from  a  decree  of  the  High  Court  of    3Iadras^        ls69 
rejectmg  a  regular  appeal  from  a  decree  of   the   Civil     iir^^uit 
Court  of  Triehinopohi.     The  question  beino:,  whether  against  a 

,  ^'  Zemindar  by 

the  Civil  Court  s  decree  awarding  to  the  Respondent  a  member  of 
maintenance,  marriage  expenses,  and  residence  out  of  niaintenanc^e 
the  proceeds  of  the  zemiadaru  of    Oodiar   Poliem   was  *^^^^  ^^,^^^ 

zaminaary,\\o 
correct.  issues  as 

The  circumstances  out  of  which  this  question  arose  the^Code  li 

were  these  : 9^^'il  Proce- 

dure (Act, 

^'Present:— Members  of   the   Judicial   Committee— T\\q  Eight  No- VIII.  of 
Hon.    Sir  James  AVilliam  Colvile,  and  the  Eight  Hon.  the  Lord  lag.i/iT^' 
Justice  Selwyn,  and  the  Eight  Hon.  the  Lord  Justice  Giffard.       wore  record- 

Gfl  by  the 
Primary  Judge.     Held  (1)  that  such  omission  was  not  fatal,  as  tho 
Court  could  procceed  to  decision  in  the  manner  indicated  by  section  351 
of  the  Code  ;  and  (2)  as  the  Court  had  directed  an  inquiry  as  to  main- 
tenance, which  was  to  be  deemed  equivalent  to  issues. 

It  is  in  the  discretion  of  the  Judge  in  a  maintenance  suit,  in  esti- 
mating the  amount  to  be  awarded,  to  fix  the  place  of  residence. 

The  Letters  Patent  of  1862,  creating  the  High  Gourt  of  Judicature  at 
J/.:tf/rrt,s,  section  42,  provide,  that  the  reasons  given  by  the  Jud^-es  of 
their  decision  should,  on  appeal  to  Encjland,  be  transmitted  with  tho 
record  for  the  information  at  the  hearing  by  the  Judicial  Committee 
of  the  Privy  Council,  which  direction  it  is  the  bounden  duty  of  the 
Judges  to  comply  witli, 
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By  an  Istimrar  Sunnud^  dated  the  23rd  of 
December,  1817,  the  zemindanj  of  OocUar  Polieni 
^Yas  granted  to  KatcJil  Rungappa  Oodlar^  the  Father 
ot  the  AppeUaat  and  Respondent,  as  his  self  acqui- 
sition. Katchi  Rungappa  Oodkir^  the  first  Zemindar, 
died  before  the  year  1834,  leaving  3Ioottoo  Vuia^ 
his  eldest  Son  and  heir  surving,  who  became  the 
second  T^emindar.  Mooltoo  Vizla  died  in  1836, 
leaving  Katchi  Rungappa,  an  infant  Son  and  heir, 
surviving,  who  became  the  third  Zemindar,  He 
died  in  the  same  year,  leaving  his  Uncle,  the  Appel- 
lant, the  heir  to  the  zemindary. 

On  the  loth  of  Decemher,  1860,  the  Eespondent 
filed  a  plaint  in  the  Principal  Sudder  Ameen^s  Court 
at  TricJunopohi,  against  the  Appellant,  to  recover 
Rs.  9,999  for  his  maintenance,  accommodation,  and 
marriage  expenses.  The  plaint  stated,  that  the 
Plaintiff  was  the  third  and  the  Defendant  the  first  of 
the  three  Sons  of  Plaintiff's  Father,  then  living;  that 
the  Defendant  was  in  possession  of  real  and  personal 
property  of  the  Plaintiffs  Father,  namely,  the  zemin- 
dary  of  Oodiar  Poliem,  capable  of  yielding  an  annual 
income  of  Es.  40,000  ;  Jewels,  and  ready  cash  received 
by  the  Defendant  from  the  Circar  at  the  time  of  his 
installation  valued  at  Es.  61,393.  3a.  3p.,  and  two 
yilla^'es,  situate  in  the  TAillah  of  Comhaconiun,  capable 
of  yielding  Es.  1,000  a  year;  that  the  Plaintiff 
was  entitled  to  one-third  of  the  income,  both  under 
Hindoo  Law  and  local  usage,  and  prayed,  first,  a 
decree  for  an  annual  sum  of  Es.  3,000,  or  Es.  250 
per  mensem  for  his  maintenance  ;  and  secondly,  that 
the  Building  known  by  the  name  of  Niddaraikoodum, 
lately  occupied  by  his  Mother,  and  situate  at  Oodiar 
Poliem.,   and  valued  at   Es.    3,000,    might   be   made 
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over  to  him ;  or,  in  the  alternative,  to  pay  him  ^^J^^ 
Es.  2,999  lor  erecting  a  House  for  his  residence  ;  and  Katche- 
a  turther  sum  of  Es.  4^000  for  the^expenses  ot  nis    rungappa 

•  Kalakka 

maniage.  ^  ToLAOoDiAa 

The  Appellant  by  his  plea-,  stated,  ^first,"^  that  more  v, 

,  1      '  -1         •  1         "r»i     •        ■J2i??       KACHIVIJAYA 

than  twelve  years  having  elapsed  since  the  rlaintiii  s  Eungappa 
maturity,  his  claim  was  barred  by  the  Statute  of  xolaOodiar 
Limitation  „  Secondly,  that  the  income  from  the 
zemmdary  was  not  sufficient  to  cover  his  expenses. 
Thirdly,  that  the  Plaintiff's  Mother  was  in  the 
receipt  of  a  monthly  maintenance  of  Es.  40,  under 
a  decree  of  the  Court,  and  that  the  Plaintiff  being 
a  member  of  her  family,  was  not  entitled  to  a 
separate  maintenance.  Fourthly,  that  Es.  7  a  month 
w^as  sufficient  for  a  man  to  support  himself  on. 
Fifthly,  that  the  Defendant  was  not  bound  to  pay 
for  the  expenses  of  the  Plaintiff's  marriage,  nor  to 
erect  a  building  for  his  residence. 

Two  documents  were  given  in  evidence  by  the 
Plaintiff,  exhibits  A  and  B.  The  first  (A.)  was  a  de- 
cree of  the  8udder  Court,  dated  the  23vdoi  December, 
]  837,  in  a  former  suit  for  maintenance  out  of  the  same 
zemindary,  which  was  dismissed  on  the  ground, 
that  the  zemindary  was  the  self  acquisition  of  the 
Zemindar,  the  Defendant,  under  the  before-men- 
tioned Istimrar  Sunmid,  dated  the  23rd  of  December, 
1817,  but  that  the  then  Plaintiff,  Katchi  Oodiar, 
who  claimed  through  an  illegitimate  Son,  and  the 
Zemindar  under  the  Istimrar  Sunnud,  being  Grand- 
sons of  a  former  Zemindar,  the  Plaintiff,  whether 
legitimate  or  not,  would  (the  family  being  Soodras) 
have  otherwise  been  entitled  to  maintenance.  The 
second  (B.)  was  a  petition  by  the  Appellant,  dated 
the  18th  August,  1836,  praying  either  for  posses- 
sion of  the  semindary  as  heir,  or  for  maintenance 
•  VOL.  XII.  -  K  2 


498  CASES    IN    THE    tRlVY    COUNCIL 

1869.  at   Es.    700    a   month,    stating   that    'Hhe    aforesaid 

Katche-  zemindary  and   my   kavil  {inoniam)   lands,    situate  in 

EuNGAPPA  ^^^  Arcot  Suba,   yield  an  income    of  Ks.   50,000   a 

Kalakka  year."     No  other  evidence  was  then  adduced. 

ToLaOoDIAE     '^  .  A  1  ^    '  1 

V.  The   principal    Sudder'  Ameen  by   his   decree    dis- 

BuNGAPP^A     missed  the  plaint  on  the  ground  that  the  zemindary 

KALAKKA  ^P  ,,%.^.l 

TolaOodiar  was  self-acqmied. 

The  Eespondent  appealed  to  the  Civil  Court  of  Tri- 
chinopoly  urging  that  the  zemindary  was  ancestral 
property,  and  not  the  self-acquired  estate  of  the  Ap- 
pellant ;  that  by  the  deed  of  permanent  assessment 
with  the  late  Zemindar^  Father  of  both  the  parties, 
the  semindary  was  vested  in  him,  his  heirs,  successors, 
and  transferees  ;  that  the  Government,  on  the  death  of 
the  late  Zemindar,  allowed  the  property  to  pass  to  the 
Appellant^  after  receiving  from  the  latter  a  muchilka 
(agreement)  to  the  eifect,  that  he  should  maintain  thQ 
Eespondent,  at  the  time  an  itifant,  and  the  other 
members  of  the  family  ;  that  evidence  of  the  Ee* 
spondent  had  been  rejected ;  and  lastly,  that  the  Ap- 
pellant and  the  other  members  of  the  family  had  been 
in  receipt  of  maintenance  from  the  zemindary. 

The  Civil  Court  by  its  decree  affirmed  the  decree 
of  the  Principal  Sudder  Ameen  on  the  like  grounds. 

In  the  special  appeal  preferred  by  the  Eespondent, 
the  High  Court  by  its  decree,  dated  the  19th  of  De- 
cemher  1862,  overruled  both  the  decrees  of  the 
Principal  Sudder  Ameen  and  the  Civil  Court,  de- 
claring that  the  zemindary  was  ancestral,  and  the 
Eespondent  entitled  to  maintenance  from  it,  and  the 
suit  was  remanded  to  the  Civil  Court  with  instructions 
"To  ascertain  the  means  of  the  Appellant  and  the 
other  facts  of  the  case,  and  to  proceed  to  a  decision 
in  the  manner  indicated  in  section  351  of  the  Code 
of  Civil  Procedure," 
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The  suit    was    accordingly  remauded  to  the  Civil       1869. 
Court  of  Tricliinopoly^   r.nd  heard  as  an   L'rl;^inal  suit,     Katche- 
without  any  further  proceedings  being  taken  in  the    rungappa 
subordinate  Court  of  the  Principal  Sudder  Ameen.  Kalaicka 

iS'o  issues  were  framed  in  the  Civil  Court.  -  v. 

Evidence  v/as  given  by  the  Eespcndent  of  a  petition,  ^rungapp^a 
filed  in  the  year  1 8l7  by  the  then  Zemindar  for  mainte-  Kai^akka 
nance  to  his  Son,  andOrders  by  the  Collectors  awarding 
maintenance  to  members  of  the  family.  The  Appellant 
was  not  permitted  to  give  any  evidence,  the  Court 
considering  it  unnecessary  to  examine  any  witnesses, 
although,  as  the  Appellant  alleged,  among  the  docu- 
ments which  he  might  have  produced,  if  he  had  not 
been  prevented  by  the  absence  of  issues,  and  by  the 
decision  of  the  Civil  Judge,  was  a  Sunnud  of  the 
Collector,  dated  the  20th  of  Jime^  1849,  showing  that 
the  income  of  the  zemmdary  was  then  reduced  by 
the  income  trom  the  Kavil  lands,  amounting  to  more 
than  Rs.  26,000  per  annum. 

On  the  29th  of  October^  1863,  the  Civil  Judge(Mr. 
T.  J.  P.  Harris)  made  his  decree  which  stated,  that 
the  Defendant  urged,  that  Ks.  35  a  month  were  suffi- 
cient for  the  support  of  the  Eespondent ;  that  the  De- 
fendant admitted  the  exhibit  B,  and  as  the  zemindary 
yielded  annually  Es.  50,000,  the  Appellant  was  in  a  po- 
sition to  allow  the  Eespondent  a  proper  maintenance  ; 
that  document  D,  showed  that  Es-  250  were  formerly 
awarded  to  a  member  of  the  family  as  maintenance; 
therefore,the  Court  directed  the  Defendant  to  pay  the 
Plaintiff  monthly,  Es.  200  as  maintenance,  together 
with  arrears  from  the  date  of  plaiiit,  and  Es.  2,000 
for  marriage  expenses,  and  part  of  the  Defendant's 
House  to  be  given  up  as  a  place  of  residence  for  the 
Plaintiff,  and  to  pay  the  costs. 
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1SG9.  From  this  decree  the  Appellant  filed  a  memorandum. 

kTtch^-     of  appeal  on  the  following  among   other  grounds  :— 

kalkyana.    ^^.    ^^^^  j.j^g  claim    was    barred  by  the  Statute  of 

Kalakka     Limitation  ;  second,  that  the  Istimrar  Sunnud  granted 
TolaOodiah  ^^^^  Zemindar  was  not  produced   to   show   the 

^SngIpp^^   nature  of  the  property  ;  third,  that   the   Eespondent\s 
Kalakka     Mother  was  entitled  to    be  maintained  by  her  Son, 
oDiAR  ^^^  ^^^  Appellant  ought  to  be  relieved,  at  least,  to 
the  extent  of    her    maintenance.       Fourth,  that    the 
Civil  Judge's  estimate  of  the  income  of  the  zemmdary 
was  erroneous.    Fifth,  that  the  Civil  Court  had  not  cor- 
rectly estimated  the  wants  of  the  Eespondent.     Sixth, 
that  it  had  misconstrued  the  document  B.      Seventh, 
that  documents  D  and  E,  which  were  Orders  from  the 
Collector  in  reply  to  claims  made  by  the  Eespondent's 
elder  Brother  for  maintenance   and  for  housing,  were 
*    not  evidence  against  the    Defendant,  nor  was  there 
any  evidence  of  their  having  been  acted  upon.  Eighth, 
that  the  maintenance  awarded  being  more  than  liberal, 
no  separate  allowance  was   necessary  for  the  marriage 
of  the  Eespondent,  and,  even  if  necessary,  the  amount 
awarded  was  exorbitant ;  and  ninth,  that  after  allow- 
ing maintenance,  the  Appellant    was    not    bound  to 
provide  the  Eespondent  with"  lodging,  and"  to  allow 
him  to  live  in  the  Palace  would  be  inconvenient  both 
in  principle  and  practice. 

On  the  28th  of  May^  1864,  a  decree  was  passed 
by  the  High  Court  of  Madras,  consisting  of  Mr. 
Justice  FhilUps]2indi  Mr-  Justice  Frere,  dismissing 
the  appeal,  on  the  ground,  that  it  was  of  the  nature 
of  a  special  appeal.  T^o  grounds  were  given  for 
the  decree,  nor  were  the  reasons  of  the  Judges 
for  their  judgment  transmitted  to  England  with  the 
record- 
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The  appeal  was  from  tliis  decree.  18G9. 

As  the  Eespondent  did  not  appear,  the   appeal   was     kaleyana 
heard  ex  purie.  Rungappa 

^  K.VLAKiv.v 

TolaOodiar 
Sir    R.    Palmer^    Q.C.j    and  Mr.  Mackeson^  Q.C=,  v. 

for  the  Appellant.  K^uNOArpi 

Kalakka 
In  the    first    place,    the    proceedings    in   the  Civil  ^^^"^  Oodiar^ 

Court  were  wholly  irregular.  No  issues  or  points 
were  framed  or  recorded  as  directed  and  required  by 
the  Code  af  Civil  Procedure  (Act.  No.  VIIL  of  ]  859), 
sees.  139,  140- J.  That  is  a  fatal  objection;  Srimiit 
Mootioo  Vijaya  Gowery  Vallahha  Ferria  Woodea 
Taver  v.  Ramj  Anga  Natckiar  {a\  Baboo  Rewiin 
Fershad  v.  Jankee  Fershad  {b).  Secondly,  evidence 
was  improperly  rejected.  The  Appellant  was  de- 
barred from  calling  witnesses,  or  giving  in  evidence 
a  Simnud  of  a  Collector  which  would  have  shown^ 
the  real  income  of  the  zemindari/,  the  very  point  in 
issue,  That  was  a  denial  of  justice,  and  the  suit  ought, 
therefore,  to  be  remitted  to  India,  since  no  satisfactory 
decision  can  be  arrived  at  on  the  merits  :  Jesivunt 
Sing-jee  JJhhij  Sing-jee  v.  Jet  Sing-jee  Uhhy  Sing- 
j'ee  (c).  Thirdly,  no  maintenance  can  be  awarded  out 
of  a  zemindary,  but  even  if  it  could  be  by  the  Hindoo 
Law,  the  amount  of  such  maintenance  out  of  an  indivi- 
sible family  property  must  depend  on  a  properly  ascer- 
tained amount  of  the  net  income :  Exp-  Janaky. 
Ummah  (d).  Here  maintenance  was  awarded  on  an 
assumption,  that  the  net  income  of  the  zemindary  waa. 

{a)  3  Moore's  Ind.  App.  Cases,  278. 
{h)  10  Moore's  Ind.  Aj)p.  Oases,  25. 
{c)  2  Moore's  Ind.  App.  Oases,  424. 
{d)  2  Strange's  Mad.  Cases,  285,  and  see  note  to  ih^,  p.  288. 
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1869.        above  Es.  60fiQ0per  annum.     The  plaint  only  assessed' 

IOtche-     it  at  Es-  40,000,  but  after  paying  taxes,  interest,  and 

KALEYANA    instalments  of  family  debts,  and  other  necessary   ex- 

Kalakka    penses,  it  was  shown  that  such  annual  income  did  not 

oLA^oDiAR  ^^^^^^  1^^  2,000.  Lastly,  no  separate  allowance  ought 

^EuN™p'pA    to  have  been  made  for  the  Eespondent's  marriage,  for 
Kalakka     i]^q  Appellant  was  not   bound  to  provide  the  Eespon- 
dent  with  a  residence  in  addition  to  maintenance. 

Judgment  was  delivered  by 

The  Eight  Hon.  the  Lord  Justice  Selwyn. 

Their  Lordships  have  considered  this  case,  and 
they  must  in  the  first  place  express  their  regret^ 
that  the  record  contains  no  statement  of  the  grounds 
of  the  decision  of  the  High  Court  which  is  now  under 
appeal.  The  Charter  of  the  High  Court  of  Judica- 
ture, section  42,  expressly  requires,  that  the  reasons  of 
their  decisions  should  be  recorded  by  the  Judges,  and 
transmitted  for  the  information  of  this  Court,  and  it  is 
the  subject  of  great  regret,  especially  in  a  case  which 
comes  before  their  Lordships  ^.r^ar ^6',  that  the  grounds 
of  the  judgment  appealed  from  should  be  wanting 
in  the  record.  But  in  the  absence  of  any  such  infor- 
mation, their  Lordships  must  deal  with  the  case  as  it 
appears  on  the  record  in  this  present  suit. 

The  first  objection  which  is  taken  is,  that  in  this 
case  no  issues  were  directed  in  the  manner  which  has 
been  prescribed  by  the  prcatice  of  the  Courts  in  India. 
But  the  decree  of  the  19th  of  December,  1862,  which 
directs  that  the  matter  shall  be  referred  to  ascertain 
the  amount  of  maintenance,  which  may  appear  to  be 
justly  and  properly  payable  with  reference  to  the 
means  of  the  Defendant,  and  the  other  facts  of  the 


"ON    A^PPEaL    FKOM    the    KAST    INDIES.  503 

case,  aud  to  proceed  to  the  decision   in   the  manner        ^^^^• 

indicated  in  section   351    of  tlie  Code  of  Civil  Pro-  Katchj^- 

cedure,  removes  any  such  objection,  because,  that  is,  Ru^xj^G^pp'! 

in  substance,  an   Order  for   inquiry,  and  an  Order  for  K'^lakio. 

...  .  •  1  A  T       ToLAOoUlAlt 

inquiry  raising  the  very  points  upon  which  the  Appel-  v. 

lant  has  relied  m  the  arguments  before   this  Court ;    Eungap^pa 
for  it  is  a  direction  to  ascertain  the  amount  of  the  m"^*^^^^^"^ 

TolaOodiak 

maintenance  which  may  appear  to  be  justly  and 
properly  payable  with  reference  to  the  very  point 
which  it  was  urged  ought  to  have  been  taken  into 
consideration,  viz.  the  means  of  the  Defendant,  in 
connection  with  the  other  facts  of  the  case.  It 
appears  to  their  Lordships  to  be  impossible  to  object 
to  such  an  inquiry  as  that,  upon  tho  ground  of  its  not 
being  sufficient.  It  is,  therefore,  equivalent  to  issues, 
and  rendered  any  further  issues  entirely  unnecessary. 
The  first  ground  of  objection,  therefore,  fails. 

We  proceed,  then,  to  the  second  ground,  namely^ 
that  there  was  in  this  case  an  improper  rejection  of 
evidence.  Now,  it  appears  to  their  Lordships  that, 
under  an  inquiry  such  as  that  to  which  I  have  al- 
luded, it  was  obviously  competent  to  either  party  to 
produce  evidence  in  support  of  his  case  during  the 
conduct  of  that  inquiry  ;  and  if  evidence  had  been 
properly  tendered  on  the  part  of  the  Appellant,  and 
had  been  improperly  rejected  by  the  Judge,  such 
improper  rejection  of  evidence  would  have  constituted 
a  valid  ground  for  appeal.  But  we  find  that,  in  fact, 
there  was  an  appeal  from  the  decision  of  the  Judge, — = 
a  decision  arrived  at  in  the  prosecution  of  that  in- 
quiry,— and  the  eleven  grounds  for  the  appeal  from 
that  judgment  are  stated.  In  considering  these  eleven 
grounds,  we  find,  in  the  first  place,  that  the  Appel- 
lant raised  the    objection  that  the  Plaintiff's  case  was 
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^^^^'  barred  by  the    Statute   of   Limitation  ;  and   secondly, 

Katche-  the  Plaintifit  not   having   produced   nor   given   notice 

HuNGAPPA  t^  ^^^^  Defendant  to   produce  the   Istimrar   Simnud  of 

Kal^kkv  ^^q  Zemyindar,  no   ju^^ii^ent  could  be  passed  as  to  the 

V.  nature   of   the   property.      Now,    that   appears  to  be 

Kachivijaya  .  .    .  ,  .  1   •    1       1        1      1_ 

EuNGAPPA  again  raising  the  same  question  .which  had  been 
Tw-YooDiAR  <^ecided  before,  namely,  as  to  whether  this  property 
was  acquired  property,  or  whether  it  had  been  in- 
herited ?  It  appears  to  have  been  originally  acquired 
by  one  Zemindar^  but  it  had  descended  to  the  then 
Zemindar,  and,  therefore,  it  could  not  then  be  pro- 
perly considered  as  acquired  property.  That  had 
been  already  decided,  and  that  point,  once  before 
decided,  seems  to  be  intended  to  be  raised  again  by 
the  second  ground  of  appeal.  The  third  ground 
proceeds  to  raise  the  objection  as  to  the  Plaintiff's 
Mother  being  entitled  to  maintenance,  and  then  the 
fourth  is,  '^The  Civil  Judge's  estimate  of  the  income 
of  the  zemindary  is  erroneous,  and  even  opposed  to 
the  Plaintiff's  own  allegation."  The  fifth  is,  "  The 
Civil  Court  has  not  correctly  estimated  the  wants  of 
the  Plaintiff."  We  need  not  go  at  lebgth  into  the 
other  grounds,  but  it  is  to  bo  observed,  that  these 
grounds  proceed  mainly  upon  an  insufficiency  of  the 
evidence  produced  by  the  Plaintiff,  and  that  they  do 
not  in  the  least  degree  point  to  any  evidence  having 
been  tendered  by  the  Appellant,  or  having  been  im- 
properly rejected  by  the  Judge ;  and  under  these 
circumstances,  even  if  the  Appellant  had  any  such 
ground  of  appeal,  if  he  did  not  think  fit  to  produce  it 
before  the  Court,  where  such  an  appeal  might  regu- 
larly have  been  prosecuted,  and  where  such  a  ground 
would  have  aff'orded  a  sufficient  ground  for  such  an 
appealj  in  the  opinion  of  their  Jjordships,  it  is  not 
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competent  for  him  to  maintain  it  now ;    and  it  appears     ^J^^^ 

to  have  been  raised  for  the  first  time  in  the  petition  of     Katche- 

the  6th  of  August,  1864,  where  it  his  said,    *^  Because    I^^gYppa 

your  Petitioner  was  not  permitted  to  prove  what  the  ^-^'^^^^^^'^ 

net   income   of   the  zemindatnt   was."      Their   Lord-  v 

ships,    therefore,    are   of    opinion   that   that    second  ^run^appa 

ground  of  complaint  also  fails.  rr,^^^^^^^"^ 

,  ,  .   .  Tola  Oodiar 

Then  it  is  said,  that  the  decision  is  erroneous,  in- 
asmuch as  it  is  based  upon  an  assumption  that  the 
income  of  the  mmindary  was  Es.   50,000,  which  is 
more  than  has  been  alleged  in  the  original  plaint, 
which  only  claimed   maintenance  as  against   an   in- 
come of  Es.  40,000.      But  in  the  opinion  of   their 
Lordships,  this  is  a  misconception  of  the  terms  of  the 
judgment.     The   judgment  appears  to  have  proceeded 
upon  this.     The  Claimant  alleges,  that  the  income  of 
the  zemindary  is  Es.   40,000,    but   the   Judge  finds, 
that  upon  a  former  occasion,   many  years  ago,  it  is 
true,   the  Appellant  had  admitted  the  income  to  be 
Es.    50,000 ;    and   that   on   a   former   occasion,    also 
many  years  ago,  in  the  year  1831,  a  sum  of   Es.  250 
'per  mensem,  or  Es.  3,000  a  year,  had  been  awarded  to 
another  Brother   of   the   Zemindar   for   maintenance. 
The  Judge,   proceeding  upon  that,   says,    '*  I  find  an 
allegation  of  Es.  40,000  on  the  one  side,  an  admission 
of   Es.    50,000   on   the   other,    and  a   former   Order 
allotting   for   maintenance   Es.    3,000 ;   and,    in   the 
absence  of  any  evidence   to   the   contrary,    the   fair 
inference  to  be  drawn  from  these  documents  is,  that 
Es.  2,000  is  a  reasonable   sum  for  maintenance,  with 
the  addition  of  a  house."     Under  these  circumstances, 
their  Lordships  are  of  opinion,   that  it  cannot  with 
justice  be  said  that  the  Judge  has  proceeded  upon  the 
foundation   of   the   income   being   Es.   50,000,    andj 
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1869.       therefoie,   in  excess  of  the  allegation  made  by  the 
Katche-     Plaintiff. 

EuNGAPPA        It  remains  only  to   notice   the   other   point   with 
t^aOomar  ^'^^P^^t  t^  t^^  residence.      It  may,  we  think,  be  fairly 
v.:        assumed,    that   this   question   was   taken    into    con- 
Eungappa    sideration  by  the  Judge  in  fixing  the  amount  of  the 
^laOodue  maintenance.     It  was  a  matter  for  the  discretion  of 
the  Judge,  and  a  matter  with  which  this  Board  woiiild 
be  very  reluctant  to  interfere,  unless  it  could  be  shown 
that  the  Court  below  had  miscarried  in  some  very  gross 
and  striking  manner.     Now,  in  the  opinion  of  their 
Lordships,  there  is  no  such  miscarriage  in  this  judg- 
ment, having  regard  to  the  documents  which  were 
proved,  and  to  the  .absence  of  any  other    evidence. 
It  appears  to  their  Lordships  not  to  be  unreasonable 
to  award  the  sum  which  has  been  awarded  by  the 
Judge,  with  the  addition  of   the  residence,  and,  there- 
fore, their  Lordships  will  feel  it  their  duty  humbly 
to  advice  Her  Majesty  that  this  decree   should   be 
,  affirmed,  and  the  appeal  dismissed. 
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Ikbaloodowlah  -         -         -  Appellant^ 

AND 

Sah    Bunarsee    Doss    and    Mook-  )  r>         ^7    /  * 

EUMOOBOWLAH  -  -  -    j  ^^'P'^^^^^^-* 

On   appeal  from  the    Court  of  the  Judicial  Com- 
missioner at  Oude, 

X  HIS  suit,  in  the  nature  of  an  action  of  trover,  was    ^^^i869^^^' 
instituted  by  the  Appellant  to  obtain  restitution  of        tt' 
nine  Government  promissory  Notes,  commonly  called  nature  S 
Company's  paper,   or  in  the  alternative   to    recover  t^v^er^by thf 
their  value.     These  Notes  formed  a  portion   of  the  I'laintiff,  to 

—  ^  recoverUom- 

estate  of  Setara  Begum,  deceased,   the  Mother  of  the  pany's  paper, 
Appellant,    and   the   Eespondent,    MooJcrumoodowlaJi.  kotes  being 

part  of  h.is 
deceased 
*  Present: — Members  of  the  Judicial   Committee — The   Eight  Mother's  es- 

Hon.  Sir  James  William  Oolvile,  the   Right  Hon.  Sir  Robert  tate,  against 

Phillimore(the  Judge  of  the  Court  of  Admiralty),  the  Right  Hon.  *  •"^;^o^t  no- 

the  Lord  Justice  Selwyn,and  theRightHon.theLordJustieeGiffard.    tice  and  the 

Assessor  : — The  Right  Hon.  Sir  Lawrence  Peel.  Vendor,  his 

Brother,  alleg- 
ing first,  that 
the  dealing  with  the  Notes  on  the  part  of  hisBrother  was  illegal  and  con- 
trary to  the  Plaintiff's  rights  as  heir  ;  and  secondly,  that  in  a  previous 
suit  against  his  Brother,  regarding  the  notes,  he  had  obtained  a  de- 
cree against  him  in  respect  of  one  of  the  Notes  sued  for,  but  had  not 
enforced  judgment.  The  suit  was  dismissed  by  the  Courts  in  India  on 
the  grounds(l)of  limitaLion,underAct,No.  XIV.  of  1859,and(2)as  barred 
by  the  previous  suit.  On  appeal,  such  decree  reversed,  as  it  appeared^ 
that  the  real  point  in  issue,  the  validity  of  the  transfer  of  the  Notes,  had 
not  been  heard,  and  the  suit  remitted  back  to  the  Judicial  Commissioner 
at  Lttcknoiv,  to  give  directions  to  the  Court  of  First  instance  to  rehear  the 
case,  with  liberty  to  either  party  to  amend  the  pleadings. 
Costs  of  appeal  to  abide  the  result  of  the  rehearing. 
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18G9. 
Ikbaloo- 

DOWLAH 
V. 

SaH  BtjNAR- 

SEE  Doss. 


The  first  Kespondent,  Sah  Bunarsee  BosSy  was 
a  Mahajurij  or  Banker,  of  Lueknow, 

It  appeared,  that  the  Begum  died  on  the  3rd  of 
Septemher^  1856,  leaving  two  Sons  and  one  Daughter, 
the  Appellant,  Mookrumoodowlah^  the  second  Ke- 
spondent, and  Hoosainee  Khanum^  her  legal  heirs 
according  to  the  Mahomedan  Law. 

The  Begumh  estate  consisted  of  real  property 
claimed  by  the  Appellant  by  virtue  of  hihbeh  (gift), 
personal  and  household  property  which  afterwards 
was  amicably  divided,  and  Government  promissory 
Notes  of  the  value  of  Es.  59,100  standing  in  her  own 
name. 

A  few  days  after  the  Begumh  death,  Hoosainee 
Khanum  died  without  issue,  leaving  Agha  Hmun 
Ruza^  her  Husband,  her  surviving. 

The  Appellant  alleged,  that  during  the  first  two 
days  of  the  Indian  mutiny,  which,  broke  out  in  the 
summer  of  1857,  before  the  Begum'' s  funded  property 
had  been  divided,  or  a  Certificate  of  heirship  obtained, 
his  Brother  broke  open  a  closet  in  which  the  Notes 
in  question  and  his  Mother's  seal  were  deposited,  and 
having  stamped  the  Notes  with  the  seal,  sold  them 
during  the  disturbances  at  an  undervalue,  without 
making  over  to  him  the  share  to  which  as  co-heir  he 
was  entitled. 

In  February y  1861,  the  Appellant  applied  to  the 
Accountant-General,  to  have  the  Notes  standing  in 
his  Mothers  name  stopped,and  in  reply  was  informed, 
that  before  his  request  could  be  complied  with,  he 
must  state  to  what  loans  they  appertained.  A  corre- 
spondence followed,  in  the  course  of  which  the 
Appellant  forwarded  to  the  Accountant- GeneraPs 
Office  a  detail  of  seventeen  Notes,   together  with  thd 
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number,  year,  aud  amount  of  each,  and  was  inl'ormod       18G9. 
in  reply,  that  only  one  of  them  was  then  standing  in    IkTaT^o- 
the  Register,  in  the  name  of    the  Begmn,   and  that     ^owlah 
payment  of  it  had  been  stopped  in  consequence  of  his  Sah  Bunar- 
application  ;   that  five  had  been  paid  off  by   transfer,     ^^^  ^^^•'^' 
and   that     the   remaining    eleven    must    have   been 
erroneously  described  by  him,  as  no  such  Notes  were 
in  existence. 

On  the  12th  of  March,  1863,  the  Appellant  filed  a 
plaint  in  the  Court  of  the  Civil  Judge  of  Luchnow, 
against  his  Brother,  and  a  native  Banker  of  the 
name  of  Sheonath,  for  the  recovery  of  his  share 
(two-fifths)  of  the  estate  of  his  Mother,  and  Government 
Notes  of  the  value  of  Rs.  23,640,  part  of  the  Notes  of 
the  value  of  Rs.  59,100,  which  their  Mother  had  left ; 
and  also  for  the  recovery  from  Sheonath  of  two  Notes, 
part  of  the  above  Notes,  of  the  value  of  Rs.  2,500, 
which  had  been  discovered  to  be  in  his  possession, 
and  in  the  plaint  it  was  stated,  that  some  of  the 
Notes  constituting  part  of  the  estate  had  been  parted 
with  by  his  Brother  to  other  persons,  and  that  as 
soon  as  the  Appellant  had  obtained  definite  informa- 
tion, he  would  sue  for  them. 

Sheonath  made  no  defence. 

In  the  course  of  this  suit,  the  Respondent,  Mook- 
rumoodowlah,  admitted  that  he  had  opened  the  closet, 
and  abstracted  therefrom  the  Notes,  and  his  Mother's 
seal,  which  he  subsequently  impressed  upon  them,  and 
stated  that  he  had  been  induced  to  act  thus  by 
reason  of  his  Brother  having  set  up  a  claim  to  the 
whole  of  their  Mother's  realty,  and  by  force  of  circum- 
stances, consequent  upon  the  breaking  out  of  the 
mutiny. 

By  a   decree,  dated  the    24th  of  April^  1863,  Mr. 
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^2^^       E.  G.  Frazer,  the  Civil   Judge    of   Liicknow,   decided 

Ikbaloo-    that  whatever  might  be  the  truth    of   Mookrumoodow- 

V,         laWs  statement,  he    had  constituted  himself  an  Exe- 

^sEE^Doss!'  ^^^^^  ^^  ^^^^  ^^^^'  ^^^  decreed  in  favour  of  the  Appel- 
lant's claim  for  Government  Notes  belonging  to  his 
Mother's  estate  to  the  value  of  Ks.  23,640,  or  in  lieu 
thereof  that  amount  in  cash,  with  costs  against  MooJc- 
rumoodowlah^  and  decreed  that  the  two  Notes  of  the 
value  of  Es.  2,500,  attached  in  the  hands  of  Sheonathy 
belonged  to  the  undivided  estate  of  the  Begum,  and  as 
such  should  be  sold  and  divided  amongst  her  heirs  as 
follows :  two-fifths  to  the  Appellant,  two-fifths  to  the 
Eespondent,  Moohmmoodowlahy  and  to  their  Sister 
one-fifth;  but  she  being  dead,  half  of  her  one-fifth 
was  to  go  to  her  Husband  and  the  other  half  thereof 
equally  between  the  Appellant  and  his  Brother; 
SheonatJi  being  left  to  his  proper  legal  remedy. 

These  Notes  were  sold ;  and  Agha  Husan  Ruza 
having  given  up  any  claim  thereto,  the  proceeds  were 
taken  out  of  Court  by  the  Appellant. 

On  the  4th  of  Novemher^  1862,  a  Certificate  of 
succession  was  applied  for  to  the  estate  of  the  Begum, 
but  was,  on  the  4th  of  April,  1863,  refused  on  the 
ground,  that  neither  party  could  have  a  certificate 
until  their  claims  had  been  decided  against  each  other 
by  a  regular  suit. 

By  a  petition  in  the  same  suit,  dated  the  22nd 
October,  1863,  the  Appellant  prayed  that  Notes  to 
the  value  of  Es.  27,000  (part  of  the  Es.  59,100)  which, 
as  he  alleged,  had  been  transferred  to  one  Dhunput 
Boy  and  the  Eespondent,  Sah  Bunarsee  Doss,  by  his 
Brother,  the  second  Eespondent,  under  the  seal  of 
the  Begum,  without  his  consent,  should  be  sent  for 
by  issue  of  a  warrant,  and  that    satisfaction    of   the 
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romaining  amount  of  the  decree  should  be  made  by        i^^^- 
their  attachment  and  sale.  Ikbaloo- 

On  the  11th  of  Beeemher,  1863,  the  Clerk  of  ''''''^^''^ 
the  Court  made  the  following  Order  : — **  Case  Sak  Bunar- 
brought  forward  this  day.  Order  to  be  issued  to 
Bhunput  Roy  and  Sah  Bimarsee  Boss,  under  sec. 
234  of  Act,  Ko.  VIII.  of  1859,  as  applied  for  by  the 
Petitioner,  and  a  copy  of  the  list  filed  by  the  decree- 
holder  to  be  sent,  with  directions  calling  upon  them 
to  file  any  objection  they  might  have  in  Court." 

On  the  same  day  the  Clerk  of  the  Court,  acting, 
as  alleged  by  the  second  Kespondent,  in  collusion 
with  the  Appellant,  issued  an  injunction  in  the  suit 
in  these  terms : — **  To  Sah  Bunarsee  Boss.  At 
the  request  of  the  decree-holder,  you  are  hereby 
directed  not  to  deliver  any  of  the  Notes  mentioned 
30  in  the  list  appended  to  this,  which  may  be  in 
your  possession,  to  any  one  until  further  Orders  of 
the  Court,  and  to  bring  forward  any  objection  you 
may  have  in  Court.  This  injunction  is  issued  under 
section  234  of  Act,  No.  VIII.,  1859." 

These  proceedings  were  taken  without  Sah  Bu- 
narsee Doss  being  made  a  party  to  the  former  suit. 

The  Eespondent,  Sah  Bunarsee  Boss,  in  obedience 
to  the  injuction,  returned  a  list  of  nine  Notes,  to  the 
value  of  Es.  27,000,  which  had  been  purchased  by 
him  in  the  Bazaar  during  the  mutiny,  and  having 
been  sent  to  Calcutta,  were  sold  there. 

By  a  petition,  dated  the  l9th  of  February,  1864, 
the  Appellant  prayed  that  the  Notes,  when  recovered 
from  the  Eespondent,  Sah  Bimarsee  Doss,  might  be 
delivered  to  him  in  the  same  manner  as  those  in  the 
possession  of  Sheonath  had  been,  or  that  the  amount 
might  be  paid  to  him  in  cash  with  interest. 
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1869.  On  the  21st  of  April,  I8d4,  the  Clerk  of  the  Court, 

Ikbaloo-     being  of  opinion,   that    the  suit  was  not  one  which 
s  H^BuNAR-  co^^cl  be  dealt  with  in  a  summary  way,  ordered  that 
SEE  Doss,     it  should  be  struck  out  of  the  list  of  pending  cases. 

Having  by  means  of  the  injunction  obtained  the  dis- 
covery he  required, the  Appellant  instituted,  on  the  Gth 
of  September^  1864,  the  present  suit  against  both  the 
Eespondents,  claiming  restitution  of  nine  Government 
notes,  in  value  Es.  27,000,  (part  of  the  Es.  59,000 
standing  in  the  name  of  the  Begum,)  as  having  been 
wrongfully  obtained  by  the  first  Eespondent,  by  ille- 
gal purchase  from  the  second  Eespondent  during  the 
late  mutiny,  and  after  the  death  of  the  Owner  of  the 
Kotes,  or  in  the  alternative,  their  money  value ;  and 
alleging  that  as  the  Eespondent,  Sah  Bunarsee  Doss, 
had  not  stated  to  whom  he  had  transferred  the  Notes,  it 
was  believed  that  he  had  either  caused  the  renewal  of 
them  in  his  own  name,  or  obtained  from  the  Treasury 
fresh  Notes  in  his  own  name  by  increasing  the  value 
of  those  under  litigation,  and  praying  that  in  order 
to  ascertain  the  real  facts  of  the  case  the  Notes 
claimed  might  be  sent  for  ^from  Calcutta  and  delivered 
to  him,  or  that  the  Eespondent,  Sah  Bunarsee 
Doss,  might  be  ordered  to  pay  the  value  of  them 
with  interest  and  costs. 

The  Eespondent,  Sah  Bunarsee  Boss,  pleaded,  first, 
that  the  Appellant  ought  not  to  be  allowed  to  reap 
any  benefit  from  the  discovery  which  he  had  obtained 
by  fraud;  secondly,  that  Notes  sold  in  the  Bazaar 
under  the  genuine  seal  of  the  Owner  were  validly 
sold ;  thirdly,  the  six  years'  limitation  law ;  and 
fourthly,  that  the  Appellant  had  already  sued  on  the 
ground  of  inheritance,  and  had  obtained  a  decree. 

By   a   decree,  dated  the   7th  of  March^  1865,  the 
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Civil    Judge  of  Luchioto  (Mr.  E.    G.  Fraser\   after    ^^^^Jl^ 
stating  it  to  bo  his  belief  that  the  suit  was  one  of  a  col-     Ikbaloo- 
lusive  character  got  up  by  the  two  Brothers,  dismissed       ^  ^  ' 
it  with  costs  on  the  folio  win  <:!^  sjrounds  : — First,   that  ^^^^  Bunar- 
the  claim  was  barred  by  limitation  ;   and  secondly, 
holding    that    there    having    been    a    money**  decree 
against  his    Brother,    the    Respondent,    MooJcrumoo- 
doivlah^  the  Plaintiif  had  no  right  to  another    against 
the  Kespondent,   Sah  Dunarsee  Doss  and  that  even  if 
there  had  not  been  any  pre-adjudication  he  could  only 
obtain   disclosure    by  equity,  from  which, |jby  being 
party  to  the  issue  of  an    illegal    injunction,  he  had 
debarred  himself. 

The  Appellant  appealed  from  this  decree  to  the 
Judicial  Commissioner  of  Oiide^  and  Sah  Banarsee 
Doss  put  in  an  answer. 

On  the  27th  of  June,  1865,  Mr.  George  Coiiper,  the 
Judicial  Commissioner,  dismissed  the  suit  with  costs 
against  the  Eespondent,  Sah  Bunarsee  Doss,  on  the 
ground  that,  so  far  as  the  Eespondent,  Sah  Banarsee 
Doss,  wsLS  concerned,  there  was  nothing  whatever  to 
show,  nor  any  reason  to  suppose  that  the  transaction 
on  the  part  of   Sah  Bunarsee  Doss  was  not  bond  fide. 

The  present  appeal  was  from  this  decree. 
Mr.  Leith,  for  the  Appellant. 

There  was  no  fair  or  full  trial  of  this  suit  in  the 

Court  of  the  Civil  Judge  of  Lueknow,   the   Court  of 

first  instance ;  and  there  has  been,  therefore,  from  the 

first,  a  miscarriage  in  Justice  to  the  loss  and  injury 

of  the   Appellant.     The    Judicial    Commissioner    on 

appeal  ought  to  have  directed  a  remand  of  the   suit 

for    re-trial    upon   proper    pleadings    and    evidence. 
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18C0.  Although  the  Judicial  Commissonor  was  right  in 
Ikcaloo-  ^<^t  affirming  the  decree  of  the  Lower  Court  on 
DowLAii  ^i^Q  |.^Q  grounds  of  law  on  which  it  was  based, 
Sah  Bunar-  namely,  the  bar  of  a  former  decree^  and  the  bar  of 
the  expiration  of  the  period  of  limitation,  Wise  v. 
Bhoobim  Moyee  Dehia  Ckowdralnee  (a),  yet  his 
decree  was  manifestly  unjust  in  dismissing  the  suit 
solely  on  what  he  himself,  in  his  |udgraent,  terms  a 
*'  presumption"  that  the  alleged  transfer  of  the  stolen 
Notes  in  question  to  the  Eespondent,  Sah  Bunarsee 
Doss,  was  a  baud  fide  transaction.  It  is  a  settled  doc- 
trine, that  a  Yendee  cannot  have  a  better  title  than 
the  Vendor,  except  in  the  instance  of  a  sale  in  market 
overt.  Wras,  Saunders,  Yol.  II.  note  \_e~\  p.  47  b. 
A  sale  by  one  Tenant  in  common  of  a  chattel  is  not  a 
conversion  to  support  an  action  of  Trover,  because 
the  sale  passes  only  the  interest  of  the  seller,  which 
may  be  sued  for,  but  otherwise  of  a  sale  of  chattel 
in  market  overt,  which  deprives  the  co-tenant  of  his 
share  and  interest  in  the  chattel. 

Sir     II     Palmer,   Q.  C. ;   Mr.  Macheson,   Q.  C. ; 
and  Mr.   J.    Edtvards,    for    the    Eespondent, 

Sah  Bunarsee  Doss, 

As  there  was  no  division  of  the  Notes  among  the 
co-heirs,  there  was,  consequently,  no  evidence  to  show 
that  the  Notes  in  question  were  the  property  of  the 
Appellant  more  than  of  his  Brother.  There  has  been 
no  certificate  of  succession  to  the  estate  of  the  Begum j 
as  is  required  by  Act,  No.  XXYII.  of  1850,  sec  48, 
to  vest  the  estate.  This  Respondent  having  purchased 
3ueh  of  the  Notes  in  question  at  the  market  Yalue, 


{a)  10  Moore's  IncL  App.  Cuses^  165. 
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and  without  notice  of  any  fraud  on  the  part   of   the        ^s^^- 
Respondent,  Ilookrunioodowlah^  he  is  not  liable  under    Ikbaloo- 
Siction  9,  ch.  xiii.  part  I.  of  the  Fimjaitb  Code.     Na      ^^^^^ 
allegation  of  fraud   as  against  this  Eespondent  is  to  ^^^l  .^T^^^^' 

,     ,  BEE  XyOSS* 

be  found  in  the  pleadings.  With  respect  to  the  right 
to  sue,  the  limitation  applies  only  as  between 
heirs.  Here  the  suit  is  barred,  first,  by  the 
former  action,  and  secondly,  by  effluxion  of  time. 
As  the  Appellant  has  already  sued,  and  obtained 
a  decree  in  his  favour  for  his  share  in  full,  he  has 
waived  his  right  to  bring  a  second  action,  Civil  Code 
Procedure  Act,  No.  VIII.  of  1859,  section  2. 

Judgment   having   been   reserved,     was    now  de-    nth  March, 
livered  by 

The  Eight  Hon.  the  Lord  Justice  Giffard. 

This  appeal  is  brought  from  a  decree  of  the 
Judicial  Commissioner  of  Otidej  confirming  a  de- 
cision of  the  Civil  Judge  of  the  Court  of  Lucknoiu^ 
which  dismissed  the  Plaintiff's  suit. 

The  Plaintiff  'by  his  suit  sought  to  recover  from 
the  first  Defendant,  Sah  Bunarsee  Doss^  certain 
Promissory  notes,  commonly  called  Company's  paper^ 
of  the  Indian  Government,  which  he  alleges  to  have 
been  illegally  sold  during  the  Indian  mutiny.  He 
claims  either  restitution  of  the  notes,  or  alternatively, 
their  value.  He  states  that  his  claim  is  based  on 
inheritance.  It  is  obvious  on  the  face  of  the  plaint 
that  he  means  to  describe  inheritance  as  the  base 
or  root  of  his  title  to  the  property,  and  that  he 
alleges  the  illegal  sale  or  transfer  of,  and  the  illegal 
dealing  with,  the  Notes,  as  the  wrong  done  to  him, 
and  that  the  alleged  violation  of  his  right  constitutes 
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1869.  Ills  cause  of  action.  The  Plaintiff  was  the  eldest  Son 
Ikbaloo-  of  his  Mother,  ^Yho  died  possessed  of  a  considerable 
DowLAH  pi'operty,  consisting  of  land,  moveables,  and  certain 
Bah  Bunar-  Promissory  notes,  of  which  those  in  question  are  part. 
It  was  a  Mahoraedan  family.  The  family  consisted  of 
two  Sons  and  a  married  Daughter.  The  eldest  Son 
claimed  the  land  under  an  alleged  gift  from  his 
Mother  in  her  life -time,  a  gift  the  validity  of  which 
was  disputed  by  his  Brother  at  least.  The  Sister 
survived  her  Mother  but  a  few  days  :  the  Brothers 
and  Sister  were  entitled  to  the  Mother's  property  as 
heirs  under  the  Mahomedan  law :  the  Brothers 
taking  equally  each  the  double  of  their  Sister's  share, 
and  on  their  Sister's  death  they  took  certain  shares 
with  her  Husband  in  the  Sister's  share.  Soon  after 
the  Mother's  death,  the  Sans  and  Daughter  pro- 
ceeded to  make  some  division  of  the  moveables  :  the 
elder  Son  claimed  the  land  :  that  title  was  litigated 
by  the  younger  Brother,  but  it  does  not  appear  with 
what  justice  or  success.  The  more  valuable  part  of 
the  moveable  estate  consisted  of  Government  paper, 
amounting  to  Es.  59,100,  in  which  each  Son's  share 
would  be  of  the  value  of  Es.  23,640 ;  and  the 
Daughter's  of  Es.  11,820.  The  Daughter  is  stated  to 
have  received  her  share  of  this  part  of  the  property. 
The  Daughters  Husband  appears  to  have  dis- 
claimed. 

The  Plaintiffs  right  of  suit  in  this  action,  is 
founded  upon  an  alleged  illegal  dealing  by  the 
younger  Brother  with  his  elder  Brother's  share  of  this 
property,  and  he  seeks  to  extend  his  right  and  remedy 
against  the  first  Defendant,  by  treating  him  as  an 
illegal  Purchaser  under  and  consequent  upon  his 
Brother's  alleged  spoliation.     The  mode  in  which  the 
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Pliiintiff  alleges  this  wrong  to   have   been   effected  is         i^oo, 
this,    viz.,    that   the   Notes   were  secured   under    the      Ikhaloo- 
separate  seals  of  the  heirs,   in  a  House  belonging  to       l^owlah 
the  estate,  in  which   the  Mother   died,  and  her  Sister    Sah  P.unar- 
continued  to  reside ;   that  the  younger  I^rother,  about 
the  commencement   of   the   Mutiny,   broke   the  seals, 
carried  off  the   property,   and,    alone   sold   and   pur- 
ported to  transfer  it.      If  this   statement  be  true,  and 
reference  be  had  to  the  nature  of  the  property  sought 
to  be  recovered   in   this  suit,    viz.,    Company's  paper, 
and  reference   also   be   had   to   the   first   Defendant's 
Letter  of  the  30th  of  Jahj^  1865,  it   follows,    that  the 
first  Defendant  would  be  under   the   leg  il    obligation 
of  showing  title  to  the  IN'otes  purchased.     The   law 
applicable  to  the   acquisition  of  title  to  ISTotes  passing 
by  indorsement,  as  these  appear  to  have  been  capable 
of  being  passed,  must   not  be   confounded    with  that 
applicable    to    the     acquisition    of    title   in    ordinary 
chattels. 

The  Plaintiff  had,  previous  to  the  institution  of 
this  suit,  brought  a  suit  of  a  similar  nature  against 
his  Brother,  the  second  Defendant,  and  one  Shconath^ 
to  whom  two  of  the  Notes  had  been  traced.  In  that 
suit  he  recovered  judgment  against  his  Brother,  who 
did  not  deny  the  case  made,  but  excused  it  on  insuf- 
ficient grounds.  The  Plaintiff,  having  succeeded  in 
this  suit,  is  not  shown  to  have  taken  any  steps  to 
enforce  his  judgment  against  his  Brother.  There  is 
no  proof  whatever  that  the  Brother  is  insolvent,  or 
incapable  of  satisfying  that  judgment;  nor  is  there 
smy  proof,  whether  the  elder  Brother's  alleged  title  to 
the  land  is  valid,  nor  of  the  value  of  that  part  of  the 
property  of  the  deceased. 

After  this  judgment  had  been  obtained,  the  Plain- 
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tiff  having  acquired  some  iiiforination  (at  what  precise 
time,  however,  does  uot  appear),  desired  to  enforce  it 
by  process  against  the  promissory  Notes,  the  subject 
of  the  present  suit,  which  he  alleged  he  had  traced  to 
the  possession  of  the  first  Defendant.  If  this  could 
be  done  at  all,  under  the  execution  of  the  process  of 
the  Court,  it  could  be  done  only  by  attaching  specific 
property  still  in  the  possession  of  the  person  against 
whom  execution  of  the  decree  was  sought  to  be  ex- 
tended. But  such  a  proceeding  would  be  totally 
irregular  and  infructuous  against  a  person  who  had 
parted  with  the  Notes. 

The  application  appears  to  have  been  for  an  attach- 
ment and  sale.  A  process  of  injunction  was  issued 
instead.  This  was  held  by  the  Court  as  a  wilful 
abuse  by  the  Plaintiff  of  the  process  of  the  Court,  and 
its  own  Officer  was  treated  as  an  accomplice  in  the 
■wrong ;  but  as  it  would  be  substantially  little  more 
operative  than  the  process  actually  prayed,  and  neither 
process  in  terms  sought  discovery,  there  appears  to  be 
quite  as  good  reason  to  attribute  this  proceeding  to 
ignorance  and  blundering  as  to  conscious  fraud  in 
the  Plaintiff  or  his  advisers.  The  result  was  to 
obtain  from  the  first  Defendant  an  admission  of  which 
the  Plaintiff  claimed  to  make  use  as  evidence,  but 
which  the  Court  rejected  as  proof. 

The  Plaintiff  having  obtained  this  advantage, 
which  involved  a  partial  discovery,  filed  his  plaint 
in  this  suit,  to  which  the  first  Defendant's  defence 
was  :  first,  that  the  Plaintiff  ought  not  to  be  allowed 
to  reap  any  benefit  from  the  discovery  which  he  had 
thus  obtained.  Secondly,  that  Notes  sold  in  the 
Bazaar  under  the  genuine  seal  of  the  Owner  were 
validly  sold.  Fourthly,  the  limitation  law ;  and  fifthly, 
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that  the  Plaintift'  had  already  sued  on  the  ground  of     ^^^^^ 
inheritance,    and   had   obtained  a   decree.     The   evi-     Ikbaloo- 
dence  adduced  by  the  Plaintiff   seems  to   have    been      ^  ^ 
entirely  documentary.    The  admission  of  the  Brother  Sah  Bunar- 

•^  *^  .  SEE  DOSQ. 

in  the  former  suit  was  used  in  this,  and  as  against 
the  Brother  it  was  legitimate  evidence,  though  not 
evidence  such  as  to  establish  the  case  of  wrong 
against  his  co-Defendant.  The  Letter  of  the  first 
Defendant  of  the  oOth  of  June,  1855,  on  the  occasion 
of  the  injunction,  was  also  attempted  to  be  put  in 
evidence.  There  was  no  clear  or  distinct  evidence  of 
the  state  of  the  indorsements  on  the  paper,  and  no 
sort  of  evidence  was  given  or  attempted,  of  any  legal 
transfer  of  the  paper  to  the  first  Defendant. 

In  this  state  of  things  the  first  Court  dismissed  the 
Plaintiff's  suit— first,  on  the  ground  that  the  suit  was 
barred  by  limitation  ;  and  next,  that  holding  a  money 
decree  against  his  Brother,  the  Plaintiff  had  no  right 
to  another  against  Sah  Bunarsee  Doss  ;  and  lastly,  the 
Letter  of  the  30th  of  June^  1865,  was  excluded,  but 
in  their  Lordships'  judgment  erroneously,  on  the 
ground  of  its  having  been  obtained  by  the  Plaintiff  as 
being  a  party  to  an  illegal  and  collusive  Injunction. 

From  this  decree  the  Appellant  preferred  his 
appeal  to  the  Judicial  Commissioner.  Sah  Bunarsee 
Boss  put  in  an  answer  to  the  appeal. 

The  Judicial  Commissioner  dismissed  the  suit  with 
costs  as  against  Sah  Bunarsee  Doss,  on  the  ground 
that  there  was  nothing  whatever  to  show,  nor  any 
reason  to  suppose,  that  the  transaction  on  the  part  of 
Sah  Bunarsee  Doss  was  not  bond  fide. 

The  statement  of  these  decisions  shows,  that  the 
ease  of  the  Plaintiff  has  been  viewed  and  treated  by 
the  Courts  as  though  the  onus  of  proof  rested  on  him 
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18C9.        to  rebut  a  presumable   hond  fide  title  by    transfer   in 
iKilrLoo       the  first    J)efeudant,    Salt    Bunarsce    Doss.     But  the 
i)owLAi[      ^..^gg  made  as  to  these  papers  is,  that  they  were  not  in 
Sah  Bunar-  a  state  wherein  a  transfer,  by    delivery  to  a  bond  fide 
sLE     obb,    jj^^i^^j,^  would   confer  a  title.     On  the  contrary,  it  is 
stated  that   the    legal    title  was   in    the    Mother,  and 
required  a  transfer  by  indorsement   from   her  or   all 
her  heirs.     Supposing    that  a   mere  imposition   of  a 
seal  by  a  native  Lady   would  be  recognized  as  a  legal 
transfer  by  indorsement,  of  which  there  is  no  allega- 
tion or  proof,  still  such  a   transfer  would  not  be  valid 
after  the  death  of   the   Mother.     An   invalid   transfer 
might  still  confer  a  valid  equitable  title,  either  in  part 
or  in  entirety  ;   but  such  a  transfer,  being  exceptional 
and    dependent  on    special    circumstances,  cannot    be 
raised  by  legal    intendment  or    presumption.     Conse- 
quently,   the    Plaintiff's    case     required    an    answer, 
unless  met  on  other    grounds ;    those    on   which   the 
Court  proceeded,  of   suspected  collusion    between  the 
Brothers,  would,  if  alleged  and   proved,   have  consti- 
tuted  a   valid  defence.     A  Plaintiff,  however,    ought 
not  to  have  a  defence  of  this  sort  urged  against  him 
at   the  hearing  without   due   notice  by  the  pleadings 
and  issues  of  a  case  of  fraud ;  and,  as  in  a  suit  before 
the   same  original  Tribunal,  the   admission  made  by 
the   younger  Brother  had  been  credited  and  acted  on, 
and  formed  the  basis  of  a  decision  against  him  in  the 
Plaintiff's  favour,  the  Plaintiff  had  the  less  reason  to 
come  provided  with  proof   to  rebut  that  charge.     The 
existence  of  a  judgment  against  the  Brother  is  no  bar 
to  this  suit. 

Again,  the  objection  that  the  suit  is  barred  by 
limitation  seems  to  have  been  founded  on  a  neglect 
to  consider  the  Act  of   Limitation  applicable  to  the 
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suit,  viz.,   the  Act,   No.  XIY.  of  1859,  which,  on  tlie      ^^ 
facts  alleged,  furnishes  no  ground  whatever  for  it.  Ikbaloo- 

Then  there   is  another    objection  founded    on    the         J^'^ 
want   of  a    Certificate.       This   appears    not    to    have  ^^^"  Bunar- 
been    taken    in    the    Court    below,     and    is    entirely 
inapplicable  to  a  suit  of  this  character. 

The   Act   which   provides   for    the    granting    of    a 
Certificate  is   intended  for  the  protection  of  Debtors 
to  a   deceased's   estate ;  but  Sah   Bunarsee  Doss  was 
never  a  Debtor  of  the  Mother,  nor  did  his  taking  the 
share,  or  property,  or  part  of  the  share,  or  property, 
of  the  Plaintiff,  by   an  invalid  title,  constitute   him  a 
Debtor  to  the  estate.     The  right  of  action  is   founded 
entirely    on   wrong,   and  not   on   privity  of  contract. 
Their  Lordships,    therefore,  must  humbly  advise  Her 
Majesty  to  allow   this  appeal,   and   direct  that  both 
decrees   be  reversed,   and  that  the  cause  be  referred 
back  to  the  Judicial   Commissioner,   in  order  that  he 
may  give  the   necessary  directions  that  it  be  reheard 
by    the    Civil   Judge   of   Court    of    Luchioiv^     with 
liberty  to  either  party  to  add  to  or  amend  the  plead- 
ings ;  and  that  the  costs  of  the  appeal  on  both  sides 
should  be  taxed,   and  be  costs  in  the  suit,  and   abide 
the  result  of  the  suit. 

In  arriving  at  this  conclusion,  their  Lordships  have 
no  intention  whatever  of  giving  any  judgment  on  the 
merits.  They  are  simply  of  opinion,  that  the  facts 
ought  to  be  inquired  into  on  proper  pleadings  and 
evidence,  including  the  first  Defendant's  Letter  of 
the  30th  of  January^  1855,  if  the  Plaintiff  so  desires 
it  ;  and  if  the  Plaintiff  should  prove  his  title  as  against 
the  first  Defendant  to  the  whole  or  part  of  the  Notes, 
then  that  the  first  Defendant  ought  to  be  called  on  to 
show,  if  he  can,  either  title  in  himself,  or  some 
VOL  XII  N  2 
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grounds  displacing  the  Plaintiff's  right  to  complain  of 
his  acts ;  and  that  thus  the  facts  and  the  real  merits 
of  the  case  should  he  arrived  at. 

Their  Lordships  are  further  of  opinion,  that  the 
second  Defendant  ought  not  to  have  been  dismissed  ; 
for  if  the  Plainti:ff  has  any  right  against  the  first 
Defendant,  it  may  be  that  the  first  Defendant,  if  he 
makes  satisfaction  to  the  Plaintiff,  ought  to  have  the 
benefit  of  any  subsisting  judgment  against  the  second, 
or,  at  all  events,  to  have  some  remedy  by  way  of  in- 
demnity or  otherwise  over  against  him  ;  it  must  in 
this  point  of  view  be  obviously  for  his  benefit  that  the 
second  Defendant  should  be  bound  by  all  the  pro- 
ceedings in  this  suit ;  the  Plainti^  having  brought 
the  second  Defendant  before  the  Court,  he,  under  the 
circumstances,  ought  not  to  be  dismissed  unless  the 
whole  suit  should  eventually  fail  on  the  merits  against 
the  first  Defendant. 
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On  aptpeal  fram  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal, 

JlHE  question  in  this  appeal  involved  the  right  of 
succession  to  the  ancient  Raj  of  Tipperah  of  the  Hills, 
and  arose  out  of  a  suit  brought  by  the  Appellant 
against  Beerchunder  Thakoor^  the  principal  Eespon- 
dent,  in    the  nature    of   an    action   of  ejectment,   to 


8tli,  9th,  & 

loth  March, 

1«69. 


The  normal 
state  of  every 
Hindoo  family 
is  joint,  the 
presumption 
*  Present: — Members  of  the   Judicial  Committee — The  Right  in  the  absence 
Hon.    Lord   Chelmsford,   the   Eight    Hon.  Sir  James   William  aiv?siof  bdng. 
Colvile,  the  Right   Hon.   Sir  R.   Phillimore   (The   Judge  of  the   that  the; 
Court  of  Admiralty). and  the  Riglit  Hon.  the  Lord  Justice  Solwyn.  f^^.^^^^ ^^. 
Assessor: — The  Right  Hon.  Sir  Lawrence  Peel.  worship,  and 

Where  a  family  custom  of  descent  to  a  single  heir,  as  in  the  case  of 
a  Raj,  is  proved  to  exist,  such  custom  supersedes  the  general  Hindoo 
law,  which  still  however  re^-ulates  all  beyond  the  custoin 

Suit  in  the  nature  of  an  ejectment  by  .Y..  the  half  brother  of  the  late 
Rajah  oi  Tipperah^  to  recover  from  B^,  his  uterine  Brother,  in  posses- 
sion as  Rajah,  a  zemiudary  forming  part  of  the  Raj  of  Tipperah,  im- 
peaching the  title  of  ^.  as  not  having  been  validly  appointed  Jobraj{or 
young  Sovereign), according  to  the  family  custom,by  the  late  reigning 
Rajah  on  grounds  first,  of  an  alleged  promise  by  a  former  Rajah,  that 
N.  should  succeed,  ai.d  secondly,  that  he  was  the  eldest  living  of  a 
class  out  of  which,according  to  the  family  custom,a  Johraj  could  alone 
be  selected.  The  famdy  custom  being  proved,  and  that  the  late  Rajah 
appomted  £.  as  Jobmj  :— Held,  aflirmuig  the  judgment  of  the  Hiffh 
Oourt ; — 

First,  that  b.  was  duly  appointed /o?>ruJ  by  the  last  -reigning  Bajah, 
3.nci , 

Secondly,  that  the  right  of  succession  to  the  Baf  was  governed  by 
Koolacher,  or  family  custom,  and  devolved  on  B.,  as  there  was  no  res- 
triction by  the  family  custom  on  the  reigning  RujaJ 
appoint  tiig  eldest  of  his  kindred  Jobraj,  "^      "" 


lajah^  obliging  him  to 
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1869.  recover  from  such'  Eespondent,  the  Bajah  in  posses- 
Neejlkisto  sioii,  a  ze7nindary  and  other  real  estate  forming  part 
of  the  Raj\  with  mesne  profits. 

The  Eespondent,  Beerchunder  Thalzoor^  had  been 
recognized  as  de  facto  Rajah  of  the  Eaj  by  the 
Government. 

The  issues  raised,  resolved  into  these  points  : — 

First,  whether  Maharajah  Essanchimder  Maniclco^ 
the  last  Bajah^  had  power  of  his  own  free  choice,  to 
appoint  the  Eespondent,  Beerchunder  Thakoor^  the 
Johraj  (or  young  Sovereign)  in  preference  to  the  x\p- 
pellant,  a  senior  member  of  the  fam.ily,  and  nearest 
of  kin. 

Second,  whether  as  a  question  of  fact,  he  did  so 
appoint  him,  and, 

Third,  supposing  no  valid  appointment  of  the  Ee- 
spondent, Beerchunder  Thakoor^  as  Johraj  to  have 
taken  place,  who  was  entitled  to  succeed  .to  the  Raj 
by  descent  ? 

The  Appellant  set  up  a  title  as  the  eldest  legitimate 
member  of  the  family  of  the  Rajahs  of  Tipperah^ 
who  are  entitled  as  well  to  the  Raj  of  Tipper  ah 
of  the  Hills,  as  also  to  estates  part  of  which^belong 
to  independent  Territories  of  the  Kingdom,  and  the 
remainder  consisting  of  the  zemindary  of  Chuclday 
Rowshunabad  and  other  estates,  situated  within  the 
British  dominions,  which  were  the  subject  of  the  suit, 
and  were  claimed  by  the  Appellant  from  the  Eespon- 
dent (the  younger  Brother  by  a  different  Ranee), 
who  on  the  death  of  Maharjah  Essanchunder  Ma- 
nicho  (the  elder  Brother  of  both),  took  possession  of 
the  Raj  and  estates,  by  virtue  of  his  appointment  as 
Johraj^  under  the  family  custom,  the  validity  of  which 
was  disputed  by  the  Appellant. 
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It  appeared  that  a  special  custom  existed  in  the  family 
of  the  Maharajahs  of  Tipperah.,  by  virtue  of  which 
the  Rajah  nominates  from  amongst  the  members  of  his 
family  as  his  presumptive  successors,  first  the  Johraj 
(young  Sovereign),  second  the  Biirra  Thakoor  (Chief 
Lord),  and  when  these  appointments  are  full  at  the  time 
of  the  demise  of  the  llajah^  the  Jobraj  succeeds  to  the 
Throne  and  the  Burra  Thakoor  succeeds  as  Jobraj\ 
the  new  Rajah  making  a  fresh  appointment  of  Burra 
Thakoor^  and  in  default  of  any  such  appointment 
being  full  on  the  demise  of  the  Rajah^  the  next  male 
member  of  the  family  succeeds  to  the  vacant  Raj  and 
estates  (a). 

The  suit  was  brought    by    the    Appellant    in    the 

Court    of    the     Principal    Sadder    Avicen    of    Zillah 

Tipper  ah^      against     the      Respondent,      Beerchiinder 

Thakoor^     Bepin     Beharree    Gossamee^    the    spiritual 

guide     of    the    late    Rajah    Essa7ichunder    Mantcko, 

Brojomohun      Thakoor^      Gooroodoss    Bwrdhun^      and 

Bissonath   Goopto^   all  severally  Officers  and  ser\^ants 

attached    to  the   Raj^   as  Defendants.     The  Plaintiff 

sought  to  establish  his  right  of  succession  to   the  Raj 

and   its   possessions    aforesaid,   and   in   particular,   to 

oust    the    Respondent,    Beerchunaer     Thakoor^    from 

possession    of    the    zemindary^     Talooks    and    Houses 

within  the  jurisdiction  of  the  Zillah  Court.     The  plaint 

stated,   amongst  other   things,   that  the  Respondent, 

Beerchunder    Thakoor^  in    collusion    with    the    other 

Defendants,   took  possession    of    the    zemindary^  &c., 

by  fraud  and  without  having  any    right    at    all,   on 

the  false  allegation    of    his    having    been    appointed 

(rt)  See  1  Slid.  Dew.  Ad.  Eep.,  270;  2  Sud.  Dew.  Rep.,  139  ; 
and  3  Sad.  Dew.  Ad.  Hep.,  40,  where  this  special  family  cuctom 
was  recognized  and  upheld. 
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Johraj\     BrojeMdro    Ghunder,    a    Minor    King,    Barra 
Thakoor^   and   Nubdeep     Chundcr^     Kurta ;    that    his 
Brother,  the   late   Maharajah   Essanchimder   Maniclco, 
was   attacked    with   paralj^sis,    and    was    confined  to 
his  bed  ;  that  he  was  not    in  the    enjoyment  of  his 
senses,  and  in  that  state,  without  appointing  any  one 
as  Jobrajj  &c-,  departed   this   life  at  ten  o'clock  a.  m. 
on    the    ilih.    Srabun^    1269,   B.E.     That  thereupon 
agreeably     to    the    custom   and    usage    prevalent   in 
the  Royal  family   of    Tipper ah^  the   Appellant,  being 
the  eldest  Son  of  the   late   Maharajah   Kris  to   Kissore 
Manicko,  the  principal  Kespondent  being  his  younger 
Brother,  and  under  the  authority   of  his  Father  was, 
during   the   lifetime   of   his  Brother,    entitled   to   the 
post   of    Jobraj;    that    during     his   lifetime  no   other 
person  could  get  the   post,    nor  could  the  Maharajah 
give  it,  nor  did  he  give  it ;   that  after  the  demise  of  his 
Brother,  the  Maharajah,  he  was  entitled  to  the  Throne 
of  the  Kingdom   and  the  Ze}timdaries,  and  he  sought 
to  obtain  possession  of  the  estates  claimed  with  mesne 
profits  and  interest. 

The  Eespondent,    Beerchunder   Thakoor,  the  princi- 
pal Defendant,  by  his  answer  submitted,  that  agreeably 
to  the  custom  and  usage  prevalent  in  his   family    the 
Kingdom  as  well  as  the  Zemindaries,  &c.,   devolve  on 
the  demise  of  the  Maharajah  upon  the  Jobraj,  and  in 
his  absence  upon  the  Burr  a   Thakoor  ;  that  the  Plain- 
tiff was  neither  Jobraj  nor  Burra   Thakoor,   and   his 
claim  for  the  zemindary,  therefore,  was  untenable  ;  that 
the  Respondent  was  the  uterine  Brother  of  the  late 
Maharajah  Es^anchunder  Manicko,  and  his  favourite, 
and  that   being  in  the  enjoyment  of  his  senses  and 
of  his  free  will,  he  did  in  a  regular  form,  on  the  Itith 
Sraburij  1269,  B.E.,  corresponding  with  1272,  Tippe- 
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rah  Era,  appoint  the  Eespondent  as  Johraj^  his  eldest 
Son,    Brojendro     Chmider^    as    Burra     Thakoor^    and 
his  second   Son,  Nubdeep  Chander^  as   Kurta^  and   de- 
parted this  life  on  the  17  th  Srahiin^  when  in  his  full 
senses ;  that  accordingly,  in  conformity  to  the  family 
custom,  the  Eespondent,  by  virtue  of  his  position  as 
Jobraj\  was  entitled  to  the   Sovereignty  and  zeminda- 
ries,   &c.,   real   and  personal    properties,   left   by   the 
deceased  Maharajah  ;  that  all  the  allegations  made  by 
the  Plaintiff  with  reference  to  the  deceased  Maharajah 
having  breathed  his  last  in  an  insensible  state,  without 
appointing  a  Johraj^  were  false  ;  he  submitted,  that  it 
was  not  the  family  custom  to  obtain  the  post  of  Jobraj  by 
seniority.    That  the  appointment  as  well  of  Jobraj  ^wdi 
the  others,  to  be  the  successors  to  the  Sovereignty,  rest- 
ing solely  on  the  will  of  the  Maharajah  ;  consequently, 
when,  on  the  demise   of  his   Father,  the  late   Kristo 
Kissore    3Iamcko,    his  Brother,    the  late  Maharajah 
Essanchunder  Manicho^   had  become   King    and  pro- 
prietor of  all    Zemindar les J   &c.,   he    was  Rajah    and 
proprietor  of  all   the   property,   and   had   the    entire 
right  to    appoint  heirs.       That    the   Maharajah  did 
not  appoint  the  Piainti:ff  as  Jobraj ;  hence,   the  claim 
of  the  Plaintiff,   that  he  was  entitled  to  the  post  of 
Jobrajj   on  the  allegation  that,   as  to  the  matter  of 
Jobraj,  he  had  the  permission  of  his  deceased  Father ; 
and  among  the  Sons  from  his  married  Wife,  JEssurree, 
he,  the  Plaintiff,  was  the  eldest,   and  was,   therefore, 
by  right  as  Raiah^  entitled  to   the  property  at  issue, 
was  utterly  groundless,  and  also,  that  the  averment  in 
the  plaint  of  the  alleged   permission,  was  false.     That 
in  the  absence  of   the  Jobraj  and   other  heirs  to  the 
Kingdom,  the  next    of  kin    to  the    deceased  Rajah 
was  entitled  to  succeed  as  heir  to  the  properties  left 
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by  him.     That  the  PlaintiiT   was  not  a  person  of  that 

Kepjlkisto     description  either,    so  that  his   claim   to  the   disputed 

BuRMONo     properties  against  the  Defendant  was  not   admissible 

Beer-        ^7  ^^J  ^^^^^  ;  and  the  answer  finally  submitted,  that 

CHUNDER      ^)^Q  disputed  properties  were  under  the  Sov^ereignty 

AflikKOORi  __^  -  111 

of  Tipper ah^  and  he,  the  Kospondent,  had  become 
entitled  to  the  Kingdom  by  virtue  of  Jobraj  ;  con- 
sequently, the  claim  of  the  x\ppellant  to  the  estates 
subiect  to  it,  was  not  tenable,  and  his  claim  for  mesne 
profits  of  the  zcmindary  connected  with  the  King- 
dom was  groundless. 

A  separate  answer  was  filed  by  the  Defendant, 
Gooroodoss  Burdhun^  in  which  he  stated,  that  the 
allegation  of  the  Plaiatiif  that  the  Johraj^  Burr  a 
Thakoor^  and  Kurta  had  been  appointed  by  his 
collusion,  and  that  the  principal  Defendant  had  taken 
possession  of  the  disputed  properties  in  collusion  with 
him  was  false. 

A  suit,  No.  9,  of  1863,  had  been  brought  by  one 
CnuckhcrdJiuj^  an  illegitimate  Son  of  Kishen  Kissore^ 
a  iovmQV  Rajah^  against  the  Respondent,  claiming  as 
eldest  surviving  Son,  to  succeed  to  the  Raj^  and 
dismissed,  and  he  petitioned  under  Act,  JN'o.  YIII.  of 
1859,  sec.  73,  to  be  made  a  party  to  the  Appellant's 
Buit.  By  an  Order  of  the  Court,  Chuchherdhiij  was 
made  a  Defendant  in  the  suit. 

ChuckherdJiUj^  by  his  answer  asserted  his  former 
claim,  and  stated  that  the  allegation  of  the  Plaintiff's 
averment  in  his  plaint  with  reference  to  the  permission 
or  authority  alleged  to  have  been  given  by  Kishen 
Kissore  was  utterly  false,  and  was  set  up  as  a  fact  on 
the  strength  of  the  evidence  of  witnesses  under  his  own 
control;  and  that  the  Rajah  of  Tipperah  could  not 
act  in  opposition  to  the  family  custom.     The  answer 
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further  stated,  that  the  late  Maharajah  had  not  ap- 
pointed a  Johraj  in  his  lifetime,  and  submitted  and 
charged  that,  by  being  next  of  kin  to  the  deceased 
Maharajah^  the  chief  Defendant  was  not  on  that 
account  entitled  to  succeed  to  the  Raj, 

Issues  were  framed  conformably  to  sec.  10  of  Eeg. 
XXYI.  of  1814.  First,  with  regard  to  the  succession 
to  the  disputed  zemindarjj^  what  custom  there  was  in 
the  families  of  the  two  litigants,  and  whether  to  become 
proprietor  of  the  properties,  there  was  the  rule  of 
seniority  by  birth  or  not  ?  Second,  was  it  the  family 
custom  or  not  for  the  Rajah  to  appoint  a  Johraj^  and  for 
the  Johraj  to  be]  the  proprietor  of  the  ^emindary^  &c.j 
on  the  demise  of  the  Rajah  ?  Third,  was  there  the 
custom  of  appointing  a  Johraj  according  to  priorityj 
and  did  it  take  place  according  to  the  wishes  of 
the  Rajah^  and  what  was  the  exact  custom  with  regard 
to  it  ?  Fourth,  did  the  late  Rajah  Essanchunder 
Maniko  in  his  lifetime  appoint  the  Defendant  (the 
Eespondent),  Beerchunder  Thakoor^  as  Johraj  accord- 
ing to  the  established  and  family  custom  or  not  ? 
Fifth,  in  the  event  of  no  Johraj  having  been  appointed 
by  the  Rajah^  with  regard  to  succession  to  the  dis- 
puted zemmdary,  which  of  the  two  litigants  had  a 
preferential  right  ?  Sixth,  was  ChucJcherdhujy  a  Son 
born  of  the  late  Rajah  Kristo  Kissore  Mamcko^s  married 
or  Santigrihita  Wife  or  not  ?  and  if  not,  then  could  it 
be  prejudicial  to  his  claim  ?  Seventh,  were  the  De- 
fendants, Gooroodos  and  others,  unconnected  with  this 
suit  or  not  ? 

Evidence  was  entered  into  by  both  sides,  the  mate- 
rial portions  and  effect  of  which  is  stated  in  theii" 
Lordships'  judgment. 

The  hearing  of  the  two  suits,  namely,  first,  the  siiii 
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1869.  distinguished  as  No.  9  of  1863,  instituted  by  Chucker- 
Neelkisto  <^huj^  and  secondly,  the  suit  out  of  which  the  present 
appeal  arose,  took  place  together,  on  the  llth  JunCj 
1864,  before  Juggohundhoo  Banne?jee,  the  Principal 
Sudder  Ameen  of  Zillah  Tipperah^  upon  the  same 
evidence.  By  his  judgment  he  dismissed  Chucker- 
dhufs  suit,  and  decreed  the  possession  of  the  zernin- 
daries,  &c.,  to  the  Appellant.  The  judgment  then  pro- 
ceded  to  state,  that  the  late  Maharajah  Essanchunder 
did  not  appoint  any  one  to  the  post  of  Jolraj  during  his 
lifetime,  and  that  this  appeared  from  the  evidence  of 
the  Ranee ^  the  Widow  of  the  late  Rajah  Kasseechunder^ 
and  of  her  Daughter,  and  also  from  the  evidence  of 
certain  Thakoors^  and  declared,  that  it  was  satisfac- 
torily established,  that  in  this  royal  Family  a  custom 
had  always  prevailed  of  appointing  heirs  in  the  order 
of  seniority.  It  then  decided,  that  although  the  Ee- 
spondent,  Beerchunder  Thakoor^  was  uterine  Brother 
of  the  late  Maharajah^  yet  that  the  Appellant,  being 
senior  in  age,  was  entitled  to  succeed  under  and  by  virtue 
of  the  family  custom,  and  that  as  between  Chueherdhuj^ 
the  Plaintiff  in  the  other  suit,  and  the  Appellant,  the 
latter  was  entitled  to  succeed  to  the  late  Maharajah 
because  the  former  was  the  Son  of  a  Katchoo  (Slave  or 
maidservant),  and^  therefore,,  illegitimate.  The  jud- 
ment  concluded  in  these  terms : — ^'  Under  these  cir- 
cumstances, when  Neelkisto  Deb  Burniono,  who  is 
senior  in  age  and  high  in  birth,  it  is  not  legal  that 
his  younger  Brother  should  possess  the  zemindaries^ 
&C-,  consequently  in  all  respects  the  Plaintiff,  with 
regard  to  taking  possession  of  the  properties  claimed, 
is  the  preferential  heir  and  is  entitled  as  of  superior 
right.  But  according  to  the  rules  of  the  family  the 
Plaintiff,  being  proved  to  be  the  owner  of  the  disputed 


ON    ^PPEAX    FROM     THE    EAST    INBIES. 


531 


properties,  it  is  not  necessary  to  enquire  and  see 
whether,  with  regard  to  his  getting  the  posts  concern- 
ing the  Raj\  there  was  his  Father's  permission  or  not. 
As  the  colluding  Defendants  have  fully  assisted  the 
Defendant,  Beerchimder  Thalcoor^  in  setting  himself 
up  as  the  feigned  Johraj  they  are  not  exonerated  from 
costs.  On  these  considerations  it  was  ordered,  that 
the  claim  of  Chuckerdhiij^  the  Plainti:ff  in  suit  No.  9, 
be  dismissed,  with  costs;  that  the  claim  of  Neelhisto 
Deb  Bimnono^  the  Plainti:ff  in  suit  No.  78,  be  decreed, 
that  the  Plaintiff  in  suit  No.  78,  be  put  in  possession 
of  the  disputed  zemindaries^  &c.,  and  get  his  costs 
from  all  the  other  Defendants,  except  Ghucherdhuj ; 
that  the  Defendants  in  suit  No.  9,  do  receive  their 
costs  from  the  Plaintiff,  Chucherdhuj ;  that  the 
Ranees  bear  their  own  costs.  That  the  Plaintiff  in 
suit  No.  78,  receive  from  the  Defendant,  Beerchunden' 
Thakoor  mesne  profits,  which  will  be  ascertained  at 
the  time  of  the  execution  of  decree,  together  with 
interest. 

From  the  decree  founded  on  the  above  judgment, 
the  EespoEdent,  Beerchunder  Thakoor^  appealed  to 
the  High  Court  at  Calcutta. 

The  appeal  was  heard  before  the  High  Court,  the 
Justices  Norman  and  Kemp  presiding,  who  on  the 
26th  of  Septeynher^  1864,  pronounced  judgment, 
stating  at  great  length  their  reasons  for  dismissing 
the  suit,  and  reversing  the  judgment  of  the  Prin- 
cipal Siidder  Ameen-  After  a  full  examination  and 
consideration  of  the  evidence  they  were  of  opinion, 
that  the  appointment  of  the  Eespondent,  Beer- 
chunder Thakoor^  as  Johraj  was  proved,  and  on  that 
ground  heid,  that  he  was  entitled  to  the  property,  and 
they  also  held,  that  independently  of  his  title  as  Johraj 
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1869.  ]2e  hadj  as  Brother  of  the  whole  blood  of  the  deceased 
Neelkisto  Maharajah,  a  perferable  claim  by  inheritance  to 
Bu?MOKo     that  of  the  Appellant. 

The  present  appeal  was  from  this  decree. 

Pending  the  appeal  from  the  High  Court,  an  appli-^ 
cation  was  made  on  behalf  of  the  Appellant  for  an 
Order  to  restrain  the  Eespondent  from  doing  any  act 
whereby  the  Baj,  &c.,  the  property  in  dispute  in  the 
appeal,  might  be  damaged ;  and  for  the  appointment 
of  the  Collector  of  the  District,  as  Manager  and 
Eeceiver,  to  prevent  the  Government  Ke venue  falling 
into^arrears,  and  so  rendering  the  Rajlidhle  to  be  sold. 

Their  Lordships,  after  hearing  Counsel  on  behalf 
of  the  Appellant,  dismissed  the  application  with  costs, 
expressing  their  opinion,  that  no  case  was  shown  fop 
asking  for  such  an  unusual  interference  with  the  right 
and  interest  of  the  Eespondent  who  was  in  possession 
of  the  Raj  by  his  own  title,  as  well  as  the  decree  of  the 
High  Court ;  and  that  the  Court  below  alone,  if  any, 
had  authority  to  interfere  in  the  manner  asked  for ; 
though  in  their  Lordships'  opinion,  no  grounds  were 
shown  which  could  justify  such  a  proceeding. 

The  case  of  the  Appellant  on  appeal  was,  th^t 
Maharajah  Essanchunder  Manicko  did  not  appoint 
the  Eespondent,  Beerchundef  Thakoor^  to  be  Jol)raj\ 
but  that,  even  if  such  appointment  had  taken  place,  it 
had  not  the  efect  of  enabling  Beerchunder  Thakoor 
to  succeed  to  the  Raj  and  estates  of  the  Maharajah 
in  perference  to,  and  the  exclusion  of,  the  Appellant, 
the  elder  member  of  a  class  of  the  family,  named  to 
succeed  to  the  Kingdom  by  a  former  Rajah. 

On  the  part  of  the  Eespondent  it  was  submitted, 
first,  that  the  suit  being  in  the  nature  of  an  action 
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of   ejectment,   the  Appellant   could  only  recover  by 
strength  of  his  own  title,  which  he  had  failed  to  do. 
Secondly,  that  as  the  Appellant,  while  admitting  that 
Koolachar  or  family  custom  governed  the  descent  of 
^nd  succession  to  the  Raj  of   Tipperah^  including  the 
zcmindarieSy  ^c,  sued  for,  and  that,  by  virtue  of  the 
power  vested  in  hini  by  such  custom,  the  Rajah  for  the 
time  being  could  appoint  his  successor  with  the  title 
of  Johraj\  had   failed  to  establish  by  evidence,    that 
such  power  was  limited  and  restricted  in  its  exercise, 
po  that  the  Rajah  could  only  legally  appoint  the  eldest 
male  member  of  the  family  then  living,  or  controlled 
by  the  wishes  of  a  former  Bajah,    which   fact  was 
denied ;  thirdly,   that  he  was  duly  appointed  Johraj 
by  the  Bajah ;  and  lastly,  that  he  was  by  the  Hindoo 
Law  of  inheritance,  as   full-blood  Brother  of  the  last 
Rajah^  entitled  to  succeed,  even  if  he  bad  riot  beeu 
fippointed  Johraj, 

Mr.  Field,  Q,  C,  and  Mr.  X  J).  Belly   for  the 
Appellant, 

As  to  the  nature  of  a  Raj  by  Hindoo  I^aw,  and 
that  with  respect  to  a  Raj  there  was  no  preference 
of  half-blood  to  whole  blood,  they  cited  the  follow-^ 
ing  authorities,  Golehrpohe^s  Dig.  Yol.  II.,  p.p.  119^ 
121;  IF.  B,3Iamiaghten's  ^^Bindioo  Law,"  Vol.  I. 
p.  17  ;  Strangers  ''  Hindu  Law,"  Vol.  I.  pp.  198,  208  ; 
Strangers  -^Manual  of  Hindoo  Law,"  p.  Gl;  Rawtit 
Urjun  Sing  v.  Batout  Ghunsiam  Sing  (a) ;  Baboo 
Gunesh  Diitt  Singh  v.  Maharajah  Mohesher  Singh 
{h) ;  NaraJmnty  Lutchmeedevamnh  v,  Vengama  Nai-- 
doo  (c) ;    Katima   Natchear  v.   The  Rajah  of  Shiva-^. 
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{(i)  5  Moore's  Ind.  App.  Cases,  169. 
{c)  9  lb.,  p.  66. 


{h)  6  Ih,,  187 
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giinga  (a)  ;  Bahoo  Beer  Pertah  Sahee  v.  Maharajah 
Neelkisto  Rajender  Pertah  Sahee  {h) ;  and,  as  to  the  special 
family  custom  in  this  Bjaj  for  the  reigning  Rajah  to 
nominate  his  successor  a  Johraj  ;  they  referred  to 
Raingunga  Deo  v.  Doorgamunee  Jobraj  {c) ;  Urjim 
Manic  Thakoor  v.  Ramgunga  Deo  {d) ;  and  Ranee 
Soomitra  v.  Ramgunga  Manik  (6). 

At  the  conclusion  of  the  Appellant's  case,  the  fur- 
ther hearing  of  the  appeal  was  adjourned. 

Sir  R.  Palmer,  Q.  C,  Mr.  Forsyth,  Q.  C,  Mr, 
Leith,  and  Mr.  Doyne,  appeared  for  the  Ee- 
spondent,  Beerchunder  Thakoor,  but  were 
not  called  upon. 

Their  Lordships'  judgment  was  delivered  by 

The  Eight  Hon.  Lord  Chelmsford 

This  is  an  appeal  from  a  decision  of  the  High 
Court  of  Calcutta,  which  reversed  a  decision  of  the 
Principal  Sudder  Ameen  of  the  Zillah  of  Tipperah, 
The  suit  was  one  in  the  nature  of  an  ejectment 
brought  by  the  Appellant,  the  half-Brother  of  the  late 
Rajah  of  Tipperah,  Essanchunder,  against  the  Ee- 
spondent,  Beerchunder  Thakoor,  the  uterine  Brother  of 
Essanchunder,  and  against  the  other  Eespondents, 
to  recover  a  very  valuable  zemindary,  being  that  part 
of  the  royal  possessions  of  the  Rajah  of  Tipperah 
which  lies  within  the  Indian  Territories  of  the  British 
Crown.  The  Rajah  of  Tipperah,  though  in  respect 
to  these  lands  subject  to  the  laws  and  Courts  of 
British  India,   is  in  fact  an  independent  Prince  with 

{a)  9  Moore's  Ind.  App.  Cases,  593. 

{h)  Ante,  p.  1. 

{c)  1  Sud.  Dew.  Ad.  Eep.,  270, 

(d)  2  Sud.  Dew.  Ad.  Eep.,  139. 

[e)  3  Sud.  Dew,  Ad.  Eep.,  40. 
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h  considerable  territory  known  as  the  Tipperah  Hills, 
and  as  the  title  to  the  ^.emindavy  and  to  the  Raj  is 
the  same,  the  dispute  respecting  the  former  involves 
a  question  of  the  right  of  succession  to  the  Musnitd 
or  Throne  of  the  independent  Principality.  The  Ee- 
spondent,  Bearclmnder  Thakoor^  has  been  acknow- 
ledged by  the  British  Government  as  de  facto  Sovereign 
of  Tipperah^  but  this  acknowledgment  has  been 
regarded  in  the  Court  below  as  determining  nothing 
more  than  his  present  and  actual  possession  of  the 
Throne,  and  their  Lordships  will  deal  with  the  ques- 
tion between  the  parties  as  if  the  litigation  were 
between  two  ordinary  subjects  of  the  Crown  upon  a 
disputed  title  to  lands  within  the  jurisdiction  of  the 
Indian  Courts, 

The  Appellant,  included  oiiginally  as  Defendants 
to  the  suit  four  persons  besides  the  Eespondent,  Beer- 
chunder  Thahoor^  viz.  the  third,  fourth,  fifth,  and 
sixth-named  Eespondents  in  the  appeal,  being  the 
spiritual  guide,  and  the  servants  of  the  deceased 
Rajah.  He  charged  that  these  four  Defendants 
colluded  with  Beerchimder  TJiakoor^  to  obtain  by 
fraud  the  Raj  and  the  zemindar u  in  question. 
Another  Defendantj  the  second  on  the  record,  was 
made  a  Defendant  on  his  own  petition.  He  was  an 
illegitimate  Son  of  Kristo  Ktssore,  the  Father  of  that 
Defendant  and  Beerchunder  Thakoor  ;  and  the  Ladies 
whose  names  appear  on  the  record,  being  the  Mothers 
of  infants  whose  legitimacy  was  disputed,  were  made 
parties  by  the  act  of  the  High  Court  on  a  petition 
addressed  to  it  in  the  progress  of  the  litigation.  In 
disposing  of  this  appeal,  however,  it  is  unnecessary, 
in  their  Lordships'  view,  to  consider  the  cases  made 
for  or  against  any  of  these  parties.     It  will  be  suffi- 
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1869.  cient  for  the  purpose  of  their  decision,  to  treat  th(^ 
Neelkisto  suit  as  being  in  the  nature  of  an  ejectment  brought 
BuRMONo  ^J  the  Appellant  against  the  Eespondent,  Beerchunder 
Thahoor^  alone. 

Maharajah  Essanchiinder^  had  one  legitimate  Son^ 
Brogendro  Ghundei\  who  survived  hint.  He  was  not 
made  a  Defendant  in  this  suit.  He  died  after  its 
commencement  at  some  early  stage  of  its  progress^ 
but  this  event  affects  in  no  way  the  questions  either 
of  law  or  fact  at  issue  in  this  suit. 

After  Essanchunder'' s  death,  Beerchunder  Thakoor 
blaimed  and  obtained  the  Throne.  His  claim  was 
founded  on  an  appointment  of  him  as  Johraj  bj 
Essanchunder  the  deceased  Rajdh^  who,  it  was 
alleged,  had  the  day  before  his  death,  being  the  l6th 
Srabwz,  12 69,  or  the  31st  of  Jtdi/,  1862,  duly- 
appointed  Beerchunder  Thakoor,  Jobraj)  his  legi- 
timate Son,  Brogendro  Chunder^  Burra  Thakoor^  and 
an  illegitimate  Son,  Kurtd.  The  fact  of  ttiis  appoint- 
tnent  was  denied  by  the  Plaintiff,  who  charged  it  to 
be  false  and  fraudulently  concocted  between  Beharri) 
Gosseen^  the  family  Priest,  Bfojomohun  Thakoor^ 
GoorodoSB  Burdhun^  and  Bissonauth  Goopto^  all 
Officers  in  considerable  trust  and  employment  under 
the  deceased  B>ajah^  and  who  are  respectively  the  third^ 
fourth,  fifth,  and  sixth  Defendants  on  the  record. 

Before  the  institution  of  the  Plaintiff's  suit^  the 
second  Defendant,  Chuckerdhuj^  filed  a  suit  of  ei 
similar  character  with  the  present  against  Beer- 
chunder Thakoor  and  others,  and  the  present  Plain- 
tiff intervened  in  it  as  a  Defendant.  That  suit  and 
the  present  wete.  treated  as  substantially  involving 
the  same  questions,  and  were  heard  together  ;  much 
of  the  evidence  in  this  suit  was  taken  in  the  other. 
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The  suit  of  the  second  Defendant,  Chuc/cerd/iujy  was 
dismissed  by  the  Principal  S udder  Ameen  on  the 
ground  of  his  illegitimacy  ;  he  did  not  appeal  from 
that  decision,  and  his  claim  may,  therefore,  be  treated 
as  no  longer  in  question. 

It  is  not  necessary  to  consider  minutely  the  plead- 
ings in  the  cause,  or  the  issues  settled  between  the 
parties.  There  Lordships  will  only  observe,  in  answer 
to  an  argument  of  Mr.  Field  upon  these  issues,  that, 
in  their  judgment,  they  do  not  in  any  degree  relieve 
the  Appellant  from  the  obligation  which  lay  upon 
him  as  Plaintiff  in  a  suit,  in  the  nature  of  an  eject- 
ment, of  recovering  by  the  strength  of  his  own  title, 
and  of  showing  not  merely  that  the  Defendant's  title 
was  bad,  but,  that  failing  that  title  he,  the  Plaintiff, 
was  entitled  to  the  possession  of  the  lands  in  question. 
The  questions  to  be  determined  upon  this  appeal 
are  simply  these  : — 

First,  had  Essanchunder  Maniclco  the  power  of 
appointing  Beerchunder  ThaJcoor^  Johraj  in  prefe- 
rence to  the  Appellant  ? 

Second,  did  he  in  fact  so  appoint  Beerchunder 
Thalcoor  ? 

Third,  supposing  there  was  no  valid  appointment 
of  Johraj\  who  was  entitled  to  succeed  to  the  llaj 
and  the  zemindary  in  question,  or  is  now  entitled 
thereto  ? 

The  two  latter  questions  were  decided  in  favour  of 
the  Appellant  by  the  Principal  Sadder  Ameen  ;  all 
three  questions  have  been  determined  by  the  High 
Court  in  favour  of  the  principal  Kespondent. 

It  is  admitted,  that  the  right  of  succession  to  both 
Raj  and  zemindary  is  governed  not  by  the  general  law, 
but  by  koolacher^  or  family  custom.     This  custom  had 
YOL.  XII,  P  2 
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I8C9.  |)een  the  subject  of  investigation,  trial,  and  decision  iii 
Neelkisto  the  Courts  of  the  East  India  Company  in  the  early 
BuRMONo  P^i'^  0^  ^^^®  century  m  the  case  of  Ramgimga  Deo  v. 
Doorgamunee  Johraj  as  reported  in  1  Sud-  Dew. 
Adaw.  Eep.  270,  and  also  Urjim  Manic  Tkakoor  v. 
Rmngunga  Deo  (2  Sud.  I>ew.  x\daw.  Eep.  139),  and 
Ranee  Boomitra  v.  Eamgimga  3Ianic  (3  Sud.  Dew, 
Adw.  Eep.  40).  These  cases  establish  that,  according 
to  the  custom,  a  reigning  Rajah  should  name  a  Johraj 
and  Bu?ra  ThaJcoor^  of  whom  the  first  succeeds  to  the 
Throne,  and  the  latter  to  the  office  of  Johraj.  Both 
parties  to  tlris  appeal  admit  the  custom  so  far.  It  is, 
however,  contended  by  the  Appellant,  that  if  Maha- 
rajah Essanchunder  appointed  a  Jobraj\  he  was 
bound  to  appoint  him  partly  on  account  of  an  alleged 
promise  or  intention  on  the  part  of  the  former  Rajah^ 
Kristo  Kissore^  and  partly  on  the  ground  that  he  was 
the  oldest  living  member  of  the  class  out  of  which, 
according  to  the  family  custom,  a  Johraj  could  alone 
be  selected.  On  the  other  hand,  the  Eespondent 
insists,  that  the  choice  of  the  reigning  Rajah^  at  least 
within  a  certain  class,  is  absolutely  free,  and  cannot 
be  controlled  by  the  wishes  of  a  former  Rajah,  had 
any  such  in  fact  been  expressed  in  favour  of  the  Ap- 
pellant, 

On  the  argument  of  this  appeal  before  their  Lord- 
ships, the  Appellant's  perferential  title  by  seniority 
to  the  Johrajship  was  sought  to  be  established  by 
evidence  of  a  family  custom  to  be  collected  from  the 
instances  given  in  the  genealogy  of  actual  successions. 
But  where  there  is  evidence  of  a  power  of  selection 
the  actual  observance  of  seniority  even  in  a  consider- 
able series  of  successions  cannot  of  itself  defeat  a 
custom    which   establishes  the  right    of    free   choice^ 
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and  had  the  instances  been  uniform  and  without  ex-      vj^^^ 
ception,  that  alone  would   not  have  been   sufficient  to    Neklkisto 
support   the  Appellant's    case.     Such   uniformity   of     Euh-MONo 
practice   was,    however,  not  proved,   for  several   in-       beer- 
stances  appear  of  infants  appointed   to  the  office  of     chundp:r 
Johraj^   whilst  relatives  within  the  custom,  and  older 
in  years,  w^ere  living.     This  evidence,  therefore,  failed. 
Still  it  was  open  to  the  Appellant  to  contend,  as  he 
did,  that,  in  default  of  any   appointment   to  either 
office,   seniority  of  age  constituted  a  title  by  descent 
to  this  liaj  ;  and  to  this  latter  branch  of  the  argu- 
ment  insisted    on    by   the   learned    Counsel  for   the 
Appellant,   their    Lc^rdships    will   now   direct    their 
attention. 

The  question  norr  to  be  considered  is,  whether, 
assuming  no  valid  title  to  the  office  of  Jobraj  to 
have  been  conferred  on  the  Eespondent,  Beerclmnder 
Thalcoor^  the  Appellant  establishes  a  title  by  seniority. 
It  is  not  denied  that  his  title  to  succeed  must  be  made 
out  as  legal  heir  to  the  last  Maharajah  Essanchunder. 
The  Plaintiif  is  senior  in  years  to  Beerclmnder 
Thakoor ;  he  was  the  half-Brother  of  Essanchunder^ 
and  Beerchunder  Thalcoor  is  Essanchunder^ s  Bro- 
ther by  the  whole  blood.  By  the  general  Hindoo 
law,  Beerchunder  Thalcoor  would  be  the  heir  to 
Essanchunder  Manicho^  in  preference  to  his  half- 
Brother,  were  it  a  disputed  succession  to  divided 
property.  The  Counsel  for  the  Appellant  have 
however  contended,  that  this  preference  of  whole 
blood  to  half  blood  does  not  extend  to  a  Raj^  and 
to  support  this  contention  they  relied  on  the  rule 
which  obtains  in  certain  cases  of  undivided  ancestral 
estate,  when  Brothers  of  the  whole  and  half  blood 
arc  on  the  same  footing, 
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The  rule  on  which  they  insisted  is  this,  that  in  the 
case  of  a  Raj  or  Kingdom,  or  other  impartible  estate 
descending  by  inheritance  to  a  sole  heir,  the  Court 
must  view  the  property  as  though  it  were  joint  estate, 
part  of  an  undivided  joint  ancestral  estate,  and  apply 
the  law  applicable  to  such  an  estate,  with  a  view  to 
the  selection  of  the  eldest  Jfrom  those  who  would  be 
equal  in  degree  as  coparceners.  This  position  was 
advanced  in  the  High  Court  without  success.  The 
Court  observed  that  no  authority  had  been  cited  in 
its  support,  and  treated  the  doctrine  as  novel  and 
nnknown  to  them.  The  argument  has  been  strongly 
urged  by  Mr.  Bell^  and  their  ^.Lordships  will  give 
their  reason  for  concurring  in  the  opinion  which  was 
expressed  by  the  High  Court  somewhat  more  fully 
than  was  done  in  that  Court. 

The  normal  state  of  every  Hindoo  family  is  joint. 
Presumably  every  such  family  is  joint  in  food,  worship, 
and  estate. 

In  the  absence  of  proof  of  division,  such  is  the 
legal  presumption  ;  but  the  members  of  the  family 
may  sever  in  all  or  any  of  these  three  things.  The 
family  in  which  a  title  to  a  Kingdom  exists  in  one 
member  follows  this  general  law  but  it  follows  it  in 
part  only,  for  the  succession  to  a  Kingdom  is  an 
exception  to  it  from  the  very  nature  of  the  thing  (see 
1  Strangers  ''Hindu  Law,"  p.l98[2nd  Ed.]),  the  family 
may  have  property  distinct  from  that  to  which  a  sole 
heirship  belongs,  and  may  continue  joint.  Still  when  a 
Eaj  is  enjoyed  and  inherited  by  one  sole  member  of 
a  family,  it  would  be  to  introduce  into  the  law,  by 
judicial  construction,  a  fiction,  involving  also  a  con- 
tradiction to  call  this  separate  ownership,  though 
coming  by  inheritence,  at  once  sole  and  joint   owner- 
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ship,  and  so  to  constitute  a  joint  ownership  without 
the  common  incidents  of  coparcenership.  The  truth 
is,  the  title  to  the  Throne  and  the  Eoyal  lands  is,  as 
in  this  case,  one  and  the  same  title;  survivorship 
cannot  obtain  in  such  a  possession  from  its  very 
nature,  and  there  can  be  no  community  of  interest ; 
for  claims  to  an  estate  in  lands,  and  to  rights  in  others 
over  it,  as  to  maintenance,  for  instance,  are  distinct  and 
inconsistent  claims.  As  there  can  be  no  such  survivor- 
ship, title  by  survivorship,  where  it  varies  from  the 
ordinary  title  by  heirship,  cannot,  in  the  absence  of 
custom,  furnish  the  rule  to  ascertain  the  heir  lo  a 
property  which  is  solely  owned  and  enjoyed,  and  which 
passes  by  inheritance  to  a  sole  heir.  In  Katama 
Natchear  v.  The  llajah  of  Shivagunga  (9  Moore's  Ind. 
App.  Cases,  614),  it  is  stated  in  a  judgment  which 
•underwent  the  most  careful  consideration  by  their 
Lordships,  that  there  are  in  the  Hindoo  law  two 
leading  rules  of  inheritance, — that  founded  on  the 
religious  duty  and  superior  efficacy  of  oblation  and 
sacrifice ;  and  that  of  survivorship.  Where  the 
latter  rule  cannot  apply,  the  former  must  be  resorted 
to.  IN^ow,  this  rule  of  religious  obligation  and  priority 
marks  the  Brother  of  the  whole  blood  as  preferably 
heir  in  succession  to  the  estate  of  his  Brother,  over 
the  Brother  of  the  half  blood  only.  The  reason 
given  is^  that  he  offers  more  sacrifices,  and  benefits 
more  the  manes  of  the  dead  of  his  family  ;  in  their 
eyes  a  real  substantial  ground  of  preference.  In 
nature,  also,  he  is  nearer,  and,  therefore,  satisfies  the 
description  nearest  of  kin.  Since,  then,  the  custom 
in  this  family,  where  no  appointment  of  Johraj  or 
Burra  Thakoor  has  been  made,  requires  the  union 
vf  two  things  to  constitute  the  legal  heir,  viz.  seniority 
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1869.  in  age  and  nearness  of  kin  (which  in  truth  is  in  con- 
Neelkisto  formity  with  the  general  law  of  Royal  descent),  and 
the  Claimant  has  but  one  of  these  qualifications  in 
himself,  viz.  seniority ;  he  does  not  entitle  himself 
by  the  family  custom.  There  is  no  trustworthy  evi- 
dence that  the  custom  supersedes  the  general  rule  as 
to  the  precedence  of  the  whole  over  the  half  blood. 
The  custom  is  silent  on  that  point.  Where  a  custom 
is  proved  to  exist,  it  supersedes  the  general  law, 
which,  however,  still  regulates  all  beyond  the  custom : 
on  general  principles,  therefore,  the  Hindoo  law  must 
be  resorted  to  in  this  case,  and  that  does  not  favour 
the  Appellant's  claim  ;  for  unless  where  survivorship 
furnishes  an  exception,  the  whole   blood  is   preferred. 

The  decision  of  this  question  alone  would  justify 
the  dismissal  of  this  appeal;  but  their  Lordships 
think  it  right  to  review  also  the  decision  of  the  High 
Court  on  the  facts  as  to  the  appointment. 

The  facts  stated  by  the  de  facto  Rajah  and  deposed 
to  by  his  witnesses  on  this  part  of  the  case,  are  few 
and  simple.  The  fact  that  the  Rajah  had  appointed 
a  day  and  hour  for  the  celebration  of  the  ceremony 
of  opening  a  new  hall,  cannot  be  doubted.  The  dis- 
puted nomination  of  the  Johraj  is  said  to  have  been 
made  on  that  occasion^  and  during  that  ceremony  the 
Rajah  is  stated  to  have  directed  the  intended  Johraj, 
Biirra  Thakooi\  and  Kurta  to  bathe  and  come  to  his 
presence.  Dresses  had  been  prepared,  it  is  said,  by 
orders  overnight  to  the  bearer.  The  dresses  were 
brought  on  silver  dishes  to  the  Rajah'' s  presence ;  the 
Johraj^  Burra  Thahoor^  and  Kurta  were  invested 
with  their  dresses,  appeared,  made  their  salaams, 
were  verbally  appointed,  gave  presents  of  gold  mohurs^ 
and,  so  appointed,  received  the  customary  nuzzurs. 
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This  contest  is  in  truth  a  contest  as   to  the  title  to        ^®^^' 


reign  ; 


a   matter,    rather,    of    State  policy  than   one 


proper   for   Judicial     decision.     Into   such    disputes, 

passions  stronger  than  those  which  affect  the  minds 

of  ordinary  litigants  may   well  be   supposed   to  enter, 

and  fear  and  favour  may  sway  in  an   unusual   degree 

the  minds  of  those  who  depose  on  either  side.     The 

power  of  an  absolute  Prince   over  the   fate   of   those 

who  surround  him  may  enable  him  to   array   a   body 

of   witnesses   deposing  to   facts  to  which   it   may  be 

difficult    to    offer  any   positive    contradiction.     The 

addition  by  false  testimony  of   an  incident  or  two,   or 

of  a  few  words,  to  an  actual  scene  or  ceremony,  may, 

if  credited,  determine  the  title  to  a  Throne  ;  and  it  is 

scarcely    possible   to   conceive   a  case   more  requiring 

than  this  does,  the  nicest  scrutiny  and  examination  of 

the  evidence.     The  Defendant,   Beetxhunder   Thakoor 

is  de  facto  Sovereign,  and  as  such  has  been  recognized 

by  the  Indian  Government,  the  paramount  arbiters  in 

a   case  of  disputed  succession.     The  High  Court  has 

founded  its  judgment  on  the  positive  testimony  which 

was   given    in    support   of    the    appointment.     The 

objections  stated  by  the  Court  below  to  the  testimony 

of  the  witnesses,  twenty-one  in   number,  are  not  that 

they  are  of  a  bad  character,  or  that  their  manner  and 

demeanour   induced  the   Court   to   disbelieve  them  ; 

but  they  are  of  such  a  nature  as  a  Court  of   appeal 

might  be  well  able  to  judge  of  without  being  under 

any  inferiority  to  the  judge  who  tried  the  case.     The 

exact  agreement  in  the  story,    even  to  its   details,  by 

all  the  witnesses,  the  supposed  difficulties  as  to  the 

ready   production   of   dresses   and    gold   moJiurs^  the 

dependence  of  all  the  witnesses,  more   or  less,  on   the 

Rajah^s  power  and  favour,  the  absence  of  all  mention 
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of  the  appointment  in  the  early  letters   of  the    Gooroo 
to  the  Superintendent,    the  want  of  notification  to  the 
British  authorities,  and  of  invitations  to  the  members 
of  the  family  absent  from    the     ceremony,    though 
resident  in  the  Palace,  with  the  ignorance  as  to  any 
such  appointment  stated  by   Ladies  of   t  he  Palace  of 
high   rank,     the   want   of    the    accustomed  religious 
ceremony  and  non-observance  of  Kegal  State  in  the 
usual  Throne-rooms, — these,  with  some  minor  objec- 
tions, led  the  Judge  below  to  discredit   a   story    fully 
and  consistently  deposed  to  by  witnessses  of  a  class 
not  ordinarily    untrustworthy,  nor  to  be   lightly  dis- 
believed.    In  addition  to  this,  the  de  facto  Rajah  was 
considered  to  be   throwing  difficulties  in   the  way   of 
the  Appellant,    who   desired   to   examine  the  Gooroo 
and  some  other  witnesses ;  and  the  singular  character 
of  the  answer  of   the  latter,  which  avoided  any  recog- 
nition of  the  titles  of  Johraj\  or   Thakoor^    or  Kurta^ 
augmented    the    matter    of    suspicion.      Their   Lord- 
ships are  far   from  saying,  that  the  objections  urged 
with  so  much  force  by  the  Counsel  for  the  Appellant 
are  undeserving  of  a  very  serious  and  attentive  con- 
sideration ;  they  appear   to  have  received   such   con- 
sideration in  the  High   Court,   and  their   Lordships, 
during    the     argument,     and     since,    have   carefully 
considered   and   weighed   them.     The    probabilities, 
however,  are,  in  their  Lordships'    opinion,   strong  in 
support  of  the  fact  of  a  nomination   of  the  de  facto 
Eajah  by  his  deceased  Brother  to  the  office  of  Johraj. 
An   experience    of   Indian  cases   shows   that   few    of 
them,  however   true,  are  free  from  admixture  of  ex- 
aggeration and  invention  ;  and  it  is  not  necessary  to 
the   affirmance    of   this   judgment    that   their   Lord- 
ships should  believe  entirely  all  the  attendant  cir- 
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cnmstances  detailed  by  the  witnesses  who  support  the 
Domination. 

The  Itaj'ah  was  infirm  in  health  ;  his  state  was 
evidently  one  calculated  to  inspire  doubt  and  alarm  ; 
he  had  two  years  before  declined  to  appoint  to  the 
offices  of  Johraj  and  Biirra  Thakoor :  he  was  sup- 
posed at  that  time  to  desire  to  be  succeeded  by  his 
own  Son  ;  but  from  his  reluctance  to  name  him  when 
he  was  of  tender  age,  he  may  reasonably  be  supposed 
to  have  considered  the  appointment  of  an  adult 
Sovereign  the  best  for  his  Kingdom.  When  his  own 
health  was  seriously  impaired,  it  would  become  not 
only  to  him,  but  to  those  around  him,  a  subject  of 
anxious  thought  how  the  Raj  should  be  preserved. 
The  Appellant  had  an  enemy  in  the  Gooroo^  who 
exercised  great  influence  over  the  mind  of  the  Rajah^ 
and  sickness  and  the  near  prospect  of  death  would 
not  diminish  that  influence.  His  Son  was  still  young ; 
the  Rajah  might  naturally  suppose  him  unable  to 
compete  with  one  who  laid  claim  by  right  to  the 
succession  upon  an  alleged  superior  title.  He  might 
dread  also  the  Appellant's  influence  over  the  Hill 
tribes,  whether  that  influence  were  real  or  supposed, 
or  the  offspring  of  a  jealous  fear.  The  Gooroo  might 
think  it  best  to  arrange  matters  with  one  Thakoor ; 
and  the  appointment  of  the  two  Sons  of  the  Eajah^ 
one,  though  illegitimate,  to  the  office  of  Kurta^  gives 
an  air  of  probability  to  the  supposition  that  some 
arrangement  may  have  preceded  the  actual  celebra- 
tion of  the  opening  of  the  Hall,  especially  as  some 
rumours  of  an  intended  appointment  appear  to  havo 
reached  the  ears  of  a  witness  who  deposes  on  the  side 
of   the   Appellant.     ^N'otwithstanding,   therefore,   the 

former  reluctance  of  the  Uajah  to  appoint  either  the 
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his  Son,    of  himself,   and   of  the   Kingdom. 
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or  is 


the  concurrence  of  his  spiritual  adviser  in  this  vieWy 
under  the  changed  circumstances  of  the  case,  an 
improbable  supposition. 

The  Rajah  was  not  then  in  a  state  in  which  he  was 
likel}^  to  resist  any  strong  pressure  upon  him  to  make 
some  appointment  to  secure  the  succession.  Many 
feelings  might  exist  in  a  weak  and  suspicious  mind  to 
explain  the  absence  of  the  usual  ceremonies,  invita- 
tions, and  notification.  Fear  of  the  Appellant,  and 
of  his  inlluence ;  jealousy  of  the  English  Officials, 
and  apprehensions,  however  groundless,  of  annexation 
to  the  British  rule;  doubts  whether  some  delay  or 
obstruction  might  be  interposed,  might  induce  his 
advisers  to  snatch  at  an  opportunity  offered  by  the 
approaching  ceremonial  to  add  the  more  important 
to  the  less  important  ceremony,  llival  parties  appear 
to  have  existed  in  the  Palace.  It  seems  little  credible 
that  a  story  of  an  act  having  been  performed  before 
a  large  audience  which  never  took  place  should  have 
been  adopted  by  the  conspirators  in  a  fraudulent 
usurpation,  as  so  much  larger  a  scope  for  contra- 
diction would  thereby  be  given  by  such  a  mode  of 
fabricating  the  story ;  and  the  falsehood  of  the  alleged 
nomination  would  be  needlessly  exposed  to  many 
persons.  It  is  still  more  improbable  that  the  con- 
spirators, without  the  slightest  necessity,  should  be 
found  so  dangerously  communicative  of  their  con- 
spiracy. 
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The  utter  worthlessness  of  this  part  of  the  Appel- 
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lant's  case  lends  considerable  support  to  tbeDefendaut's  Neelkisto 
story  :  the  Guoroo  made  no  sign  till  he  himself  was 
dismissed  or  disgraced.  And  the  reliance  which  the 
High  Court  justly  placed  on  the  early  resistance  by 
the  new  Rajah  to  this  man,  in  whose  power  he  would 
have  been  had  they  been  common  actors  in  this  scheme 
of  fraud,  cannot  be  discarded  in  considering  the  weight 
of  the  whole  body  of  evidence. 

Though,  according  to  the  Appellant's  story,  the 
Rajah  had  placed  his  character,  and,  perhaps  his 
power  and  Throne,  at  the  mercy  of  the  Gooroo,  he, 
before  the  litigation  had  ended,  appointed  another 
Agentj  and  deposed  the  Gooroo  from  power.  Can  it 
be  supposed  that  if  the  plot  was  really  planned,  no 
thought  of  it  had  occurred  to  the  Eespondent,  Becr- 
chunder  Thakoor^  until  many  hours  after  the  liajaKs 
death.  A  moment  of  time  would  have  sufficed  to  give 
rise  to  the  thought  that  the  Throne  might  be  reached 
by  contrivance,  and  yet  the  evidence  discloses  this 
man  as  at  once  weak,  timid,  and  needlessly  commu- 
nicative, crying  and  exclaiming  that  the  Raj  was 
ruined,  and  then  entering  into  an  inner  chamber  to 
concoct  a  fraud,  which  some  of  the  conspirators  seem 
immediately  eager  to  reveal.  The  evidence  for  the 
Appellant  on  this  part  of  the  case  is  inconsistent. 
One  witness  stated  that  the  Gooroo  told  him  of  the 
nomination  in  the  afternoon  between  the  hours  of  three 
and  four  of  the  17  th  Shahun]  v/hilst  the  others, 
v«:peaking  of  a  much  later  hour  of  the  same  day,  tell 
their  story  of  the  distress  manifested  by  the  Goorroo 
and  Beerchundcr  Thakoor  because  no  nomination 
had  been  made. 

One  Letter  which  is  treated  as  a  forgery   by  the 
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High  Court,  and  in  defence  of  which  no  argument 
has  been  advanced  before  their  Lordships,  is  ascribed 
to  Bcerchunder  Thakoor^  who  is  represented  by  it  as 
informing  the  Government  that  he  has  no  hopes  of 
the  Raj  but  from  their  mercy,  whilst  at  this  very  time 
he  must  reasonably  be  presumed,  if  guilty,  to  have 
formed  the  design  to  usurp  the  Throne.  The  family 
took  sides  in  this  dispute,  part  siding  with  the  Ap- 
pellant and  part  with  the  de  facto  Rajah,  The  Ladies 
in  the  recesses  of  the  Palace  might  well  know  nothing 
of  their  own  knowledge  of  what  actually  took  place 
at  the  ceremony  in  the  Hall.  The  story  they  repeat 
may  have  been  so  represented  to  them  ;  but  this  kind 
of  evidence  is  negative  against  positive  testimony. 
It  is  so  regarded,  and  rightly,  in  the  judgment  of  the 
High  Court.  The  Mother  of  the  legitimate  Son  of 
the  deceased  Rajah  supports  the  appointment,  and  so 
do  the  mothers  of  the  two  illegitimate  Sons.  To  the 
argument  that  they  are  swayed  on  the  side  of  the 
Rajah  may  be  opposed  the  argument,  that  in  these 
contests  of  factions  in  a  native  Palace,  little  of  un- 
biassed testimony  can  be  looked  for.  The  Appellant 
seems  not  to  have  wanted  friends  and  supporters  there, 
and  even  Ghiiclcerdhuj  found  support  in  similar  quar- 
ters in  favour  of  his  groundless  claim. 

On  the  subject  of  the  obstruction  offered  to  the 
Appellant's  procurement  of  evidence,  the  Eespondent 
may  have  feigned  a  fear  of  the  Appellant's  measures 
at  his  Capital,  in  order  to  oppose  his  being  present  at 
the  examination  of  the  named  witnesses ;  but,  on  the 
other  hand,  it  is  idle  to  suppose  that  no  one  but  the 
Appellant  himself  could  have  been  found  to  ascertain 
the  identity  of  the  Ladies  whom  he  wished  to  examine. 
The  Eespondent  may  have  feared  not  the   true  testi- 
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mony  of  the  Gooroo^  but  the  effect  of  a  fabricated 
story  on  the  mind  of  a  Court.  Amidst  all  this  mass 
of  confiictiug  probabilities  impeaching  or  supporting 
the  disputed  nominations,  the  High  Court  proceeded 
on  positive  testimony,  weighty  enougli  to  decide  the 
issue,  if  not  successfully  impeached.  Unless  native 
testimony  is  to  be  thrown  aside  entirely,  and  decisions 
are  to  pass  on  conjecture  or  suspicion  instead  of 
evidence,  their  Lordships  think  the  High  Court  did 
not  err  in  coming  to  a  conclusion  that  the  positive 
testimony  must  prevail  in  this  case. 

The  High  Court  were  able  to  judge  of  the  sufficiency 
of  the  reasons  alleged  by  the  Siiddar  Ameen  for  dis- 
crediting so  numerous  a  body  of  respectable  witnesses. 
They,  it  should  be  remembered,  had  been  the  trusted 
Officers  of  the  deceased  Rnjah^  and  wore  continued 
by  Beerchunder  Thakoor  in  t^.e  same  posts  and  at 
the  same  salaries.  From  whom  but  the  servants, 
officers,  friends,  and  members  of  the  family  of  the 
deceased  Rajah  could  his  successor  be  expected  to 
derive  his  evidence  ?  These  would  be  the  persons 
most  likely  to  be  present  at  the  ceremony  of  the 
opening  of  the  Hall  :  and  the  objection  that  all 
were  subject  to  the  will  of  the  Rajah  can  at  most 
be  but  an  argument,  and  not  a  conclusive  one,  for 
discrediting  such  testimony.  The  case  is  barren  of 
any  opposing  evidence  of  persons  of  equal  value  who 
were  present  in  the  Hall,  and  who  state  that  they 
saw  nothing  of  the  alleged  ceremony  of  nomination. 
Again,  the  concurrence  of  testimony  of  many  intel- 
ligent witnesses,  without  circumstantial  variety,  where 
the  facts  are  very  few  and  simple,  and  all  would  be 
naturally  attentive  observers  of  the  scene,  furnishes 
no  ground  for  suspicion  ;   and  if  the  evidence  showed 
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some  sign  of  drilling  or  tutoring  in  the  mode  of  nar- 
ration, that,  however  improper,  would  not  constitute 
a  suthcient  reason  for  discrediting  evidence  of  many 
trustworthy  witnesses,  since  the  evidence  of  witnesses 
to  a  true  story  is  too  often  subject  in  native  Courts  to 
such  a  kind  of  manipulation. 

The  reasons  assigned,  therefore,  by  the  Judges  of 
the  High  Court  for  differing  from  the  Court  below, 
and  believing  the  evidence  which  the  Lower  Court 
rejected,  appear  to  their  Lordships  to  be  satisfactory, 
and  they  think  that  the  Appellant  has  not  succeeded 
in  showing  that  the  appointment  insisted  on  by  the 
de  facto  Rajah  did  not  in  truth  take  place.  For  these 
reasons  their  Lordships  must  humbly  advise  Her 
Majesty,  that  the  decree  of  tlie  High  Court  of  Judi- 
cature at  Fori  William  ought  to  be  affirmed,  and  this 
appeal  dismissed  with  costs. 
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CONTAINED  IN  THIS  VOLUME. 


ACCOUNTS. 
SemhU.—Ben.  Eeg.  XV.  of  1793,  sec. 
II. ;  with  respect  to  tlie  non-pro- 
cl  action  of  accounts  of  receipts  by 
Mortgagees  in  possession,  is  still 
in  force,  and  unrepealed  by  Act, 
No.  XXVIII.  of  1855.  [Shah 
Miilchim  Lall  v.  Baboo  Sree  Kishen 
Singh']         -         -  -         -  157 

See  "  Mortgage." 

ACCRETION. 

'Bj  new  formation  in  bed  of  tidal 
river.  [Sree  JEclcowrie  Sing  v. 
IleeraloU  Seal~\         -         -  136 

See  "  Alluvion." 

ACCUMULATIONS. 

In  the  absence  of  any  direction  to  the 
contrary,  it  is  the  rule  of  Hindoo 
law  that  accumulations  go  to  the 
capital.  [Bissonaiith  Chunder  v. 
Sreematty  Bamasoondery  Dossee]  4 1 

ACTION. 

1 .  In  order  to  save  a  family  estate 
about  to  be  sold,  under  a  decree  of 
Court  made  iu  a  suit  agaiust  one 


member  of  the  family  ;  other  mem- 
bers  in'erested  in  the  property, 
being  entitled  to  dower  charged  on 
the  estate,  paid  the  amount  decreed 
into  Court  to  be  handed  over  to  the 
decree-holder  under  protest  of  their 
respective  riglits  in  the  estate,  and 
subject  to  a  suit  to  be  brought  by 
them  to  set  aside  a  summary  Order 
rejecting  a  claim  to  their  charge  on 
the  estate.  The  money  so  depo- 
sited was  taken  out  of  Court  by  the 
decree-holder.  In  an  action  to 
recover  back  the  amount  it  appeared 
that  the  decree-holder  had  no  right 
to  proceed  against  such  part  of  the 
estate  as  belonged  to  the  parties 
paying  the  money  into  Court. 
Held,  that  an  action  would  lie 
against  the  decree-h  older  to  recover 
the  amount  so  paid  into  Court  and 
handed  over  to  him,  as  it  was  a 
deposit  under  protest  to  prevent  an 
injurious  sale. 
Aliter.  If  the  money  has  been  a 
voluntary  payment  into  Court. 
\_Fafima  Khatoon  Chowdrain  v. 
Mahomed  Jan  (jhowdry~\  -         -  65 
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2.  Action  hy  one  member  of  a  Familj' 
again.st  anotlier,  for  mesne  profits 
in  conseqnenee  of  tlie  non-porfor- 
manee  of  the  Family  worsliip. 
\_Radha  Jeehim  Moostujfij  v.  Tara- 
monee  DosseG~\         -         -         -  380 

ADOPTION. 

1.  An  adoption  may  be  made  by  a 
Widow  under  an  authority  conferred 
upon  her  for  that  purpose  by  her 
Husband,  but  such  authority  must  be 
strictly  carried  out,  as  the  adoption 
is  for  the  benefit  of  the  deceased 
Husband  and  not  the  Widow  alone. 

Adoption  by  the  Widow  alone  does 
not,  by  Hindoo  Law,  give  the 
adopted  child  (even  after  the 
Widow's  death)  any  right  to  pro- 
perty inherited  by  her  from  her 
Husband. 

Adoption,  being  a  matter  of  fact,  must 
be  strictl}'  proved,  and  the  x:)avty 
who  claims  as  adopted  Son  must 
establish  by  evidence  (1)  the  au- 
thority given  by  the  Husband  to 
the  Widow  to  adopt  a  Son  to  him, 
and  (2)  his  actual  adoption  by  the 
Widow  as  her  Husband's  Son. 

Under  circumstances  raising  a  s'^rong 
presumption  against  an  alleged 
adoption,  such  adoption  held  not 
to  have  been  made.  [Ghoivdry 
Pudum  Sinyh  v.  Kuer  Oodey  ISuigli] 

350 

2.  According  to  the  law  prevalent  in 
the  DravddaQowniYy  in  the  Madras 
Presidency,  a  Hindoo  Widow,  not 
having  her  Husband's  authority, 
may,  if  authorized  by  the  consent 
of  his  kinsmen,  adopt  a  Son  to  him. 


[The  CoJleetoy  of  Madura  Y.  Moottoo 
Ramalinga  Sathupatky  -         =397 

ALLUVION. 

Land  w^Cshed  away  and  reformed  in 
the  bed  of  a  tidal  river,  the  owner- 
ship of  which  was  not  proved  to  be 
in  the  riparian  proprietors  of  its 
banks  (the  predecessors  in  title 
to  the  Plaintiffs  and  Defendants). 
Held  that  the  forming  of  a  chur 
in  such  a  stream,  after  a  consider- 
able interval  and  frequent  floods, 
is  not  prima  fade  to  be  ascribed  to 
a  loss  from  any  particular  portion 
of  the  adjacent  lands  of  the  riparian 
proprietors,  nor  is  the  land  forming 
such  chur,  which  had  been  removed 
by  a  sudden  avulsion,  reclaimable, 
unless  there  is  evidence  of  identity^ 

A  detached  chur,  independent  of 
usage,  in  such  a  river,  belongs  to 
neither  riparian  proprietor ;  and 
the  fact  that  it  was  subtended  by 
the  land  of  one  is  not  per  se 
enough  to  entitle  him  to  it. 

The  title  by  accretion  to  a  new  forma- 
tion of  alluvion  land  is  not  gene- 
rally founded  on  equity  of  compen- 
sation, but  on  a  gradual  accretion 
by  adherence  to  some  particular 
land.  The  land  so  gained  follows 
the  title  of  that  to  which  it  adheres. 
\_Sree  Echowrie  Singh  v.  ITeeraloll 
Seal] 136 

APPEAL. 

1.  In  circumstances,  where  the  six 
months  prescribed  by  the  order  in 
Council  of  the  16th  April,  1838; 
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from  the  date  of  tlie  decree  of  the 
High  Court  at  Calcutta,  had  ex- 
pired, special  leave  from  the  ori- 
ginal decree  and  the  Order  refusing 
a  review  was  allowed.  \_JSfogende7' 
Chunder  Gose  v.    MaJiomed  JEnsuff^l 

107 

2.  It  is  riot  too  late,  oh  an  appeal 
from  a  final  decree,  to  raise  a 
question  as  to  interest  decided  in 
an  interlocutory  decree  not  ap- 
pealed from.  [Shah  Mukhtm  Loll 
V.  Baboo  Sree  Kishen  Singh^      157 

3.  There-hearing  of  an  appeal  ex 
parte,  on  which  an  Order  in  Council 
had  been  made,  refused,  the  defixult 
in  not  appearing  and  contesting 
tlie  appeal  being  occasioned  by  the 
Agents  of  the  Respondent,  who 
sought  to  have  the  appeal  re- 
heard.    [_Exp.  Kisto  Naidh   Boy'] 
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ARBITEATION. 

^ee  '' AwARD.^' 

''  Code  of  Civil  Procedure." 

ASSESSMENT. 
S^^  '^  Boundaries,"  3. 

ASSETS. 
Bee  ''  Partnership  Assets." 

AUCTION  PUECHASER. 

A  purchaser  of  a  permanently  settled 
Talooh  (sold  at  an  auction  sale, 
under  Ben.  Reg.  XI.  of  1822,  for 
arrears  of  Government  revenue), 
has  no  power  as  such  auction  Pur- 
chaser to  enhance  the  rent  of  a 
holder  of  lands  iu  the  TalooJc,  who 
VOL,  XII. 


is  in  possession  under  a  title 
founded  on  a  Pottah,  or  LeasOj 
dated  in  1786  (before  the  Decennial 
Settlement),  at  a  fixed  and  inva- 
riable rent  paid  at  and  since  the 
date  of  such  Pottah. 

With  respect  to  the  rights  of  Pur- 
chasers under  an  auction  sale  for 
arrears  of  revenue  by  force  of  sec- 
tions 30,  31,  32^  and  33  oi  Ben. 
Reg.  XL  of  1822.  Held,  that 
those  enactments  are  repealed  by 
Act,  No.  XII.  of  1841,  and  the 
latter  Act  by  Act,  No.  I.  of  1845, 
which  is  confined  to  "  future  sales" 
under  that  Act. 

Whether  section  5  of  Ben.  Reg. 
XLIV.  of  1793,  can  be  held  in  force 
for  any  purpose  but  that  of  declar- 
ing the  general  principles  upon 
which  subsequent  legislation  has 
proceeded,  namely,  putting  a  Pur- 
chaser at  an  auction  sale' for  arrears 
of  revenue,  in  the  position  of  the 
party  with  whom  the  Perpetual 
Settlement  of  the  estate  was  made. 
Quccre  ?  [Rajah  Suttosurrim 
Ghosal  V.    Moheshchunder   Mitter^ 

263 

AWARD. 

1 .  A  .  &  B.,  two  partners,  agreed  to 
submit  certain  differences  to  arbi- 
tration. The  Arbitrators  entered 
into  consideration  of  the  matters 
referred  to  them,  and  gave  a  pre- 
liminary decision,  which  the  parties 
to  the  arbitration  submitted  to  and 
acted  on  ;  as,  however,  the  Arbi- 
trators could  not  agree  upon  all  the 
points  referred  to  them,  they  wer^ 
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requested  by  A.  to  make  their 
Award  within  ten  days,  or  to  appoint 
an  Umpire.  Some  delay  took  place 
in  the  appointment  of  the  Umpire, 
when  A,  sent  notice  to  withdraw 
from  the  arbitration  and  cancel  the 
agreement,  upon  which  B-  applied 
bylpetition  to  the  Court,  under  the 
326th  section  of  the  Civil  Proce- 

"^  dure  Code,  to  make  the  submission 
to  arbitration  a  rule  of  Court,  which 
was  ordered. '  Held,  that  it  was 
not  in  the  power  of  ^.  at  his  mere 
will  and  pleasure  to  revoke  the 
authority  of  the  Arbitrators,  in 
whose  appointment  he  had  con- 
curred, and  had  acquiesced  and 
acted  upon  their  preliminary  Award. 
\_Festonjee  JVicssicrwanJee  v.  Manoch- 
jee] 112 

2.  Under  Ben.  Eeg.  VII.  of  1822  of 
the  ThaUust,  or  survey  authorities 
in  a'disputed  question  of  boundaries. 
{^Rajah  Sahih  PerJilad  Sein  v. 
Maharajah  Rajender  Kiihore  Sing] 
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BANDOGS. 

The  Brother  of  the  deceased'sGrand- 
mother  is  a  Bandhoo.  \_Gridhari 
Loll  Roy  V.  The  Bengal  Govern- 
ment']      448 

^ee  "  Hindoo  Law,"  6. 


BENAEES 

School  of  Law. 

See  '^  Hindoo  Law,"  5,  6.' 
''Will,"  1- 


BENGAL 
Esq.  XI.   OF  1793, 
Does  not  apply  to  a  BaJ. 
See  ''Hindoo  Law,"  1. 

BILL  OF  SALE. 

Suit  for  possession  of  a  four-anna 
share  of  a  Raj  and  Zemindary 
under  a  Koivala,  or  a  Bill  of  Sale, 
purporting  to  be  an  absolute  sale 
for  the  sum  of  Es.  75,000,  exe- 
cuted at  a  time  when  the  alleged 
Vendor  was  not  in  possession  or 
had  established  his  title  to  the  Raj 
and  Zemindary.  The  Vendor,  who 
established  his  title  to  the  Raj, 
and  was  in  possession,  by  his  an- 
swer set  up  this  case  ;  that  being 
in  want  of  money  to  carry  on  suits 
to  recover  the  Raj  and  Zemindary, 
he  applied  to  one  A',  (whose  rights 
had  become  vested  by  purchase  in 
the  Plaintiff),  who  agreed  to  make 
advances  to  him  on  condition  of  his 
executing  theBill  of  Sale,  and  that 
no  part  of  the  consideration  money 
there  expressed  was  paid  on  exe- 
cution of  the  Bill  of  Sale,  though 
some  inconsiderable  advances  were 
made  to  him  ;  that  he  was  after- 
wards pressed  to  execute  a  Bond  to 
secure  the  same  sum  of  Es.  75,000, 
hypothecating  the  whole  Raj  and 
Zemindary  in  substitution  of  the 
Bill  of  Sale,  but  that  no  considera- 
tion was  paid  on  that  occasion ;  the 
real  contract  being  one  to  secure 
moneys  already  advanced,  and 
future  advances,  which  contract  had 
not  been  complied  with  by  K.^s 
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Assignee  : — Held,  by  the  Judicial 
Committee,  upon  the  evideiice,tliat 
the  real  arrangement  between  the 
parties  was  for  K.  to  make  ad- 
vances, from  time  to  time,  and  that 
the  form  of  the  contract  was  a  de- 
vice adopted  to  evade  the  effect 
of  the  transaction  being  stamped 
with  the  character  of  champerty, 
and  the  Bill  of  Sale  set  aside. 

In  a  suit  so  framed  to  obtain  posses- 
sion, the  appellate  Court  will  not 
impose  terms  upon  the  Defendant 
to  repay  the  advances  made  by  /f., 
as  the  Plaintiff,  his  Assignee,  had 
his  remedy,  and  could  sue  on  the 
Bond. 

Whether  the  effect  of  the  execution 
of  a  Bill  of  Sale  by  a  Hindoo 
.  Vendor  is  to  pass  the  estate  irre- 
spective of  actual  delivery  of  pos- 
session, giving  to  the  instrument 
the  effect  by  English  Law  of  a 
conveyance  operating  under  the 
Statute  of  Uses.  Quoere?  \_Rajah 
Sahih  Perhlad  Sein  v.  Bahoo  Bud- 
JiQO  Sing']         -         •.  .       ^         275 

BOND. 

Suit  to  set  aside  a  Zur-i-peshgi  (usu- 
fructary mortgage)  of  certain  mou- 
zahs,  part  of  the  BaJ  of  the  Mort- 
gagor, for  securing  repayment  of 
Rs.  49,453,  under  which  the  Mort- 
gagees had  been  put  in  possession. 
The  Plaintiff  admitted  his  execu- 
tion of  the  Deed,  but  alleged,  that 
it  was  executed  to  secure  the 
amount  of  a  Bond  previously  exe- 
cuted in  favour  of  the  Mortgagees 
as  a  further  secui'ity  to  indemnify 


a  third  party,  and  securit}'  for  him 
for  advances  in  the  prosecution  of 
his  claim  to   the  Baj ;   that  the 
conditions   of  the   Bond  to  the 
Mortgagees  not  having  been  com- 
plied with,  there  was  no  sufficient 
consideration  for  the   Bond  and 
Deed  which  he  had  been  fraudu- 
lently induced  to  execute.     Held, 
that,  in  the  first  instance,  it  lay  on 
the  Plaintiff,  who  sought  to  set 
aside  a  deed  executed  by  him  and 
perfected  by  possession,  to  make  out 
the  case  alleged  by  him,  and  that 
the  onus  prohandi  was  upon  him 
to  establish,  at  least,  a  good^riw^d 
facie  title  to  the  relief  prayed  for, 
so  as  to   cast  on  the  Defendants 
the  burthen  of  proving  the  consi- 

"  deration  for  the  Deed. 

In  the  absence  of  clear  and  con- 
sistent evidence  on  the  Plaintiff's 
part,  establishing  that  the  Deed 
was  obtained  fraudulently  and  with- 
out consideration,  such  Deed  sus- 
tained. [Kaleepershad  Tewarree 
V.  Rajah  Sahih  Perhlad  tSein']  282 
S^^  "  Limitation  of  Suits,"  4. 
''  Usury,"  2. 

BOUND  ABIES. 

1 .  In  a  case  of  disputed  boundaries, 
where  one  of  the  Claimants  is  in 
possession  by  virtue  of  a  Ma- 
gistrate's Order,  under  Act,  No. 
lY.  of  1840,  it  lies  on  the  party 
seeking  to  oust  him  to  show  a 
better  title  to  the  land  claimed 
than  that  of  the  party  in  posses- 
sion. \_Rajah  Burdacant  Roy  v. 
Baloo  Chmder  Coomar  Roy']      145 
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2.  Construction  of  cl.  2,  sec.  13,  of 
£en.  Eeg.   III.  of   1828,  with  re- 
spect to  the  determination  of  the 
boundaries  of  the  Soonderbwis. 
Where  boundries  have  been  deter- 
mined by  the  Commissioner  under 
that   Regulation,  and  no  appeal 
therefrom   made   to   the   Special 
Commissioner  within  three  months, 
such  determination  is  a  bar  to  a 
suit  seeking  to  open  the  question 
of  boundries. 
In  a  question  of  disputed  boundries, 
as  to  the  line  of  demarcation  be- 
tween the  permanently  assessed 
mouzaJis  of  a  neighbouring  Zemin- 
dar adjoining  upon  the  Soonder- 
iuns,   the  Zemindar  having  taken 
a  lease  from  Gfovernment  of  part 
of  the  lands  as  within  the  limits  of 
the    Soonderhims,  but  afterwards 
claimed  by   him    as  part  of   his 
mouzoJiSj    the  onus  is  upon  him  to 
identify  the  lands  so  claimed  as 
not  forming  part  of  the  Soonder- 
luns.      \_RaJah   Biirdacant    Roy  v* 
The  Commissioners  of  the  Soonder- 
lwis~]  -         -         .         _     225 

3.  Decree  of  the  High  Court  defining 
boundaries  o  f  land,  as  forming  part 
of  the  Soonderhims  for  revenue 
assessment,  reversed  on  appeal. 
\Rajah  Burdacant  Roijy ,  The  Com- 
missioner of  the  'Soonderhims']     242 

CHAMPERTY, 

pevice  to  evade  the  effect  of. 
^ee  ^'BiLL  OF  Sale."     ' 

CHUR. 

^0$  '•' Alll'-vion.'^ 


CODE  OF  CIVIL  PROCEDURE, 

(Act,  No.  VIII.  of  1859,  s.  362.) 
Jurisdiction  of  the  Courts  in  India, 
under  the  326th   section    of   the 
Code  of  Civil  Procedure,  Act,  No. 
XIII.  of    1859,  to  direct    agrees 
ment  of  parties  to  arbitration  to  be 
made  a  rule  of  Court. 
According  to  the  true  construction  of 
the  326th  section  of  the  Civil  Pro-, 
cedure  Code,  when   parties  have 
agreed  to  submit   the  matter  to 
arbitration  of  one  or  more  Arbitra- 
tors, no  party  to  the   agreement 
can  revoke  the  submission  to  such 
arbitration,  unless  for  good  cause  ; 
a  mere  arbitrary  revocation  of  the 
authority  will  not  be  permitted. 
\_Pestonjee   Nussurwanfee    v.    Ma- 
nochjee~]  -         -         -         -  1 1 2 

See  ''Issues,"  4. 

COMPANY'S  PAPER. 

S^^  ''  PARTjfERSHip  Assets." 
''Trover." 

COMPROMISE. 

S^^   "  Religious  Endowment." 

CONDITION   PRECEDENT, 

S^^  "Religious  Endowment." 

CONFISCATION. 

^ee  "  Hindoo  Law,"  1 . 

CONSIDERATION. 

Burthen  of  proving. 

Bee  "Bill  of  Sale," 
"Bond." 
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CONSTEUCTION. 

1.  Construction  of  Ben.  Beg,  XV.  of 
J  7  93 ,  as  to  usurious  interest .  [  Sha  h 
Mukhun  Lall  v.  Baboo  Sree  Kishen 
Singh~\ 157 

2.  With  respect  to  the  rights  of  pur- 
chasers under  an  auction  sale  for 
arrears  of  revenue  by  force  of  sec- 
tions 30,  31,  32,  and  33  of  Ben. 
Eeg.XI.of  1822  ;  Held,that  those 
enactments  "svere  repealed  by  Act, 
No.  XII.  of  1841,  and  the  latter 
Act,  by  Act,  No.  I.  of  1845,  which 
is  confined  to  future  sales  under 
that  Act.  \_Rajah  Suttosurrun 
Ghosal  V.  Moheschimder  MiU 
ter      -     -     - 263 

S^<? '' Will,"  2. 

CONVEYANCE. 

Whether  the  effect  of  the  execution  of 
a  Bill  of  Sale  is  to  pass  the  estate 
irrespective  of  actual  delivery  of 
possession,  giving  to  the  instru- 
ment the  effect  by  English  Law 
of  a  Conveyance  operating  under 
the  Statute  of  Uses.  Quaere  ? 
[_Bajah    Sahib     Perlilad     Seiti    v. 

•    Baboo  Budhoo.  Sing']    -     -     -     275 

CO-SHAREES. 

1 .  Payment  of  money  into  Court  by 
Co -sharers,  under  protest,  to  pre- 
vent sale.  Action  against  Decree- 
holder  to  recover  back  the  money 
taken  out  of  Court.  [Fatima  Kha- 
toon  Chowdrain  v.  Mahomed  Jan 
Choivdry] 65 

2.  Decree  of  Court  below  establish- 
ing the  right  of  a  Co-heir  to  the 


whole  estate  reversed,  and  suit 
remitted  to  India,  to  ascertain 
ihe  individual  Co-sharer's  amount 
of  his  share  in  the  joint  estate. 
\_Chowdry  Fudum  Singh  v.  Koer 
Oodey  Singh]    -     -     -     -     -     35Q 

COSTS. 

1.  In  an  appeal  from  the  Sudder- 
Court, the  Appellants,  by  the  leavo 
of  that  Court,  appealed  separately 
to  the  Queen  in  Council.  On  rever- 
sal of  the  Sudder  Court's  decree, it 
appearing  that  the  two  Appellants 
had  a  common  interest,  only  one 
set  of  costs  of  appeal  were  allowed 
in  moieties  to  the  separate  Appel- 
lants, as  upon  one  appeal.  \_^hah 
Mulchun  Lall  v.  Baboo  Sree  Kishen 
Singh]    - 157 

2.  Costs  of  the  appeal  directed  to  bo 
taxed,  and  to  be  costs  in  the  cause 
to  be  dealt  with  by  the  HighCourt. 
\_Rajah  Sahib  Perhlad  Sein  v. 
Boorgapersaud  Tewarree]      -     286.. 

3.  As  the  miscarriage  of  the  suit  was 
occasioned  by  the  manner  in  which 
the  issue  was  framed  by  the  Judge, 
the  costs  of  appeal  were  directed 
to  be  costs  in  the  cause.  \_Rajah 
Sahib  Perhl'ad.  Sein  v.  Eun  Baha- 
door  Singh]       -----     289 

4.  As  to  costs,  held,  on  a  remittal  of 
the  case  to  the  High  Court,  that 
if  the  Eespondent  failed  to  appear- 
in  the  High  Coui-t,  or  if  the  appeal 
should  be  decided  against  him,tho 
Eespondent  was  to  pay  the  Appel- 
lant's costs  of  the  appeal  in  Eng- 
land, and  the  costs  (if  any)  paid 
under  the  decree   oi   the   High 
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Court  were  to  be  repaid  to  liim. 
\_KaIcepersliad    Tewarreo    v.    Lalla 

Binda  LaW] 343 

5 .  Suit  remitted  to  India,vfiili  liberty 
to  amend  pleadings.  Costs  of  ap- 
peal to  abide  the  result  of  tlie  re- 
hearing. \Ilcbaloodowlali  v.  Ban 
Bunarsee  Doss]       -     -     .     _     507 

CEOSS  EXAMINATION. 

Tbe  refusal  of  the  Court  to  allow 
cross  examination  of  a  Defendant 
who  is  called  as  a  witness  is  un- 
justifiable. \_Rudha  Jeehun  Moo- 
stuffy  V.  Taramonee  Dossee]    -     380 

CEOWN. 

The  Crown  has,  under  21st  &  22nd 
Vid.,  c.  106,  only  the  same  rights 
that  the  late  East  India  Company 
possessed  previous  to  the  passing 
of  that  Statute.  [^Gridhari  Lall 
Roy  V.  The  Bengal  Government] 

448 

'^ee  ^^  Hindoo  Law,"  6. 

CUSTOM. 

'^ee  "  HiisT)00  Law,"  1,  2,  7. 

DEB  SHEBA. 

Bee  ^'  Eeligious  Endowment." 

DECISIONS  OYEEEULED. 
Observed  upon,  &c. 

Baloo  Go^al  Lall  Thalcoor  v.  Teluch 
Chunuer  'Rai  (10  Moore's  Ind. 
A  pp.  Cases,  191)  followed.  The 
case  of  Ranee  Surnomoyee  v.  Ilaha- 
rajah    Sutteeschmder  Roy,  Baha- 


door  (10  Moore's  Ind.  App.  Cases^ 
123)  reviewed  and  approved.  [7?a- 
jah  StittosiiriWi  Ghosal  v.  Tarinee 
Chunder  Ghose]  -  -  -  -  283 
The  ruling  in  the  case  of  Veer  ape  r- 
mall  Pillay  v.  Narrain  Pillay 
(1  Strange's  Mad.  Cases,  p.  121), 
that  it  is  indispensable  that  the 
"Widow  have  the  authority  of  her 
Husband  to  adopt,  examined  and 
questioned.  \_The  Collector  of  Ma- 
dura V  Moottoo  Rmnalinga  Satliu- 
pathj] -     397 

DECEEE  HOLDEE. 

1.  Co-sharers'  rights  unaffected  by 
decree  against  one  member  of 
the  co-sharers.  \_Fatima  Khatoon 
Chowdrain  v.  Mahomed  Jan,. 
Choivdi^y]      ------65 

2.  Held  with  respect  to  the  opera- 
tion of  Ben.  Eeg.  III.  of  1793, 
sec.  14,  that  there  is  no  distinc- 
tion between  a  person  claiming 
under  an  execution  sale  and  one 
who  claims  under  an  assignment 
or  conveyance.  \_Iilajah  Enayet 
Hossain  v.  Girdharee  Lall  and 
Sumeerchand]  -----     366 

S^^  ''  Action..'^ 

DESCENT 

Of  a  Raj  or  Principality  to  a  single 
heir. 

See  "  Hindoo  Law,"  1,  7.. 

DEAYADA  COUNTBY 

(Law  current  in). 
S^^  ''  Hindoo  Law,"  5, 
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EJECTMENT. 

tTo  recover  land  as  alluvial.  Pre- 
sumption as  to  accretion.  [_Sree 
Sckowrie  Sing  v.    Ileeraloll   Seal] 

136 

In  ejectment,  tlie  Government  can 
only  recover  by  strength,  of  its 
own  title. 

Bo  held  in  a  suit  by  the  Grovernment 
claiming  lands  by  escheat,  in  which 
it  was  admitted,  that  the  Defen- 
dant's possession  was  as  heir ;  the 
onus  being  on  the  Government,  to 
show  that  the  last  proprietor  died 
without  heirs.  \_Gri(lharee  Loll 
Roy    V.    The    Bengl    Governme7it~\ 
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ENDOWMENT 

Of  income  of  part  of  family  estate 
for  worship  of  the  family  Idols 
\_Radha  Jeebun  Moostuffy  v.  Tar- 
mnonee  Dossee^  -  -  -  -  380 
Bee  ''Eeligious  Endowment." 

ENHANCEMENT  OV  EENT. 
See  ^'Auction  Purchaser." 

ESCHEAT. 
Bee  '*  Hindoo  Law,"  6. 

EYIDENCEa 

1 .  To  establish  the  right  to  moiizahs 
as  forming  part  of  a  zemindary 
under  a  Mocurrery  grant,  purport- 
ing to  have  been  made  by  the 
Zemindar,  in  consideration  of  past 
services,  the  grant  must  be  strictly 
proved.  So  held  by  the  Judicial 
Committee,  reversing  the  concur- 


rent decisions  of  the  Inferior  and 
High  Courts  in  India,  in  a  suit 
impeaching  the  validity  of  the 
grant,  and  the  suit  remitted  with, 
directions  for  a  new  trial  on  fur- 
ther evidence.  \Rajoli  Saliih 
Perhlad  Sei^i  v.  Doorgapersaud 
Teivarree~\         -         -  -        286 

2.  Adoption  being  a  matter  of  fact, 
must  be  strictly  proved,  and  the 
party  who  claims  as  adopted  Son 
must  establish  by  evidence  (1)  the 
authority  given  by  the  Husband  to 
the  Widow  to  adopt  a  Son  to  him^ 
and  (2)  his  actual  adoption  to  the 
Widow  as  her  Husband's  Son. 

Under  circumstances  raising  a  strong 
presumption  against  an  alleged 
adoption,  such  adoption  held  not 
to  have  been  made.  [Chowdry 
Pudum  Singh  v  Koer  Ooodey 
Singh:]  ^  -         -         -  350 

Bee  ''  IsTiMARi  Tenure." 

FAILUEE  OF  HEIES. 

Bee  '' Hindoo  Law,"  6. 

FAMILY  USAGE. 

Bee  '^  Hindoo  Law,"  1,  2,  7. 

FAMILY  WOESHIP 

(Endowment  for). 
S<^^  *'Eeligious  Endowment.'* 

FIXED  EENT. 

Bee  "  Auction  Purchaser.'* 
''  IsTiMARi  Tenure," 


mo 
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FEAUD. 

See  *'13oxD." 

GOOD  AND  SUFFICIENT 
CAUSE. 

To  take  case  out  of  tlie  operation 
of  tlie  law  of  limitations.  \_Rajah 
Sahib  PerJdad  Sein  v.  Maharajah 
Rajender  Kishore  Stwy]    -     -     292 

GEANT. 

1.  Mocurrerij  grant  for  alleged  past 
services  must  be  strictiy  proved. 
l^jRajah  Sahib  Perhlad  Sein  v. 
Boorgapersaud  Tewaree~\    -     -  286 

S.  By  Government  of  Eaj. 

See  ''Eaj," 

HEEEDITAEY  TENUEE. 
S^^  "  IsTiMARi  Tenure." 

HINDOO  AUTHOEITIES  ON 
THE  LAW  OF  ADOPTION. 

Translations  of  Sanscrit  Treatises 
used  in  the  Court  below  ordered 
to  be  transmitted  to  England,  and 
used  at  the  hearing  of  the  appeah 
\_The  Collector  of  Madura  v.  MoO- 
too  Bamalinga  Sdthupathy']     -    397 

HINDOO  LAW. 

1 .  The  Zemindary  of  Hunsapore,  in 
Behar,  is  an  impartible  Raj,  which 
by  family  usage  and  custom  de- 
scended, for  many  generations,  on 
the  death  of  each  successive  Ra- 
jah y  to  his  eldest  male  heir,  accord- 
ing td  the  rule  of  primogeniture, 


subject  to  the  burthen  of  making' 
Rabosana  allowances  to  the  j  iinior 
members  of  the  family  for  mainte- 
nance. 

In  the  year  1767,  F.,  the  then 
reigning  Rajah  of  Ilansapore, 
liaviiig rebelled  against  the  British 
Government,  was  expelled  by  force 
of  arms,  and  the  Raj  confiscated 
by  Government,  who  kept  posses- 
sion of  the  same  for  upwards  of 
twenty  years,  and  ultimately,  in 
1719,  granted  tlie  Raj  to  6'.,  a 
3^ounger  member  of  the  family  of 
F.,  on  whom,  some  years  after- 
wards, the  Government  conferred 
the  title  of  Rajah.  Held,  that 
although  the  Zemindary  was  to 
be  treated  as  the  self-acquired 
estate  of  G. ,  yet  that  the  grant 
being  from  the  ruling  power,  iii 
the  absence  of  evidence  of  the 
intention  of  the  grantors  to  the 
contrary,  carried  the  incidents  of 
the  family  tenure  as  a  Raj,  as  the 
Government's  intention  must  bei 
taken  to  have  been  to  restore  the 
estate  as  it  emsted  before  its  con- 
fiscation, with  no  change  other 
than  it  affected  F.  arid  his  descen- 
dants, and  was  not,  therefore,  the 
creation  of  a  new  tenure,  but 
simply  a  Change  of  tenant,  by  the 
exercise  of  a  vis  major. 

Held  further,  that  the  title  of  Rajah 
is  not  absolutely  essential  to  the 
tenure  of  a  Raj> 

Ben.  Eeg.  XI.  of  1793,  does  not 
affect  the  succession  by  special 
custom,  of  a  single  male  heir  to  a 
Raj,  or  subject  it  to  the  ordinary 
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Hindoo  Law  of  succession.  [^Bahoo 
Jieer  Pertah  Sahee  v.  Maharajah 
Rajender  Pertah  ^ahee]        -     -     1 

2.  The  prevalence  in  any  part  of 
India  of  a  special  rule  of  descent 
in  a  fanul}^  ditf erent  from  the  or- 
dinary course  of  descent  comnion 
in  the  locality  among  people  of  the 
like  class  or  race,  stands  upon  the 
footing  of  the  usage  or  custom  of 
the  family,  which  having  a  legal 
origin  and  continuance,  regulates 
the  succession. 

8o  close  a  connection  exists  in  Hindoo 
Ijaw  between  religion  and  succes- 
sion to  property,  that  the  preferable 
right  to  perform  the  Stradh,  or 
funeral  oblation  to  the  last  owner, 
is  a  primary  fact  to  be  taken  into 
consideration  in  determining  the 
rule  which  is  to  govern  the  right  of 
succession. 

A  Hindoo  family  migrated  many 
generations  Pvgo  from  Mithila,  where 
the  Mitacshara  was,  and  still  is, 
the  prevailing  law  ;  and  settled  in 
Bengal,  where  the  Baya-hhaga  pre- 
vails, acquiring  real  and  personal 
property  situate  there.  The  family 
continued  joint,  retaining  their 
customs,  usages,  and  religious  ob- 
servances, as  before  their  migration, 
according  to  the  doctrines  of  the 
Mitacshara  :  — Held,  on  a  question 
of  succession,  that  the  Mitdoshard, 
and  not  the  Baya-hhaga^  the  lex 
loci,  was  the  governing  authority 
to  determine  the  right  of  succes- 
sion. 

As  the  presumption  is,  that  the  mem- 
bers of  a  family  so  emigrated  con- 
"VOL,  XIL 


tinue  such  family  customs,  the  ofius 
is  upon  a  party  who  alleges  cessa- 
tion of  such  customs  to  prove  that 
fact. 

Semhle.  A  family  who  had  so  emi- 
grated may  retain  its  religious  rites 
and  observances,  and  yet  acquiesce 
in  a  devolution  of  property,  in  the 
common  course  of  descent  amongst 
persons  of  the  same  race,  in  the 
District  in  which  they  have  settled. 

According  to  the  Mitacshara,  a  first 
Cousin  is  entitled  to  succeed  to  the 
estate  to  the  exclusion  of  his  de- 
ceased Cousin's  childless  Widow. 
\ Soorendronath  Roy  v.  Mussamut 
Ileeramonee  Burmoneah']    -     -     81 

3.  An  illegitimate  son  of  a  deceased 
Zemindar  of  the  Soodra  class  is 
entitled  to  maintenance  out  of  the 
income  of  the  Zemindary.  [_Mut~ 
tusawmy  Jagavera  Yettappa  NaicJcer 
V.  Vencataswara  Yettaya']     -     203 

4.  Adoption  may  be  made  by  a  Widow, 
under  the  authority  conferred  upon 
her  for  that  purpose  by  her  Hus- 
band, but  such  authority  must  be 
strictly  carried  out,  as  the  adoption 
is  for  the  benefit  of  the  deceased 
Husband,  and  not  the  Widow  alone. 

Adoption  by  the  Widow  alone  does 
not,  by  Hindoo  law,  give  the 
a'lopted  child  (even  after  the 
Widow's  death)  any  right  to  pro- 
perty inherited  by  her  from  her 
Husband.  \  Chow  dry  Pudum  Singh 
V.  Koer  Oodey  Singh^  -     -     -     350 

5.  According  to  the  law  prevailing  in 
the  Dravada  Country,  in  the  Madras 
Presidency,  a  Hindoo  Widow,  not 
having  her  Husband's  authority, 
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may,  if  authorized  Iby  tlie  consent 
of  his  kinsmen,  adopt  a  Son  to 
him. 

What  constitutes  consent  of  the  kins- 
men must  depend  on  the  circum- 
stances of  the  family.  In  a  joint 
family,  where  by  the  Hindoo  law 
of  the  District  the  Widow  has  only 
a  right  to  maintenance,  if  she 
adopts  a  Son  without  her  Husband's 
authority,  it  is  necessary,  if  her 
Husband's  Father  is  alive,  to  ob- 
tainhis  permission,  or  if  he  is  dead, 
the  consent  of  all  her  Husband's 
surviving  Brothers ;  but  where  the 
Widow  takes  by  inheritance  the 
separate  estate  of  her  Husband, 
then  the  consent  of  her  Husband's 
nearest  kiiismen  is  sufficient. 

-Exposition  of  the  effect  of  the  doc- 
trines of  Hindoo  Law  contained  in 
the  Treatises,  the  Mitacshara  re- 
ceived in  Southern  India,  the 
Mayucha  and  Koustulha  in  the 
Mahratta  Country,  and  the  Dmja- 
Bhaga  in  Bengal,  as  laid  down  by 
Commentators  and  received  as  the 
governing  law  in  India,  regarding 
a  Widow's  right  to  adopt  a  Son  to 
her  Husband  without  his  express 
authority. 

"ihe  ruling  in  the  case  of  Veeraper- 
mall  Tillay  v.  Narrain  Pillmj  (1 
Strange'sMad. Cases,  p.  121),  that 
it  is  indispensable,  that  the  Widow 
should  have  the  authority  of  her 
Husband  to  ado^pt,  examined  and 
questioned. 

The  duty  of  a  Judge  administering 
Hindoo  Law,  is  not  so  much  to 
inquirOj  whether  the  doctrine  dis- 


puted is  fairly  doducible  froiii 
the  earliest  authorities,  as  to 
ascertain  whether  it  is  one  that 
has'been  received  by  the  particular 
School  of  Hindoo  Law  which  pre- 
vails in  the  District  in  which  the 
case  arises  with  which  he  has  i6 
deal,  and  whether  such  doctrine 
has  been  sanctioned  by  usage  ;  as 
by  the  Hindoo  system  of  law  clear 
proof  of  usage  will  Outweigh  the 
written  opinion  of  text  writers. 
[_The  Collector  of  Madura  v.  Mootoo 
Ramalinga  Sathupathy~]  -     -     397 

6,  The  enumeration  of  BandJwos 
(cognate  kindred)  capable  of  in- 
heriting, in  preference  to  the  right 
of  the  King  to  succeed,  contained 
in  the  translation  of  the  MitacsJiard, 
by  CoUhrooJce,  ch.  II.,  sec.  7,  held 
to  be  illustrative  and  not  exhaus- 
tive. 

A  translation  of  a  passage  by 
Yajnyaivalhya  (the  Author  of  the 
Ilitdcshard),  enumerating  the  pre- 
ferential heirs,  including  among 
Bandhoos  the  Father's  maternal 
Uncle ;  not  contained  in  Cole- 
broohe''s  translation  received  and 
acted  upon  in  determining  the  law 
of  succession  of  a  Hindoo  governed 
by  the  Ilitdcshard. 

The  Viromitroddya  by  Mitrdmisira,  is- 
an  authority  to  be  looked  to,  of 
what  may  have  been  left  doubtful 
by  the  Mitdcshard,  and  as  declara- 
tory of  the  law  of  the  Benares 
school. 

A  Hindoo,  whose  succession  was 
regulated  by  the  Mitdcshard,  and 
the  law  of  the  Benares  school,  died 
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witliout  leaving  any  nearer  relative 
til  an  the  Brother  of  his  Grand- 
mother, e.<; /;fl^/'^(9/)a^tfrw<?.  He  per- 
formed the  Strctdh  to  the  deceased. 
Held  (reversing  the  decree  of  the 
High  Court  at  Calcutta),  upon  the 
construction  of  the  Mitdcshard  as 
expounded  by  the  Viromitroddtja, 
that  the  maternal  Uncle  of  the 
Father  is  a  Bandhoo,  a  cognate  or 
kindred  relation  of  the  Father,  and 
failing  nearer  V>andhoos  of  the  de- 
ceased, was  entitled  to  inherit  as 
a  relation  of  the  deceased,  by  a 
title  preferable  to  that  of  theCrown, 
claiming  by  escheat  for  want  of 
heirs.  \_Gridhan  Lall  Roy  v.  The 
'Benc/al  Government^      -     -     -  448 

7 .  "Where  a  family  custom  of  descent 
to  a  single  heir,  as  in  the  case  of  a 
Haj,  is  proved  to  exist,  such  cus- 
tom supersedes  the  generalHindoo 
law,  which  still  however  regulates 
all  beyond  the  custom. 

Suit  in  the  nature  of  an  enjectment 
by  JV.,  the  half-brother  of  the  late 
Rajah  of  Tip-perah,  to  recover  from 
B.  his  uterine  Brother,  in  posses- 
sion as  Rajah,  a  zemindary  forming 
part  of  the  Raj  of  Tipporah,  im- 
peaching the  title  of  B.  as  not 
having  been  validly  appointed 
Johnj  (pv  young  Sovereign),  ac- 
cording to  the  family  custom,  by 
the  late  vQi^mngRajah  on  grounds 
first,  of  an  alleged  promise  by  a 
former  'Rajah,  that  JV.  should  suc- 
ceed, and  secondly,  that  he  was 
the  eldest  living  of  a  class  out  oi' 
which,  according  to  the  family 
custom,  a  Jobraj  could  alone  be 


selected.  The  family  custom  being 
proved,  and  that  the  late  Rajah 
appointed  B.  as  Johraj  : — Held, 
affirming  the  judgment  of  the 
High  Court — 

First,  that  B.  was  duly  appointed 
Johraj  by  the  last  reigning  Rajah 
and, 

Secondly,  that  the  right  of  succession- 
to  the  Raj  was  groverned  by  Koo- 
lacher,  or  family  custom,  and  de- 
volved on  B.,  as  there  was  no 
restriction  by  the  family  custom  on 
the  YeigningRajah  obliging  him  to 
appoint  the  eldest  of  his  kindred 
Jobraj  [Neelkisto  Deb  Burmono  Y. 
Beerchvjider  T7i«Z;o(?r]      -     -     523 

HUSBAND'S  KINDEED, 

Necessity  of  consent  of, to  adoptionby 
Widow  without  her  deceased  Hus- 
band's authority.  [_The  Collector 
of  Madura  v.  Moottoo  Ramalinga 
Sathupathy^-     -----    397 

IDOLS. 
See  '^  Keligious  Endowment." 

ILLEGITIMATE  SON. 

Suit  by  illegitimate  Son  of  a  deceased 
Z'^mmdar,  one  of  the  Soodra  cla^s, 
by  a  Basi,  or  dancing  girl, kept  in 
his  Zenana  as  his  Concubine,  and 
recognized  by  him  as  his  Son^ 
against  the  Zemindar  in  posses- 
sion, for  maintenance  out  of  the 
income  of  the  zemindary.  The 
Civil  Court  recognized  the  Plain- 
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tiff's  title,  and  directed  tlie  pay- 
ment of  Es.2,500  for  maintenance 
out  of  the  private  property  of  the 
late  Zerdindar.  The  Hig-h  Court, 
on  appeal,  sustained  the  Court's 
decree,  but  did  not  determine, 
whether  the  maintenance  was  a 
charge  on  the  zeminday^y,  or  on 
the  private  estate  of  the  late  Ze- 
mindar  : — Held,  on  appeal. 

First,  that,  as  the -Son  was  recog- 
nized by  his  natural  Father,  it 
was  not  essential  to  his  title  to 
maintenance  that  he  should  have 
been  born  in  the  house  of  his 
Father,  or  of  a  Concubine  possess- 
ing a  peculiar  status  therein  ;  but, 

Secondly,  in  the  absence  of  evidence 
that  there  was  private  property  of 
the  la^teZemindar  which  descended 
to  the  Defendant,  and  of  any 
declaration,  in  the  decree  of  the 
High  Court,  that  the  zemirtdary 
was  chargeable  with  such  mainte- 
nance, the  Judicial  Committee  re- 
mitted the  cause,  with  a  declaration 
of  the  Plaintiff  *s  status,  as  an  ille- 
gitimate Son  of  the  late  Zemindar, 
and  consequent  right  to  mainte- 
nance ;  leaving  it  for  the  High 
Court  to  determine,  whether  the 
decree  should  be  varied, by  direct- 
ing maintenance  to  be  paid  out  of 
the  income  of  the  zemindar y,  or 
whether  it  should  direct  any  fur- 
ther inquiry,  in  order  to  ascertain 
whether  there  was  any  other  pro- 
perty of  the  late  Zemitidar  upon 
which  it  could  be  charged.  \_Mut- 
tusaiomxj  Jag  aver  a  YettappaNaicher 
T.  Vencatasivara  Yettaya]     -     203 


INHERITANCE. 

S^^  ''  Hindoo  Law,"   1,  2,  6,  7. 

"  ISTIMARI  TeXURE." 

INTEREST. 

See  "  Mortgage." 
'-'  Practice,"  3. 

INTERLOCUTOEY  DECREE 

Not  appealed  from,  open  to  question 
on  appeal  from  final  decree.  [  Shih 
Iluhhun  Lall  v.  Bahoo  Sree  Kishen 
SingK]         -         -         -         -    157 

ISSUES. 

1.  In  circmnstances,  from  the  frame 
of  the  issue  upon  a  question  of 
title  to  land,  decrees  of  the  Court 
below,  reversed,  without  prejudice 
to  a  new  suit  being  brought  by  the 
Plaintiff,  upon  a  different  issue. 
\_Eajah  Burdacant  Roy  v.  Bahoo 
thunder  Coomar  B,oy~\    -         -  145 

2.  In  a  suit  brought  to  recover  two 
mottzahs  in  the  possession  of  the 
Defendants,  under  a  Mocurrery 
tenure,  alleged  to  have  been  granted 
by  the  Plaintiff,  the  Deeds  creating 
which  he  impeached  as  forgeries ; 
the  Courts  below,  without  advert- 
ing to  that  allegation,  or  examining 
the  merits  of  the  case,  confined 
the  issue  in  the  suit  solely  to  one 
of  limitation,  and  held  the  Plain- 
tiff barred  by  the  Regulations  of 
limitation.  Such  finding  reversed, 
on  appeal,  by  the  Judicial  Com- 
mittee, and  the  suit  remanded  to 
the  Court  below,  to  be  tried  on  ita. 
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merits.       [JRfrJah    Sahih      Per /dad 
Seinv.liuii  Ba/iadoorSinjh~\  289 

3.  AVliere  a  Defendant  has  by  liis 
answer  put  his  defence  upon  a 
certain  ground,  and  issues  for  trial 
are  framed  by  the  Court  to  meet 
the  case  so  pleaded,  the  Judicial 
Committee,  as  the  final  Court  of 
appeal,  will  not  determine  the 
appeal  upon  an}-  other  issues  or 
grounds,  which  have  not  been 
taken  or  considered  in  the  Courts 
below.  \_Sreemutt}/  Bossee  v.  Rnnee 
Lahninuwe]     -----      470 

4.  In  a  suit  against  a  Zemindar  by  a 
member  of  his  family  for  mainte- 
nance out  of  the  zemindary,  no 
issues  are  directed  by  the  Code  of 
Civil  Procedure  (Act,  No.  VIII. 
of  1859,  sees.  139—141)  were  re- 
corded by  the  Primary  Judge. 
Held  (1)  that  such  omission  was 
not  fatal,  as  the  Coyrt  could  pro- 
ceed to  decision  in  the  manner 
indicated  by  section  351  of  the 
Code  ;  and  (2)  as  the  Court  had 
directed  an  inquiry  as  to  mainte- 
nance, which  was  to  be  deemed 
equivalent  to  issues.  \_Katc1icha- 
leyana  Rungwppa  Kalahka  Tola 
Oodier  v.  Kachivijaya  Rung  a f pa 
Kalalcka  Tola    Oodier^     -     -     495 

ISTIMAEI  TENUEE. 

Held,  following  Bahoo  Gopal  Lall 
Thakoor  v.  Teluch  Chunder  Rai 
(10  Moore's  Ind.  App.  Cases,  191), 
that  the  absence  of  words  of  limi- 
tation in  a  Pai(^«/?.  which  create  an 
Istemari  tenure,  was  supplied  by 
evidence  (1)  of  long  and  uninter- 


rupted enjoyment  at  a  fixed  rent  ; 
and  (2)  of  the  descent  of  the 
tenure  from  Eather  to  Son ;  by 
which  the  hereditary  character 
was  to  be  legally  presumed, 
[^  Rajah  Suttosumm  Gohsal  v. 
Mohcschunder  3IiUer~\      -     -     263 

JOBEAJ. 

Power  of  the  reigning  Rajah  of  the 
Raj  of  Tipperah  to  appoint.  [^Ncel- 
kisto  Deh  Burmono  v.  Beerchunder 
Thakoor']    -         -         -         -     52a 

JOINT  EAMILY. 

1 .  Devise  by  Hindoo  Testator  to  his 
five  Sons  to  carry  on  his  business. 
[^Bissonauth  Chunder  v.  Sreemiitty 
Bhainasoondery  Dossee~\      -     -     41 

2.  The  normal  state  of  every  Hindoo 
family  is  joint,  the  presumption 
in  the  absence  of  proof  of  division 
being,  that  the  family  is  joint  in 
food,  worship,  and  estate.  [JVeil- 
kisto  Deb  Burmono  v.  Beerchtcnder 
Thakoor']     -         -         -         -     52a 

JUDGES  EEASONS. 

The  Letters  Patent  of  1862,  creating 
the  Hig-h  Court  of  Judicature  at 
Madras  (sectio>n  42),  provide,  that 
the  reasons  given  by  the  Judges  of 
their  decision  should,  on  appeal  to 
England,  be  transmitted  with  the 
record  for  the  information  at  the 
hearing  by  the  Judicial  Con^mittee 
of  the  Privy  Council,  which  direc- 
tion it  is  the  b^unden  duty  of  the 
Judges  to  comply  with.  \_Katche- 
kalayana  Rungappa  Kalakka  Tola 
Oodier  v.  Kachivijaya  Rungappa 
Kalakka  Tola  Oodier]       -     -     495.- 
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JUEISDICTION. 

Of  tlie  Courts  in  India,  under  sec. 
326  of  the  Civil  Code  of  Pro- 
cedure Act,  No.  VIII.  of  1859, 
to  direct  agreement  of  parties  to 
arbitration  to  be  made  a  rule  of 
Court.  \_PestonjeG  Nussurwanjee  v. 
Mcmoclijee\  -         -         -     112 

HUNSAPOEE 

(Eaj  of). 
See  "  Hindoo  Law,"  1. 

KOWALA. 

See  "  Bill  of  Sale." 

LIMITATION 

(Words  of). 

Absence   of,  in  Pottah  supplied  by 
eyidonce  of  long  and  interrupted  en- 
joyment.   {Rajah  Suttosurrun  Gho^ 
sal  V.  Moheschunder  Kitter]     -  263 
^iiee  "  IsTiMARi  Tenure." 

LIMITATION  OF  SUIT. 

1.  Where  boundaries  have  been  de- 
termined by  tbe  Commission  under 
cL2,sec.  13,  of  i?m.  Reg.  III.  of 
1828,  and  no  appeal  therefrom 
made  to  the  Special  Commissioner 
within  three  months ;  such  deter- 
mination is  a  bar  to  a  suit  seeking 
tooDenthe  question  of  boundaries. 
[Rajah  Burodacant  Roy  v.  The 
Commissioner   of  the    Soonderhmis'] 

225 

2.  An  auction  sale,  under  Ben.  Eeg. 
YIII.  of  1 8 1 9,  of  the  rights  of  Put- 
nedars  in    a  Putnee   taJook,  by   the 


Zemindar  for  arrears  of  rent,  was 
set  aside  by  the   Zillah  Court  for 
informality  in  the  notices  under 
that  Regulation,  and  the  Putnee- 
<?«rs,  who  hadbeen  dispossessed  re- 
stored, with  mesne  profits  to  be  paid 
by  the  Purchaser,  during  the  time 
they  were  out  of  possession.    The 
Zemindar    then   brought   a     suit 
against  the  Putneedars  under  Act, 
No.  X.    of    1859,  to   recover  the 
arrears  of  rent  which  had  accrued 
before  and   during  the  time  they 
were  out  of  possession.  The  High 
Court  decided  that   the  suit,  not 
being  brought  within  three  years 
from  the  time  the  rent  first  became 
due,  was  barred  by  section  32  of 
Act,No.  X.  of  1859.   Such  finding 
reversed  on  appeal  ;  the  Judicial 
Committee  holding,  that  the  cause 
of  action  accrued  at  the  date  of  the 
decree  reversing  the  auction  sale, 
and  that   the    suit   having   been 
brought  within  three  years  from 
the  date  of  that  decree,  the  time 
had  not  by  Act,    No.    XIV.  of  1859, 
run  out.   \_Musswnat   Ranee  Sumo 
Moyee  v.  Shooshee  MoJchee  Burmo- 
nia']  -----     244 

3.  An  Award  under  Ben.  Eeg.  VII. 
1822,  of  the  Thac]chust,OY  survey 
authorities,  in  a  disputed  question 
of  boundaries,  having  been  made  in 
1848,  a  suit  was  brought  in  1861, 
respecting  the  same  boundaries. 
Semble,  that  as  the  Award  had  not 
been  contested  during  the  three 
years  limited  by  the  Act,  No. 
XIII.  of  1848,  it  operated  as  a 
bar  to  the  suit. 
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By  section  32  of  Act,  No.  YIII.  of 
1 859, a  Plaintiff  is  bound  to  satisfy 
the  Court  that  his  right  of  action 
is  not  balTed  by  lapse  of  time. 

The  pendency  of  an  arpiie'dl  to JEnf/Iand 
to  determine  a  question  of  succes- 
sion is  not  such  "  a  good  and  suffi- 
cient cause"  as  respects  the  pos- 
session of  a  third  party  to  take  the 
ease  out  of  the  general  law  of 
limitations.  [_Rajah  Sahib  Perh- 
lad  Scin  v.  Maharajah  Rajender 
Kishore  Sihg']  -         -         292 

4.  A.  died  in  1841,  having  executed 
a  deed  of  gift  in  favour  of  his  eldest 
Son  B.,  and  also  a  Will,  making 

B.  Executor,and  directing  certain 
allowances  to  his  Widow  and  chil- 
dren out  of  his  estate.  Disputes  arose 
among  A.''s  heirs  respecting  these 
instruments,  which  led  to  a  sum- 
mary suit  under  Act,  No.  XIX  of 
1841,  in  which  5.  was,  in  1842, 
put  in  possession  of  the  whole  of 
A.h  estate.  Afterwards  the  mem- 
bers of  A.''s  family  acquiesced  in 
the  deed  and  Will, renounced  their 
claims  as  heirs,  and  received  cer- 
tain stated  allowances  given  by  the 
Will  out  of  ^.'s  estate.      In  1846, 

C,  the  youngest  Son  of  A  in  con- 
sideration of  advances  made  to 
him,  executed  a  Bond,  and  was 
afterwards  sued  by  the  Bond- 
Ii older,  which  suit  resulted  in  a 
decree  against  him, and  ultimately 
an  execution  sale  under  such  de- 
cree in  1853,  The  decree-holder 
sued  C.  in  1857,  seeking  to  make 
his  share  in  A.''s  estate  liable,  as 
in  case  of  an  intestacy: — Held,  by 


the  Judicial  Committee,  reversing 
the  decree  of  the  High  Court,  ( 1 ) 
that  the  burthen  was  onthedecree- 
holder  to  show  circumstances  to 
take  the  case  out  of  the  operation 
of  the  Hegulation  of  Limitations  ; 
arid  (2)  in  the  absence  of  such 
evidence,  that  the  time  began  to 
run  in  1842,  when  B.  was  put  in 
possession,  and  consequently  that 
the  suit  was  barred  by  Ben.  Hog. 
III.  of  1'793,  sec.  14. 
Held,  further,  with  respect  to  the' 
operation  of  that  I^egulation,  that 
there  is  lio  distinction  between  a 
person  claiming  under  an  execution 
sale  and  one  whd  claims  under  ail 
assignment  or  conveyance.  \ Rajah 
jEnayet  Ilossain  v.  Girdharee  Lall 
and  Siimeerchand']         -         -    366' 

MAINTENANCE. 

1.  The  Rajah  in  possession  of  the? 
Raj  of  ILunsapore  is  subject  to^ 
Bahosana  allowances  to  the  junior' 
members  of  the  faniiiy  for  main- 
tenance. iBahoo  Beer  Pertah  Sa- 
hee  V.  Maharojdh  Rajender  Pertah 
Sahee]  -  -  -  I 

2.  Provision  made  hj  Husband  by 
his  Will  for  his  Widow's  mainte- 
nance. \_Soorendrondth  Roy  v.  31  us - 
mmiit  Ileeramonee  Burmoneali]    81 

3.  Eight  of  illegitimate  Son  of  a  Soo- 
drahj  aConcubine  to  maintenance. 
Query,  whether  a  charge  on  the 
income  of  the  Zeminddry,  or  tlie' 
private  property  of  his  deceased 
putative  Father.  [31'iittusaivmy 
Jagavera  Yettappa  JVaichr  v.  Fen- 
cataswara  Yettaya']     -         -      203i' 
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The  quantum  of  maintenance  to  be 
allowed  a  Widow  is  peculiarly 
^vithin  the  province  of  tlie  Court 
below,  and  there  must  be  strong 
grounds  to  justify  any  interference 
of  the  appellate  Court  with  the 
exercise  of  such  discretion.  [^The 
Collector  of  Madtira  v.  MooHoo 
Rmnalinga  Sathujpathy^         -     397 

4.  It  is  in  the  discretion  of  the  Judge 
in  a  maintenance  suit,  in  estimating 
the  amount  to  be  awai-ded,  to  fix 
the  place  of  residence.  [^Katche- 
hdeyana  llungappa  KalahJca  Tola 
Oodicr  V.  KacMvijaya  Rangappd 
Kalakka  Tola  Ojdier]  -      495 

MISCAEEIAGE  OF  SUIT. 

Bee  "Issues,"  L 

MITACSHAEA. 

A  ta-anslalion  of  a  passage  by 
r^7ujaivalkya  (the  Author  of  the 
JIf^Y«c5A«r«), enumerating  the  pre- 
ferential heirs,  including  among 
Bandhoos  the  Father's  maternal 
Uncle ;  not  contained  in  Cole- 
Iroohe's  translation  received  and 
acted  npon  in  determining  the  law 
of  succession  of  a  Hindoo  governed 
Tby  the  Mitacsliara.  \Grid\ari 
Loll  Roy  v.  The  'Bengal  Govern- 
ment\     -  -         -         -         448 

Bee  ''Hindoo  Law,"  2,  5,  6. 

MITHILA. 

Bee  ''Hindoo  Law,"  2. 

MOOUEEEEY. 

See  "  Evidence." 

"  GllANT." 


M0ETGAGI5. 

AMortgage,  Lease,  and  Agreement, 
held  to  constitute  one  mortgage 
security,  the  three  instruments 
being  entered  iiito  as  a  device 
to  avoid  the  usury  laws  within  tlie 
meaning  of  section  9  oi  Ben  Eeg. 
XV.  of  1793.  Held  also,  that  the 
Mortgagors  were  entitled  to  redeem 
at  any  time,  before  the  expiration 
of  the  term  created  by  the  Lease, 
on  payment  of  what  might  be  diie 
on  the  mortgage  security  for  prin- 
cipal and  interest  at  twelve  per 
cent,  and  costs. 

Ill  a  suit  by  Mortgagors  under  an 
usufructor}^  mortgage  to  establis'h 
their  riglit  to  redeem;  for  cancel- 
lation of  the  mortgage  deed,  j)os- 
session  of  the  lands,  and  payment 
of  the  surplus  : — Held,  that  the 
onus  lies  on  the  Plaintiffs  to  show 
that  the  Mortgagees  in  possession 
were  paid  in  full  by  perception  of 
the  profits.  \^Shah  Mukhim  Lull 
V.  Bahoo  Srce  Kishett  Singh~\      157 

MOETGAGE  BOND. 

Bee  "Bill  of  Sale." 
"Bond," 

MOETGAGE   IN  TOSSESSION 
See  "MonTGAGE." 

NEW  TEIAL. 

Suit  remitted  for  new  trial.      [Rajah 
Sahib  Perhlad  Sein   v.    Boorgaper- 
saud  Tewarree'\         -         -         286 
Bee  "Grant." 

"Issues,"  1,  2. 
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NOTICE 

Of  aiiction  sale  for  arrears  of  rent, 
informality  of.  Mussumat  Eanee 
Sumo  Moijee  v.  SJiooshee  Mokhee 
'Burmonia] 244 

NUNCUPATIVE  WILL. 

If  a  party  founds  his  title  on  a  nun- 
cupative Will,  it  is  incumbent  on 
him,  in  so  uncertain  a  foundation 
as  spoken  words,  to  allege  in  the 
pleadingswith  the  utmost  precision, 
as  well  as  to  prove,  the  words  on 
which  the  party  relies,  and  every 
circumstance  of  time  and  place. 
[Baboo  Beer  Pertah  Sahee  v. 
Maharajah  Rajender  Pertah  Sa- 
hee']      --       1 


ONUS   PROBANDL 


1 .  The  presumption  is  that  members 
of  a  Hindoo  family  who  emigrated 
from  Mithila  to  Bengal  continue 
their  family  customs,  and  the  ouns 
is  upon  a  party  who  alleges  the 
cessation  of  such  customs  to  prove 
that  fact.  \_Soorendronath  Boy  v. 
Mussamut  Seeramonee  Burmoneah] 

81 

2.  Held  that,  in  the  first  instance, 
it  lay  on  the  Plaintiff,  who  sought 
to  set  aside  a  deed,  executed  by 
him  and  perfected  by  possession, 
to  make  out  the  case  alleged  by 
him,  and  that  the  onus  prohindi 
was  upon  him  to  establish,  at  least, 
a  good  prima  facie  title  to  the 
relief  prayed  for,  so  as  to  cast  on 
the   Defendants    the  burthen  of 

VOL.  XII. 


proving  the  consideration  for  the 
Deed.  \_Kaleepershad  Teioarr^-e  v. 
Rajah  Sahib  Per  Mad  Sein']    -   282 

See  ^'  Boundaries." 
"  Hindoo  Law,"  2. 
"  Mortgage." 

OEDER  IN  COUNCIL 

Of  the  10th  of  April,  1838. 
S^^  ''  Practices,"  1. 

PARTIES  TO  SUIT, 

See  "  Pleading,"  1. 

PARTITION. 

S^e  ''Will,"  2. 

PARTNERSHIP  ASSETS. 

A  partnership  property  consis^ ;  "^  ia 
part  of  Company's  paper,  which 
was  indorsed  in  blank  by  the  de- 
ceased Son  of  the  Testator  shortly 
before  his  death,  and  handed  over 
by  him  to  his  Brothers.  Held, 
that  it  was  a  mere  ordinary  part- 
nership transaction,  for  the  pur- 
pose of  carrying  on  the  business, 
and  that  they  formed  part  of  the 
partnership  assets,  in  which  the 
deceased  Son  was  entitled  to  share 
after  the  expenses  of  the  partner- 
ship were  discharged.  [Bissonauth 
dhunder  v.  Sreemutty  Bamasocn^ 
dery  I)ossee~\ 41 

PART  PAYMENT. 
See  '*  Bill   of  Sale." 

t2 
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PAYMENT 

Of  money  into  Court  by  Co-sliarers, 
under  protest,  to  prevent  sale, 
effect  of.  [Fatima  Khatoon  Chow- 
drain  v.  Mahomed  Jan  Chow- 
dry']    --------65 

S^<?  ''  Action." 

PERPETUAL  SETTLEMENT. 

^ee  '' Auction  Purchaser." 
'^IsTiMARi  Tenure." 

*'  SOONDERBUNS." 

PLEADING, 

1.  Suit  by  A.^  one  of  the  co-heirs  of 
jy.,  against  11.,  torecover  the  whole 
of  H.^s  real  and  personal  estate  in 
J5.'«   possession,    as    the   alleged 
adopted  Son  of  H.     There  were 
other  persons  entitled  with  A.  to 
shure  in  the    succession  to  -ff.'s 
estate,  who  were  not  made  parties 
to  the   suit.      The  Judder  Court 
at  Agra  held,  that  B.  had  failed  to 
establish  his  title  as  adopted  Son 
of  JZ,  but  declared  that  A.  was 
entitled  to  succeed,  as  one  of  the 
heirs   of  S.^  to  a   share   of   his 
estate,  and  decreed  him  the  whole 
estate  as" sought  by  the   plaint. 
Such  decree,  on  .appeal,  so  far  as 
it  declared  that  B.  had  failed  to 
establish  his  title  as  adopted  Son 
of   jS".,    confirmed ;    but    as    the 
decree  was  manifestly  wrong  in 
decreeing  to  A.  the  entire  estate 
of  iT.,  and  there  were  no  materials 
to  enable  the  Judicial  Committee 
to  vary  the  decree,  so  as  to  limit 


it  to  the  share  of  the  estate  id 
which  .^.  had  established  his  risrht 
by  inheritance,  Jthe  decree  was 
reversed,  and  the  cause  remitted 
to  India  for  inquiries  as  to  the 

.  amount  of  his  share.  [^CTiowdry 
Pudum  Singh  v.  ]^oer  Oodey 
Singh] 350 

2.  Suit  remitted  to  India,  for  rehear- 
ing, with  liberty  to  either  party  to 
amend  the  pleadings.  \_Ihhaloo- 
doiolah  V.      Sah    Bunursee     Doss] 

501 

POSSESSION. 

Effect  of  execution  of  Bill  of  Sale 
by  Hindoo  vendor,  passing  estate 
irrespective  of  actual  delivery  of 
possession  to  Yendee.  \_Rajah 
Sahih  Perhlad  Sein  v.  Baloo 
Budhoo  Sein] 2-75 

See  "  Bill  of  Sale."  • 
''  Bond." 

POTTAH. 

See  ''  I&TiMARi  Tenure.'' 

PEACTIOE. 

I.  Pending  proceedings  before  the 
High  Court  on  an  application  for 
a  review  of  judgment,  that  Court 
altered  the  then  prevailing  prac- 
tice of  permitting  an  appeal  within 
six  months  from  the  date  of  the 
judgment  allowing  or  refusing  a 
review.  In  such  circumstances, 
the  six  months  prescribed  by  the 
Order  in  Council  of  the  16th  of 
April,  1838,  from  the  date  of  the 
decree    having    expired,    special 
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leave  to  appeal  from  the  original 
decree  and  the  Order  refusing  a 
review  was  allowed.  \_JSfogender 
Chunder  Ghose  v.  Mahomed  Mi- 
suff]         -         -         -         -       107 

2.  As  a  rule,  the  Judicial  Committee 
will  not  disturb  the  -concurrent 
judgments  of  the  Courts  below  on 
a  question  of  facts,  if  the  facts  as 
found  are  decisive  of  the  real 
issue  between  the  parties.  In 
circumstances,  from  the  frame  of 
the  issue  upon  a  question  of  title 
to  land,  decrees  of  the  Court 
below,  reversed, without  prejudice 
to  a  new  suit  being  brought  by  the 
Plaintiff  upon  a  different  issue. 
Rajah  Burdacant  Roy  v.  Bahoo 
Chunder  Coomar  Roy~\         -      145 

3.  It  is  not  too  late,  on  an  appeal 
from  a  final  decree,  to  raise  a 
question  as  to  interest  decided  in 
an  Interlocutory  decree  not  ap- 
pealed from.  \^Shah  Mukhun  Lall 
V.  Baboo  Sree  Kishen  Singh']     157 

4.  The  re-hearing  of  an  appeal  heard 
ex  parte,  on  which  an  Order  in 
Council  had  been  made,  refused, 
the  default  in  not  appearing  and 
contesting  the  appeal  being  occa- 
sioned by  the  Agents  of  the  Ee- 
spondent,  who  sought  to  have  the 
appeal  re-heard. 

A  re-hearing  will  not  be  allowed 
except  under  very  special  circum- 
stances.    [Exp.  Kisto  Nauth  Roy^^ 

254: 

5.  Costs  of  an  appeal  directed  to  be 
taxed  and  to  be  costs  in  the  cause 
to  be  dealt  with  by  the  High 
Court.      \_Rafah    Bahib    Ferhlad 


Sein  v.    Boor  gaper  sand   Tewarree] 

286 

6.  A  miscarriage  of  a  suit  was  occa- 
sioned by  the  manner  in  which  the 
issues  were  framed  by  the  Judge, 
the  costs  of  appeal  were  directed 
to  be  costs  of  the  cause.  \_Rajah 
Sahib  Perhlad  Sein  v.  Boorgaper^ 
saud  Tewarree~\         -         -         286 

7.  The   High   Court   dismissed   an 
appeal  from  the  Zillah   Court  on 
the  ground,  that  it   involved   the 
same  question  as  had  been  decided 
by  them  in  another  suit   brought 
by  the  Plaintiff  in  respect   of  the 
validity  of   a   Zur-i-peshgi  deed. 
The   decision  in  the  prior  suit  was, 
on  appeal,  reversed  by  the  Judicial 
Committee.       In    such    circum- 
stances, on  the   appeal  from  the 
last  decision  coming  on  for  hearing 
ex  parte,  their  Lordships, with  the 
consent  of  the  Appellant,    remit- 
ted the  case,  to  the  High   Court, 
with  a  declaration,  that  the  deed 
was  valid ;  and  with  directions 
that,  if  the  Eespondent  did  not 
appear  within  a  reasonable  time, 
to  be  fixed  by  the  High  Court,  to 
dismiss  the  appeal  from  the  Zillah 
Court,  and,   in  the  event  of  the 
Eespondent    appearing,  then  to 
hear    the    case   on    the   merits. 
\_Kaleepershad  Tewarree   v.    Lalla 
BindaZaU]         -         -         -   343 

8.  In  the  Court  below,  sworn  trans- 
lations of  Sa^^=!crit  works,  little 
known,  e:  ic  ::^/i.-:Lg  Hindoo  Law, 
as  to  the  custom  in  the  different 
Schools  in  respect  to  the  law  of 
adoption, were  admitted  aud  acted 
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on  by  the  Courts  in  India.  On 
special  application,  the  Judicial 
Committee  ordered  such  transla- 
tions to  be  sent  by  the  Eegistrar 
of  the  High  Court  in  India,  and 
to  form  part  of  the  record,  to  be 
used  on  the  hearing  of  the  appeal. 
\_The  Collector  of  Madura  v. 
Moottoo   Ramalinga     kathupathy'] 

397 

9.  The  Judicial  Committee,  as  the 
final  Court  of  appeal,  will  not 
determine  the  appeal  upon  any 
other  issues  or  grounds,  which 
have  not  been  taken  or  considered 
in  the  Courts  below.  \_Sreemutty 
JDossee  v.  Ranee  Z.aJunmonee~]     470 

10.  The  Letters  Patent  of  1862, 
creating  the  High  Court  of  Judi- 
cature at  Madras  (section  42), 
provide  that  the  reasons  given  by 
the  Judges  of  their  decision  should, 
on  appeal  to  England,  be  trans- 
mitted with  the  record  for  the 
information  at  the  hearing  by  the 
Judicial  Committee  of  the  Privy 
Council;  which  direction  it  is  the 
bounden  duty  of  the  Judges  to 
comply  with.  Katchehaleyana 
Rungappa  KalakJca  Tola  Oodier 
V.  Kachivijaya  Rungappa  Kalalcha 
Tola  Oodierl          -         -  495 


PUTNEE  TENUEE. 

Sale  for  arrears  of  rent,  under  Ben. 
Eeg.  VIII.  of  1819.  IMussumat 
Ranee  Sumo  Moyee  v.  Shooshee 
Mokhee  Burmonia^         -         -   244 

Bee  ''  Limitation  of  Suit,"  2. 


RAJ. 

1.  The  %emindary  of  Hunsapore 
in  Behar  is  an  impartible  Eaj 
descending  to  a  single  heir. 
\jBahoo  'Beer  Pertah  Saliee  v.  Ma- 
harajah Rajender   Pertal  Sahee']    1 

2.  Successor  to  the  Raj  of  Tipperah, 
by  Jobraj.  Power  of  appointing 
Johraj  by  reigning  Rajah.  \_Neel- 
Idsto  Deh  l^urmono  v.  'Beerchunder 
Thakoor}         -         -         -         523 

REBELLION. 

^ee  "  Hindoo  Law,"  1. 

RECORD. 

See  ''Practice/'  8,  10. 

RE-HEARING  OF  APPEAL. 

The  re -hearing  of  an  appeal  heard 
ex  parte,  on  which  an  Order  in 
Council  had  been  made,  refused  ; 
the  default  in  not  appearing  and 
contesting  the  appeal  being  occa- 
sioned by  the  Agents  of  the 
Respondent,  who  sought  to  have 
the  appeal  re-heard. 

A  re-hearing  will  not  be  allowed 
except  under  very  special  circum- 
stances.]    Exp.  Kido  Nauth  Roy'] 

254 

RELIGIOUS  ENDOWMENT, 

Under  the  terms  of  a  Soluhnamah, 
compromising  a  suit  brought  to 
obtain  possession  of  a  share  in  a 
family  ancestral  estate, it  was  pro- 
vided {inter  alia), ihsii  S.,the  elder 
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Brother,  should,  in  consideration 
of  the  rents  of  a  specified  part 
of  the  family  estate,  estimated  to 
cover  the  expenses,  perfoim  the 
Deh  Sheha  (worship  of  the  family 
Idols)  and  other  religious  ceremo- 
nies for  the  family.  This  compro- 
mise was  sanctioned  by  the  Court, 
sind  a  decree  made  thereon.  On  a 
motion  by  S.  to  enforce  the  decree 
on  an  allegation  that  B.,  his  Brother, 
had  not  performed  a  part  of  the 
compromise  by  putting  him  in  pos- 
session, the  Court  decreed  execu- 
tion of  the  decree,  and  awarded 
mesne  profits;  JR.  also  obtained  a 
further  Order  for  execution  on  the 
ground  that  S.  had  not  performed 
the  trust,  and  that  he  had  been 
compelled  to  perform  the  religious 
ceremonies  at  his  own  expense. 
This  the  Court  refused  to  enforce, 
as  the  omission  was  caused  by  his 
default  in  not  putting  S.  in  pos- 
session of  the  lands.  Held,  that 
proof  of  the  nonperformance  of  the 
religious  ceremonies  bj""  S.  was  not 
a  condition  precedent  to  the  en- 
forcement by  /S.  of  the  decree. 

In  a  suit  brought  by  H.  against  S.  to 
recover  moneys  alleged  to  have 
been  expended  by  B.  in  the  per- 
formance of  the  J)eh  Sheha,  in  con- 
sequence of  B.  neglecting  to  per- 
form the  trust  as  to  the  family 
worship,  the  Plaintiff's  witnesses 
having  failed  to  prove  any  damages, 
lie  called  the  Defendant  as  a  wit- 
ness, who  gave  evidence  to  the 
effect,  that  the  Plaintiff  had  no 
claim :  and  the  Court  refused  to 


allow  the  Plaintiff  to  cross-examine 
him.  Held,  that  although  the 
refusal  to  cross-examine  was  not 
justifiable,  yet,  from  the  other  evi- 
dence in  the  suit,  it  was  clear,  that 
the  Plaintiff  had  sustained  no 
damage  or  had,  in  the  circumstances, 
a  right  of  action.  \_Radha  Jeelun 
Moostuffy  V.  Taramonee  Dossee] 

380 

EENT. 

Suit  under  Act,  No.  X.  of  1859,  to 
recover  arrears  of  rent.  \_Mussumat 
Ranee  Sumo  Moyee  v.  Shooshee 
Molchee  Burmonia]         -         -  244 

PES  INTER  ALIAS  ACTA. 

See  ''Limitation  of  Suit,"  2. 

EEYENUE, 

Sale  for  arrears  of. 
See  '^  Auction  Purchaser.'^ 

EEVIEW  OF  JUDGMENT. 

Time  prescribed  by  Order  in  Council 
of  the  lOth.  April,  1838,  for  appeal- 
ing to  the  Queen  in  Council,  run 
out ;  In  circumstances,  special  leave 
to  appeal  allowed.  \_Nogender 
Cliunder  Ghose  v.  Mahomed  En- 
suff]  .        .        .        -    lor 

PEYOCATION 

Of  agreement  to  submit  to  Arbitra- 
tion. \_Pestonjee  Nussurwanjee  v. 
ManocJcjee']  -         -         -     112 

See  "  Award." 

"  Code  of  Civil  Procedure." 
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IK  BEX. 


EIPAEIAN   EIGHTS. 

A  detached  chur,  independent  of  usage 
in  a  tidal  river,  belongs  to  neither 
riparian  proprietor ;  and  the  fact 
that  it  was  subtended  by  the  land 
of  one  is  not  per  se  enough  to  entitle 
him  to  it.  [Sree  EcJcowrie  Sin^  v. 
Ifeeraloll  Seal^     -         -         -     136 

Bee  "  Alluvion." 

SALE. 

Bee  ''Action." 

"Auction  Purchaser." 
''  Limitation  of  Suit,"  2. 

SELF-ACQUIEED     PEOPERTY. 

SEPAEATE    APPEALS 

By  two  Appellants  having  a  common 
interest.  On  reversal,  one  set  of 
costs  only  allowed.  [Shah  IluJchun 
Lall  V.  Baboo  Sree  Kishen  Singh'] 

157 

SHEADH. 

So  close  a  cennection  exists  in  Hindoo 
Law  between  religion  and  succes- 
sion to  property,  that  the  preferable 
right  to  perform  the  Shradh,  or 
funeral  oblation,  to  the  last  owner, 
is  a  primary  fact  to  be  taken  into 
consideration  in  determining  the 
rule  which  is  to  govern  the  right 
to  succession.  [Soorendronath  Roy 
V.  Mussumat  Seeramonee  Bur- 
moneah']    -         -        -         -         81 


SOLUNAMA. 

See  ^'  Religious  Endowment.'^ 

SOONDEEBUNS. 

1.  The  Soonderhuns  were  not  in- 
cluded in  the  Perpetual  Settlement, 
but  remained  the  property  of 
Government. 

Construction,  of  cl.  2,  sec.  13,  of  Be7i. 

_  Eeg.  TIL  of  1828,  with  respect  to 
the  determination  of  the  boundaries 
of  the  Soonderhims.  \_Rajah  Buro- 
docant  Roy  v.  The  Commissioner  of 
the  Soonderhuns']  -         -     225- 

S^^  '*  Boundaries,"  2,  3.. 

SPECIAL  LEAVE  TO  APPEAL 

S^^  "Appeal,"  1. 

SUCCESSION. 

A  family  emigrated  from  Mithila  to 
Bengal,  who  adhered  to  the  Mithila 
rites  and  ceremonies.  Held  to  be 
governed  by  the  Mitacshara.  [Soo- 
reendronath  Boy  v.  Mussamut  Hee- 
ramonee  Burmoneah]       -         -    81 

S^^  "  Hindoo  Law,"  1,  2,  6,  7. 

TENUEE. 

S^^  "  Hindoo  Law,"  1,  T. 

TESTAMENTAEY   POWEE 
OF  HINDOO. 

S^^"WlLL." 


iK'r)M. 
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TIBAL  KIVEE. 

See  "  ALLUVioisr." 

TITLE. 

Party  in  possession  Ly  virtue  of  a 
Magistrate's  Order,  under  Act,No. 
ly.  of  1840,  effect  of.  [I^ajak 
Biirdacant  Roy  v.  Baboo  Chunder 
iJoomar  Roy']       -         -         -     145 

See  ''  Hindoo  Law,"  6, 

TRANSFEE. 

See  ''  Trover." 

TEOYEE. 

Suit  in  the  nature  of  an  action  of 
trover,  by  tlie  Plaintiff,  to  Recover 
Company's  paper,  as  heir,  such 
Notes  being  part  of  his  deceased 
Mother's  estate,  against  a  Pur- 
chaser without  notice  and  the 
Vendor,  his  Brother,  alleging  first, 
that  the  dealing  with  the  Notes 
on  the  part  of  his  Brother  was 
illegal  and  contrary  to  the  Plain- 
tiff's rights  as  heir  ;  and  secondly, 
that  in  a  previous  suit  against  his 
Brother,  regarding  the  Notes,  he 
had  obtained  a  decree  against  him 
in  respect  of  one  of  the  Notes 
sued  for,  but  had  not  enforced 
judgment.  The  suit  was  dismi&sed 
by  the  Courts  in  India  on  the 
grounds  (1)  of  limitation,  under 
Act,  No.  XIY.  of  1859,  and  (2) 
as  barred  by  the  previous  suit. 
On  appeal,  such  decree  reversed, 
as  it  appeared,  that  the  real  point 
in  issue,  the  validity  of  the  trans- 


fer of  tlio  Notes,  liad  not  been 
heard,  and  the  suit  remitted  back 
to  the  Judicial  Commissioner  at 
ZucJcnow,  to  give  directions  to  the 
Court  of  First  instance  to  re -hear 
the  case,  with  liberty  to  either 
party  to  amend  the  pleadings. 
\_lkbaloodowlah  v.  Sah  Bunarsee 
Doss]  .         .         .         ^     507 

TEUST. 

See  ^^  Eeligious  Endowment*" 

USUFEUCTUAEY  MOETGAGE. 

See  ''  BoND.'^ 

''  Mortgage." 

USUEY. 

1.  Construction  of  Ren.  Eeg.  XY.  of 
1793,  as  to  usurious  interest. 

A  Mortgage  lease^  and  ag*-eement, 
held  to  constitute  a  mortgage 
security,  the  three  instruments 
being  entered  into  as  a  devise  to 
avoid  the  usury  Laws  within  the 
meaning  of  section  9  of  Ben.  Eeg. 
XY.  of  1793.  [Shah  MuJchun 
Lall  V.  Baloo  Sree  Kishen  Singh~\ 
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2.  Suit  to  recover  principal  and 
interest  on  a  Tumasooh,  or  Bond, 
dismissed  under  ^en.  Eeg.  XY., 
1793,  sec.  9,  on  the  ground  of 
usury. 

A.  granted  a  Bond  to  B.  to  secure  an 
advance  of  money.  G.  acted  .as 
B.'s  Agent.  A  Lease  was  after- 
wards granted  by  ^.  to  D.,  a  ser- 
vant of  C,  at  a  colorable  rent,  and^ 
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subsequently,  an  Under-lease  was 
made  by  D.to  E.,  a  relative  oi  A., 
the  consideration  for  which  was 
also  colorable,  and  made  with  a 
view  to  elude  the  Usui^y  Laws. 
Held,  that  the  Bond,  Lease,  and 
the  Under-lease,  formed  one  entire 
transaction,  which  was  tainted 
with  usury,  and,  therefore,  void 
imder  Ben.  Reg.  XV.  of  1793, 
sees.  8  and  9  [^IFise  v.  'Tiiggo- 
hundJioo  Bos<9]      -         -         -     477 

YIROMITRODAYA. 

The  Viromitrodaya  by  Mitramisira, 
is  an  authority  to  be  looked  to,  of 
what  may  have  been  left  doubtful 
by  the  Mitacshara,  and  as  decla- 
l:*atory  of  the  law  of  the  Benares 
school.  [^Gridhari  Lall  'Roij  v. 
The  Bengal  Government']         -    448 

S^^  "  HmDoo  Law,"  6. 

WIDOW. 

(Hindoo). 

1.  Held,  on  the  construction  of  a 
Will,  not  entitled  to  the  share  of 
the  corpus  of  her  deceased  Hus- 
band in  a  joint  estate,  but  to  the 
accumulations  of  such  corpus. 
[Bissonauth  Chunder  v.  Sreemuttg 
Bamasoondery  Dossee]   -         -     41 

2.  A  Will  of  a  Hindoo,  whose 
family  were  governed  by  the 
Mitacshara,  made  in  favour  of 
her  first  cousin,  who  lived  in  joint 
estate  with  him,  to  the  disinheri- 
son of  his  Widow,  except  a  small 
provision  for  her  maintenance,  in 
the  event  of  her  leaving  the  family 


home,  in  the  circumstances,  arid 
upon  the  evidence,  declared  proved 
and  established.  Soorendronaih 
'Roy  V.  Mussamut  Heeramonee 
Burmoneah~]  -         -  -      81 

3.  Power  of  Widow  to  adopt  a  Son 
to  her  deceased  Husband,  without 
his  authority.  \^The  Collector  of 
Madura  v.  Mootoo  'Ramalinga 
^athiipathy]         -         -^         ^397 

WILL. 

1 .  Although  there  is  no  mention  in  the 
ancient  Hindoo  Treatises  of  a  testa- 
mentary disposition,  yet  modern 
authorities  have  determined,  that 
a  Hindoo  has  testamentary  power, 
which  can  be  exercised  by  him,  jat 
least  within  the  limits  which  the 
Hindoo  law  prescribes  to  aliena- 
tion by  gift  inter  vivos. 

Where  the  Mitacshara  prevails,  a 
Hindoo  without  male  descendants 
may  dispose  by  Will  of  his  separate 
and  self-acquired  property,  whether 
moveable  or  immoveable.  If  there 
be  male  descendants,  he  may  by 
Will  dispose  of  self -acquire  d  move  - 
able  property,  subject  to  the  restric- 
tion, that  he  cannot  wholly  disin- 
herit any  one  of  such  descendants. 

Whether,  by  the  Benares  school'of 
Hindoo  law,  a  Hindoo  can  by  Will 
make  an  unequal  distribution  of 
self -acquired  immoveable  property 
without  the  consent  of  his  male 
descendants?  Queer e.  [^Bahoo  Beer 
Per  tab  Sahee  v.  Maharajah  Rajen- 
der  Pertah  ^ahee~\  -         -     1 

2.  A  Hindoo  Testator  by  his  Will, 
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,directeil,  tliat  Lis  five  Sons,  cou- 
jtinuiug  joint  in  food,  should  take 
(care  of  his  property  and  carry  on 
his  business,  and  that  on  the 
death  of  anj'-  one  of  his  Sons, 
'*  not  leaving  Sons  and  leaving 
Daughters,"  that  the  Daughters 
should  receive  a  certain  sum  out 
of  the  estate,  and  in  the  event  of 
any  one  of  his  Son's  Widows 
continuing  in  the  family,  provision 
was  made  for  her  maintenance  ; 
but  if  the  Widow  should  leave  the 
family,  she  was  to  receive  the  sum 
of  Ks.  2,000  out  of  the  Testator's 
real  and  personal  x^roperty.  After 
the  Testator's  death,  the  five  Sons 
lived  together  and  carried  on  their 
Father's  business,  without  any 
partition  taking  place.  One  of 
the  Sons  died,  leaving  a  Widow 
and  Daughters.  Held,  upon  the 
construction  of  the  Will  (1),  that 
the  five  Sons  took  an  absolute 
estate  in  the  property,  and  (2) 
that  on  the  death  of  one  of  the 
Sons,  his  share  in  the  corpus  did 
not  go  to  his  Widow,  but  (3)that 
his  share  of  the  accumulations  was 
not  affected  by  the  Will,  and 
passed  to  his  Widow  by  descent. 


Held,  further,  that  in  the  event, 
wliich  happened,  of  one  of  the 
Widows  leaving  the  family,  she 
was  entitled  to  Es.  2,000,  inde- 
pendently of  her  Husband's  share 
in  the  accumulations. 

In  the  absence  of  any  direction  to 
the  contrary,  it  is  the  rule  of 
Hindoo  law  that  accumulations 
go  with  the  capital.  [liMssonauth 
Chunder  v.  ^rcemutty  'Bamaaoon- 
dery  Dossee]         -         -         -      41 

3.  A  Will  of  a  Hindoo,  whose  family 
were  governed  by  the  Mitdcshard, 
made  in  favour  of  his  first  Cousin, 
who  lived  in  joint  estate  with  him, 
to  the  disinherison  of  hisAVidow, 
except  a  small  provision  for  her 
maintenance,  in  the  event  of  her 
leaving  the  family  home,  in  the 
circumstances,  and  upon  the  evi- 
dence, declared  proved  and  estab- 
lished, [^oorendronath  B.oy  v. 
Mussamut  ITeeramonee  Bwtno- 
neaJi]         -        -         -         -        81 

ZUR-I-PESHGI. 

(Usufructuai-^    mortgage.) 
.  ^ee  ''Bond." 


'IHK    END. 
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